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CONFIDENTIAL COMMUNICATIONS BE- 
TWEEN CLIENT AND ATTORNEY. 

It is a well-settled rule of law that communications 
made by a client to his legal adviser are so far pro- 
tected that the latter cannot be compelled to disclose 
them upon the witness stand. A bystander in open 
court, who sees lawyers (where they appear, it is 
said, to the worst advantage), as witnesses, and finds 
that the court sustaining them when they refuse to 
divulge what has been told them by their clients, 
is apt to conclude that this is a peculiar privilege 
which the legal profession have somehow secured to 
themselves, and for which they would be at a loss to 
produce any better reason than that they are to be 
considered as privileged characters, generally, in the 
court room. A little reflection, however, plainly 
shows it to be the privilege of the client, not of the 
attorney. It is requisite for the convenient and 
speedy administration of justice, that a class of men 
should be educated and skilled in the law. Indeed, 
justice could hardly perform her functions at all, with- 
out the profession. The law encourages suitors to 
confide in a legal adviser, instead of attempting to 
manage their own cases. Litigation is diminished 
when parties are disposed to ascertain the actual state 
and meaning of the law, and their rights under it, from 
those whose lives have been devoted to its study. The 
protection afforded to the communications of clients 
against any subsequent disclosure is one of the chief 
means by which this desirable law is attained. The 
courts forego the rather questionable advantage of pry- 
ing into secrets of this nature, preferring to secure to 
every man the means of acquiring a correct knowl- 
edge of the law, and of having his case faithfully and 
understandingly presented in a court of justice. 

All this, it may be urged, is elementary. So it is; 
but we have said it to introduce a few suggestions, 
evoked by a disposition of late years, in legal reforms, 
to stop short of nothing less than the most sweeping 





changes. Great and excellent reforms have unques- 
tionably been effected in the law of evidence, but some 
reformers are not content unless still greater modifica- 
tions are carried out. 

The fountain head of modern legal reform, in 
the domain of evidence at least, is Jeremy Bentham; 
one of his devoted followers is Chief Justice Appleton, 
of Maine, whose able and trenchant work upon evi- 
dence is familiar to all American lawyers. 

Judge Appleton has devoted a chapter to the subject 
of the privileged communications of clients, and argues 
with great vigor in favor of abolishing the rule, Ap- 
pleton on Evidence, pp. 156-172, chap. x. He says: 
“The attorney, who is sworn to do no falsehood, and 
to disclose to the court any such that he may know 
to be intended, is the only citizen into whose not re- 
luctant ears all fraud and crime may be poured with 
impunity.” If the confidential communication of a 
client be true, he contends no client need fear a dis- 
closure ; if not true, such disclosure is demanded by 
justice. The privilege is condemned as “ fostering a 
spirit of unscrupulous and reckless litigation, encour- 
aging the commission, and facilitating the escape of 
crime, making the bar the recipient of dishonest 
secrets, and shielding attorneys who are accomplices 
from public reprobation.” 

We do not believe that the practical evils of the 
rule are so serious, or that its abolition would insure 
results so salutary as this accomplished and earnest 
writer has conceived, The standard of professignal 
honor can hardly be so low as his argument assumes; 
if, indeed, human nature itself be quite so bad. On 
the contrary, the very sanctity of the relation between 
a lawyer and his client is chiefly instrumental in pre- 
serving that honor in its purity. His assumption is, 
that lawyers, for the sake of litigation, encourage, as 
well as connive at, the concealment of falsehood and 
ofcrime. Is the assumption just toward the great 
body of the profession of which the gentleman himself 
is so distinguished an ornament ? 

But grant it to be true. May it not be justly 
feared, then, that a like prostitution of talent would 
attend a change in the law? Would not the same 
inordinate love of law suits, for the sake of the 
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emoluments, encourage this unscrupulous class of 
persons (these “ sowers of suits which make the court 
swell and the country pine,” as Bacon has it), to 
pervert their testimony if called to the stand, especially 
where the hazard of contradiction and exposure is so 
extremely slight, as it must from necessity be in 
almost every instance. Such testimony, at best, 
would be obnoxious to the objections that bar out 
hearsay; the unsworn statements of another with 
the addition of a strong partizan coloring. It would 
not only be to a large extent in the power of the 
attorney to fashion the testimony as it pleased him, 
but would grant him license to argue his client’s 
cause under cover of giving testimony. Who could 
draw the line effectively between the witness and the 
advocate — 


“ Quo teno vultus mutantem Protea nodo ?” 


The reason, approved by experience, upon which 
this rule was founded hes not yet, in our judgment, 
been overthrown. The attorney must know the whole 
of his client's case. He must become that client’s alter 
ego. The more nearly he succeeds in possessing him- 
self of the secrets of his client’s mind, motives and 
thoughts, the better he can do justice not only to the 
client himself, but to the court and the community 
at large. 

Even as the law now stands, one of the most 
serious obstacles with which a lawyer is forced to 
contend is a proneness in clients to withhold a 
portion of the facts in their cases. They either do 
not make any effort to remember them, or else esti- 
mate them of little importance. Sometimes they 
will omit statements most essential to a proper and 
successful management of the suit. A defect, which 
depends, of course, upon the mental training of the 
client, it is a defect of recognized frequency. This 
proposed change would magnify the difficulty. Clients 
would be found still less inclined to impart the whole 
truth, when they were aware that what they may 
communicate is not secure against disclosure. This 
is not because they keep to themselves a falsehood, 
but, because so delicate and sensitive are most natures, 
that they shrink from unbosoming their wishes and 
feetings, except under the seal of strict confidence 
and secrecy. The roughest class of men are not 
rough, or without sensibility, in their confidence. 

It is argued that communications made to physicians 
and clergymen are required to be disclosed in court. 
It is true. Such communications, we admit, are fully 
as delicate and confidential in their nature as any 
business that is likely to come within the keeping of 
a lawyer’s professional trust. Best, C. J., said, that 
he for one would never compel a clergyman to dis- 
close communications made to him by a prisoner; 
but that, if he chose to disclose them, he would receive 
them in evidence. In some of the States the privilege 
has been extended, by statute, to both these profes- 
sions. We are in favor of placing the three professions 





upon the same footing. Still, in behalfof the attorney 
a superior claim may be urged, since much less frequent 
are the occasions where physicians or clergymen are 
called upon to make disclosures. So rare is the con- 
tingency that, it is safe to say, it has no place in the 
thoughts of the individual seeking to impart his 
information. The rule, practically, does not hamper 
and restrict the confidential relation of the parties. 

But when a client approaches counsel for legal ad- 
vice, almost his first mental inquiry is, “In the event 
of this subject coming into court, how much of what I 
am about to say will be brought out?” Suppose at 
the very threshold of the interview he sees the 
danger staring him in the face, of a possible expos- 
ure to his opponent, eager to take advantage of it. It is 
a sorry reflection, and but little consolation, to know 
that such opponent, in turn, is involved in the same mis- 
fortune. It were ungracious to suggest a fear, on 
the part of the client, lest his pretended professional 
friend might prove one of Mr. Appleton’s legal accom- 
plices of crime and falsehood,” who would not hesi- 
tate to decoy an unfortunate victim into unfolding his 
case, in order to betray him afterward upon the wit- 
ness stand. Such a fear is no more groundless than 
the accusation which Mr, A.’s zeal has led him to 
bring against an honorable profession. 

If the client’s communication be simply a confession 
of falsehood and crime, the duty of his legal adviser 
is prescribed by his own conscience. It is a vexed 
question whether, if a criminal confess his guilt; or, 
if without confession, you are forced into a belief that 
he is guilty, you have a right to use your ability and 
learning in his defense. This every lawyer must de- 
cide for himself. The noble conduct of Charles Phil- 
lips readily occurs to many practitioners, when this 
trying doubt arises. The advocate must decide for 
himself. 

But suppose you are impressed with a conviction 
that you have no right to defend him, then let it 
be understood that a party accused of crime, when he 
talks with counsel, is doing no more nor less than 
making a confession, which may be used (and with 
terrible effect, too) against him, and almost the last 
chance of a plea of guilty will have vanishsd. Cer- 
tainly, almost never will counsel be put in possession 
of the whole truth, so he can advise such a plea. The 
accused will either lie to his lawyer, or, what amounts 
to nearly the same thing, withhold the most essential 
part of the truth. A tricky and disreputable law- 
yer (and it must be conceded that the bar is not 
wholly rid of its rascals), if he detects the slightest 
need of it, will anticipate his client by cautioning him 
not to commit himself. 

But if, on the other hand, you believe that the 
prisoner has a right to be tried in due form of law, by 
a jury, and can be convicted only upon the weight of 
competent evidence; and you discover that you can 
conscientiously defend him upon the ground of an 
insufficiency of evidence, you will also conclude that 
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you have no right to injure his chances of an acquittal, 
by making public any statements he may have made 
to you in your professional capacity. A contrary 
practice would virtually annul that humane maxim of 
the common law, that ‘no man is bound to criminate 
himself.” Ifit be a civil suit, and a free and unre- 
served conversation with your client convinces you 
he is wrong, as an honorable lawyer you will advise 
a speedy settlement. Many a disputed claim is thus 
satisfied out of court, where so fortunate a conclusion 
never could have been reached, had not clients full 
confidence that a minute and detailed communication 
would not prejudice their position, but that they had 
every thing to gain from it. 

We have not, to be sure, detected any present like- 
lihood that the privilege will be abolished, and yet 
the proposition is not without its vigilant and untiring 
advocates. Should future legislators see fit to divorce 
from these communications rights so long considered 
sacred and inviolable, may not the result be traced in 
cases coming before the court ill arranged, and but 
partly understood in sudden surprises sprung upon 
parties which they could not have obviated; in the 
multiplication of delays and obstructions; and inthe 
engendering of mistrust and ill feeling between clients 
and their professional advisers, most detrimental to 
public peace and concord; and a most alarming hin- 
derance to the impartial administration of justice? 

The rule of law is, we are fully persuaded, asalutary 
one which views an attorney, while upon the witness 
stand, as the personification (for some purposes) of 
his client. The latter is not bound out of his own 
mouth to convict himself. The former, even if he 
treacherously should attempt it, is not permitted to 
betray one who has confided unsuspectedly in him, 
and who has, to some extent, from the necessity of 
the case, been obliged to select him as a confidant. 
It is the merest evasion to pretend that divulging the 
truth is no betrayal. Press such a doctrine further 
and it sanctions torture as a means of eliciting “the 
truth” from the lips of the accused himself. If ever 
one may bring forward the hackneyed caution, sta 
super vias antiquas, without incurring the charge of 
timid conservatism, surely here is his opportunity. 


a 


BANKRUPTCY LAW AND ADMINISTRATION. 


Bankruptcy is intended to do two things, to re- 
lease the bankrupt from liability to arrest for his past 
debts, and to secure an equitable division of his assets 
among his creditors. The abolition of the law of 
arrest for debt, therefore, would not render a bank- 
ruptcy code unnecessary. A hasty or friendly creditor 
might still, by a timely execution, carry away all the 
assets for himself. Consequently, it seems impossible 
to get rid of a bankruptcy code as distinguished from 
the ordinary law of debtor and creditor, unless the 
legislature is firmly resolved to extinguish credit 
on its present scale. Accordingly, for a long time 





past, the principles of bankruptcy legislation have 
been universally agreed upon, both in the United 
States and in England. Mercantile men consider 
that, where a trader has met with unforeseen los- 
ses as, for instance, in the case of the Chicago fire, 
he should not be weighed down during his life by lia- 
bility for his previous debts. Even where the calamity 
is not so entirely of the nature of an accident as in the 
case of the Chicago disaster, yet, traders, who can 
sympathize with trading ills and infirmities, believe 
that a speculator should get a bankruptcy discharge 
and release from debts, provided his losses do not 
indicate gross negligence or fraud. A practical test, 
accordingly, of sound and unsound trading was inten- 
ded to be furnished by the bankruptcy act of 1867. 
By that statute a ruined trader is not, in most cases, 
aided in bankruptcy unless his assets realize 50 per 
cent of his liabilities. 

Hard cases make bad laws. This is a very old but 
very solid saying. The statute referred to, for instance, 
will operate most severely in the case of the Chicago 
merchants. Indeed, this effect of the present law of 
bankruptcy is so obvious that congress is certain to 
adopt some of the devices now mooted at Washing- 
ton and elsewhere for the relief of the ruined traders 
of Chicago. The best way, perhaps, to act under the 
circumstances, is to pass a special statute for the Chi- 
cagoese and to enact, also,a general statute which 
will not have quite such a hard and fast outline as the 
statute of 1867. 

The most unpleasant part of bankruptcy, however, 
is the tediousness and expense of administering the 
assets. In England the cost has usually been 33 
per cent on the total realized. In that country the 
battle between creditors and official assignees was 
fought out to the bitter end, until bythe last bank- 
ruptcy statute the creditors’ assignee triumphed. The 
first system adopted in that country was to adminis- 
ter the assets through the creditors, This was found 
to result in every fraudulent trader manufacturing a 
number of nominal creditors, who outvoted the bona 
fide creditors on every material point. This family 
council was knocked on the head by Lord Brougham 
in 1831. The bankruptcy act of that year, passed 
through his instrumentality, introduced the official 
assignee to the trading public. That personage, how- 
ever, far surpassed the worst records of the corruption 
of the creditors’ assignee. A compromise was adopt- 
ed, and both creditors and official assignees were 
appointed to work together in harmony. The offi- 
cial assignee took. possession of the assets, and even 
when a creditor’s assignee was appointed, the official 
still collected ‘all debts under £10. This dualism only 
made confusion worse confounded. Each of the two 
assignees could not have the bankrupt’s books in his 
office, while the double range of expenses left the 
creditors so despondent that many often wholly ceased 
to look after the bankrupt’s estate, once that it was 


reposing in gremio legis. 
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Book debts of the bankrupt were authorized to be 
sold, in order to avoid the expense of collecting them. 
But this statutory provision only led to frequent liti- 
gation in order to determine whether a bill of exchange, 
a bond, a mortgage, or a bill of sale, belonging to the 
bankrupt, wasa book debt. At last the creditors have 
triumphed, and now hold in England the full control 
of the administration. Whoever wishes to discover 
the relative merits or demerits of official and trade 
assignees, will find the whole matter discussed to the 
most minute details in a report by a special commit- 
tee of the house of commons, issued in 1861. The 
calamity at Chicago will now bring the whole ques- 
tion on the boards at congress, to which the constitu- 
tion has delegated legislative jurisdiction in bank- 
ruptey. Congressmen will do well to consider what 
England has done in this matter before they pass any 
new bankruptcy statute. 


——_39e—____———_ 
CONSTRUCTION OF WILLS. 
No. ITI. 


Precatory Trusts. GriBpBERT v. CHAPIN, CONSIDERED. 


All difficulties of construction — whether it be a 
will or a deed that is the subject of interpretation — 
arise either from the words of grant being indistinct 
or else from an indefiniteness in the subject-matter or 
the object of the gift. In the case of a deed, a 
question rarely arises whether the grantor intended 
to convey or not. He never uses any of the words 
“desire,” “wish,” or “will,” but employs terms of 
present operation, as, for instance, “I give, grant, 
bargain and sell, stand, seize, enfeoff, convey, 
assign,” etc. There is no ambiguity in such terms. 
They mean business. But, in the case of a will, the 
testator often uses merely recommendatory expres- 
sions as to which it is very hard to discover the 
sense in which they were probably used by the 
testator. If he makes a gift directly to it, the question, 
indeed, is rarely entangled in any difficulty. But, 
when he devises or bequeathes to A., “ wishing,” 
“willing,” “hoping,” “trusting,” or “not doubting,” 
that A. will either immediately or at his death convey 
the same to B., the question arises whether, in de- 
fault of any appointment by A. to B., the latter, never- 
theless, has the power executed to him by the con- 
struction which the court gives the will. 

Imperative powers of this kind are usually termed 
precatory trusts, or trusts by implication in default of 
appointment. The only distinction between the form 
of a limitation of a precatory trust and a trust by 
implication in default of appointment’ is, that an 
interest is conveyed to the donor of the power in the 
former case, but not in the latter. For instance, the 
phrase “I do not doubt that A. will appoint to B. 
the legacy hereinbefore given A. of $10,000, now 
possessed by me in the public stocks, or of which A. is 
a trustee for me, is an example of a precatory trust. 





But it would be a trust by implication to B. in 
default of appointment by A., if the phrase ran, “I 
give unto A. the sum of $10,000, now possessed by me 
in the public stocks, not doubting that he will convey 
the same at some time to B.” The legal incidents ot 
these two kinds of limitation are, as regards B., exactly 
the same. They are not always so, however, as 
regards A., the trustee, if the testator confer a merely 
precatory power. 

A leading case in the law of precatory trusts is, 
Harding v. Glyn, 2 White & Tud. Lead. Cas., 1 Atk. 
470. The rule as deducible from that case and from 
Brown v. Higgs, 4 Ves. 708, may be summarized as 
follows: A power to appoint is construed a trust in 
default of complete appointment, where the direction 
to appoint is imperative, and the subject-matter and 
objects of the power can be distinctly defined. 

The law of precatory trusts, however, has under- 
gone some changes in England within the last thirty 
years. It is also somewhat different in the United 
States from what prevails in the United Kingdom, 
while some of the States differ from other in the 
matter. We will, therefore, briefly sketch these 
differences in the present paper, and illustrate our 
views by reference to a few leading cases. We have 
selected the question of precatory trusts for the 
present review, both on account of the diversities 
mentioned, as also because they elucidate, with 
singular distinctness of outline, most of the questions 
that arise on the construction of wills. For these 
disputes always relate either to the meaning of the 
terms in which the gift is made, or else to its sub- 
ject-matter or object. 

The law of England has not undergone any change 
as to the nature of the terms by which alone a precatory 
power can be conferred. The cases have varied only 
as to the other two points mentioned, viz.: the cer- 
tainty ot the description of the subject or of the object 
of the gift. But though the law has been uniform in 
requiring expressions which the courts term impera- 
tive, yet they did not adopt the rules of construction 
applicable to similar limitations in deeds, but decided 
that various words and phases, not at all denoting a 
mandate in their primary or grammatical sense, were, 
nevertheless, really imperative when found in wills. 
For instance, this meaning has been attached to the 
following words: “desire,” Mason v. Limbury, cited 
in Vernon v. Vernon, Ambler, 4; Crumys v. Cole- 
man, 8 Ves. 319; “trusting,” Baker v. Moseley, 12 
Jur. 740; “in the full confidence,” Warren v. Bates, 
98 Mass. 274; “not doubting,” Parsons v. Blake, 8 
Ves. 476. All the cases on this point will be found 
under the notes to Harding v. Glyn, 2 White & Tud. 
See, also, Redfield on Wills, vol. 2, p. 407 et seg. 

In the early American cases on this question, the 
English latitude of construction was allowed, and any 
expression of recommendation by the testator that A. 
should give an interest to B., was regarded by the 
courts asa trust for B., which he took, no matter 
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whether A. acted or not on the discretion given him 
by the testator. See Collins v. Carlisle,7 B. Monr. 
14; Bull v. Bull, 8 Conn.; Premell v. Land, 36 Miss. 
495; Gamble v. Dabney, 20 Texas, 69. 

But a change has come over the spirit of the judi- 
cial dream. Our courts now, sometimes, will not, with 
all their old readiness, construe every expression of 
desire as imperative. Jarman (ed. 1861) 374, and 
Redfield on Wills, vol. 2, p. 423, approve of this inno- 
vation, as affecting the testator’s intention better than 
the old latitude of construing as imperative trusts, mere 
limitations, that implied a discretion in the donee to 
use or not, as he pleases, the power conferred on him 
oy the testator. We cannot agree with those cer- 
tainly high authorities on this point. A testator rec- 
ommends, instead of commanding, simply because he 
does not wish to give offense to the donee of the 
power, and also because he believes that the courts 
will carry out any wish of his declared in a will. Com- 
munis error facit jus. Let us take the case of a young 
man dying, and leaving after him a young widow and 
family. He will not show any want of confidence in 
her, because he knows that his children will be still 
more or less in her power. Now, almost all the cases 
where mere recommendations in wills have been con- 
strued, trusts are instances of the kind mentioned. 
Truly, the courts acted most prudently in thus con- 
struing mere expressions of desire. But it is said 


that no one would use such mild terms, unless he 


wished the trustee to have a discretion. We reply 
that no testator will refer at all in his will to any mat- 
ter that he had not at heart. We think, therefore, 
the courts will act wisely in following, as much as pos- 
sible, the good old rule, and turning the donee of a 
power into a trustee, except when the testator has 
plainly meant that the donee should have a discretion 
either to serve as a check upon the conduct of the 
interdict beneficiary, or for some other reasonable 
notice. 

The leading case upon the supposed American rule, 
which is not to consider a mere recommendation 
imperative, is Gilbert v. Chapin, 19 Conn. 342. It 
was held in that case, that a devise to testator’s widow 
and her heirs forever, “ recommending” her to give 
the same to testator’s children, created a fee-simple in 
the widow and no interest in the children of the tes- 
tator. We believe if the testator’s spirit could appear 
before the bench, he would give a hard rap on the 
knuckles to the chief justice who so expounded the 
opinion of a majority of the court. The case of Gil- 
bert v. Chapin, however, has fortunately not been 
followed in the very similar case of Warren v. Bates, 
98 Mass. 274. The words in the latter case were “i 
the full confidence,” etc. And in Reed v. Reed, 30 
Ind. 313, a “‘ wish” that testator’s son should give his 
grandson the gift bequeathed, the son was held to 
constitute her a trustee for the grandson. 

It is stated in Redfield on Wills, vol. 2, p. 425, that 
in some late cases in England the courts have ex- 





hibited an inclination to adopt the principle of Gilbert 
v. Chapin, and to treat recommendatory expressions 
in a will as dependent for their full force on the dis- 
cretion of the donee of the power. But the cases 
cited in support of this view do not much corroborate 
it. See McCulloch v. McCulloch, 11 Weekly Rep. 504; 
Graves v. Graves, 13 Irish C. 182; Godfrey v. Godfrey, 
11 Weekly Rep, 554; Scott v.Key, 11 Jur. (N.S.) § 19; 
and Hood v. Oglander, 12 L. T. (N. 8.) 626. In all these 
cases the testator evidently intended that the donee of 
the power should have an unfettered discretion as to 
the ulterior transmission of the interest. 

On the whole, the question whether the old Eng- 
lish rules on the doctrine in Gilbert v. Chapin is to 
prevail in America may be considered as still sub 
judice. No doubt some mere suggestions by testators 
have been construed in England as imperative, 
although such seems not to have been the real intent 
of the testator. Still, a tendency in this direction ut 
res magis volent is, we think, better than the rule in 
Gilbert v. Chapin. 

If the question was not so mapped out by the cases, 
the natural rule would be for the courts to regard 
those cases where a testator is providing for his chil- 
dren, through the intervention of a trustee, as stronger 
than ordinary delegations of a power to a stranger 
for the benefit of strangers. Moral considerations 
require that a parent’s dying wish, desire or recom- 
mendation should be held as sacred as his most posi- 
tive precept. 

The English courts latterly have deviated widely 
from the strictness formerly required by them to de- 
fine the subject or object of a trust. There is hardly 
any class of donees now that can be at all specified, 
that the court will not consider as sufficiently definite 
to have the trust executed on their land. In Rern- 
ard v. Minshall, Johns. Eng. Ch. 276, Sir W. Page 
Wood, vice-chancellor (now lord chancellor), con- 
sidered that a certain subject and object are not indis- 
pensable, but only that it must be shown to the court 
that the testator had such objects in contemplation. 
See Redfield, vol. 2, p.416. With all respect, however, 
fur so high an authority, the objects cannot be shown 
to the court except by the light thrown on the will by 
internal or extrinsic evidence, and they must then be 
equally as definite to the court as to the testator. 
If they are not so in reality, the court can have no 
legal evidence to show them what the testator meant. 
The language of the vice-chancellor indicates an effort 
to escape from the old rule which required a certain per- 
son or class to be pointed out before the court would 
execute atrust in their favor. Instead of plainly stat- 
ing that this rule has large influences with the judges, 
the vice-chancellor preferred to propound abstractions 
which draw untenable and impossible distinctions. 
However, it is certain that the court, both in England 
and America, will latterly try by every means to im- 
part definitiveness to any subject or object of a gift 
in a will. 





THE ALBANY LAW JOURNAL. 








Yet the maxim in certum est quod certum reddi po- 
test is not always applied. In Wynne v. Hawkins, 1 
Bro. C. C. 179, a gift to A., “not doubting but that 
she will dispose of what shall be left at her death to 
B.,” was held to create no trust forB. In like manner 
no trust was held to be raised by the phrases, “ what 
shall be remaining ” (Green v. Marsden, 1 Drew, 147); 
“the bulk of any said residuary estate ” (Palmer v. 
Simonds, 2 Drew, 121); “ what she may have saved.” 
Common v. Harrison, 10 Hare. 

Sometimes the vagueness of the objects is also too 
indefinite for the court to execute the trust. In Har- 
land v. Tripp, 1 Bro. C. C. 142, the word “family ” 
was held too indefinite. But this case is contrary to 
Wright v. Atkyns, decided by Lord Eldon. In Reaves 
v. Baker, 18 B. 372, the phrase “ our united relatives,” 
was held too vague. But as arule any class, even 
“relations,” will be regarded as sufficiently definite. 

We have selected this question of precatory trusts 
asa text for this brief commentary, both because they 
elucidate very well the general rules for interpreting 
wills, and, also, because they show some strong in- 
stances where the primary meaning of terms has been 
controlled either by the context or external evidence, 
of course the testamentary draftsman should leave 
nothing indefinite. At the same time he should avoid 
resort to technical terms, unless he fully understands 
their import and consequences. A little law, like a 
little learning, is a dangerous thing, and is often even 
worse than the pure simplicity of the layman. 


—--—- o>e- - — 
RIGHTS OF COMMERCIAL TRAVELERS. 


It is at last settled that a State cannot, either 
directly or indirectly, maintain a protective tariff. 
The case of Ward v. The State of Maryland, decided 
last week by the United States supreme court, estab- 
lishes the unconstitutionality of a class of laws which 
are found on the statute books of most of the south- 
ern States and which are not unknown even at the 
north. The plaintiff, Ward, was a resident of New 
Jersey, and did business as a commercial traveler for 
a steel house. While pursuing his usual avocation in 
the city of Baltimore, he committed the awful crime 
of selling, by sample, twelve bridle fronts and six 
leather blinkers, without having first obtained a 
license so to do. He was duly indicted therefor in 
the Baltimore criminal court. He was adjudged 
guilty and fined. He took an appeal first to the 
court of appeals of Maryland, and from there to the 
United States supreme court, each appeal being upon 
the grounds that the Maryland act, requiring the 
taking out of a license, was in contravention of two 
provisions in the federal constitution. The law in 
question enacts that “no person, not being a per- 
manent resident of this State, shall sell, or offer for 
sale, within the limits of the city of Baltimore, any 
goods, wares or merchandise, other than agricultural 
products and articles manufactured in the State of 





Maryland, within the limits of said city, either by 
card, sample or other specimen, or by written or 
printed trade list, or catalogue, whether such person 
be the maker or manufacturer thereof, or not, with- 
out first obtaining a license so to do.” Maryland laws 
of 1868, ch. 413. The rate of license is fixed at three 
hundred dollars, and the license only runs one year. 
The animus of the law is perfectly evident. It is 
designed to protect Baltimore merchants and Mary- 
land manufacturers from competition from outside 
States, and whose dealers are able to furnish articles, 
not agricultural, at lower prices. It was claimed by 
the defendant in the Maryland courts that the law 
was repugnant to that clause of the eighth section of 
the first article of the United States constitution 
which grants to congress the power “to regulate 
commerce with foreign nations and among the several 
States and with the Indian tribes,” and also to that 
clause of the second section of the fourth article, 
which declares that “the citizens of each State shall 
be entitled to all privileges and immunities of citizens 
of the several States.” 

The Maryland court of appeals held the act not to 
be in conflict with the federal constitution, the opin- 
ion of the court being delivered by Justice Miller. 
This opinion is able and well considered although its 
deductions are not acquiesced in by the national court. 
The case is reported in 31 Maryland Reports, at p. 
279, and in 1 American Reports, at p. 50. 

The supreme court held that the law was in con- 
flict with the provision giving to the citizens of each 
State the privileges and immunities of the citizens of 
the several States, but was not in conflict with the 
other provisions. 

This final decision opens to the commercial traveler 
the business of the whole country, and he will have 
no longer to contend with unfriendly local legislation. 
That he has ever been met with such an obstacle is 
only evidence of the selfishness of petty trade. Noone 
has ever doubted that it was the intent of the consti- 
tution of our country to prevent just such laws as the 
one passed in Maryland, no matter what might be 
the letter. Tobe sure some portions of the country 
are in a condition to reap the benefit of internal free 
trade while others are not. But the people, generally, 
will be better off if traffic is permitted to go on unin- 
terrupted by sectional legislation. The whole sub- 
ject is property within the scope of congressional 
action, and we trust soon to see a general law upon 
what may be termed interstate commerce. We 
know that such a law, if just in its provisions, would 
affect injuriously, many local traders in the less favored 
sections. But it would benefit the inhabitants in 
general of these sections vastly more than enough 
to counterbalance the harm done to a few. 

-~— 

In 1755 Wm. Davy said: “The further I journey 
toward the west,the more I am convinced that the 
wise men came from the east.” 
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CURRENT TOPICS. 


We might be led to suppose, from the great number 
of letters that we have received, that our criticism on 
the conduct of the recent State officers, in making a 
secret contract for publishing the court of appeals 
reports, had met with the approval of every lawyer in 
the State, did we not know that the late comptroller 
—whosays he is a lawyer — is highly incensed thereat. 
We, of course, deprecate his wrath, and assure him 
that he is quite in error in supposing that we have 
any “personal spite,” as he terms it, toward him. 
We spoke particularly of him because he was the 
chief mover and defender of an act alike discreditable 
to him as a man and an officer — of an act which, we 
believe, he is now ashamed — and of which we trust 
he will have abundant leisure to repent. We can 
very well understand that one who has for some time 
past humbly asserted and re-asserted himself to be 
“only a servant of the people,” should be deeply in- 
censed at the exposure and criticism of a discreditable 
act, and should seek to shield himself by crying “ per- 
sonal spite;” but Mr. Nichols will in time learn that 
he cannot always “patter with us in a double sense” 
— that he cannot always fill his friends’ pockets with 
the people’s money, and then excuse the act by declar- 
ing that he is “only the servant of the people.” As 
to the course which will be pursued by the new State 
officers relative to this contract, we cannot, of course, 
speak at present, but we presume that they will ignore 
it and proceed at the proper time to let the contract 
in a legal manner. In that event the courts will pro- 
bably be called upon to decide between the claims of 
Banks Bros., and the party to the new contract. We 
do not apprehend that the State reporter would con- 
sent to such a course, but his consent can be very 
easily dispensed with. 


The agitation of the past six months about matters 
in the metropolis and elsewhere gives the governor 
of New York an opportunity to call attention in his 
annual message to the need of some action concern- 
ing matters that have, during many years, been, for a 
wonder, let alone by the law makers. The rights of 
children of American women married to foreigners, 
position of aliens in regard to real estate, the referee 
system, the imprisonment of witnesses, the treatment 
of the insane, the statutes relating to murder, the 
laws affecting public processions, and sundry other 
matters are touched upon. The governor's sugges- 
tions are valuable and practicable, and we trust they 
will be duly considered by the legislature. 


It is said that the general terms of the supreme court 
of this State are unable to keep up with the business 
which is pressing upon them, and a return to the old 
system of having a general term in each judicial dis- 
trict is suggested. We cannot see how the multipli- 
cation of organizations would remedy the matter, 
unless the old plan of permitting a justice to review 





his own decisions was adopted also. The whole 
judiciary of the supreme court, numbering thirty- 
three justices, are, under the present system, able to 
sit in the general terms, subject only to the proviso 
that no one of them shall sit in review of his own 
decisions. We cannot believe that the litigated busi- 
ness before the supreme court has so largely increased, 
that the force which was able two years or so ago to 
transact, not only all of the regular business of its 
own courts, but one-half that of the court of appeals, 
besides holding numerous references, is not now com- 
petent to take care of its own proper labor. 


One great evil prevalent in all law-making bodies 
is special legislation. There have been attempts to 
remedy this by provisions in the organic law, direct- 
ing the legislature to pass general acts covering the 
more usual subjects concerning which special acts are 
sought. But this does not prevent a host of appli- 
cations at every session of every legislature in the 
land, for all sorts of enactments. To a certain extent 
this is caused by the special character of the general 
acts themselves. The principal matter in which the 
aid of the legislative body is invoked, is the forma- 
tion or changing of corporations. Now, in the State 
of New York, there is supposed to be a general law 
authorizing the incorporation of a stated number of 
persons for any lawful purpose, upon their complying 
with certain regulations and conditions. But the law, 
although it has been amended and extended several 
times, only covers a few specified objects, and, of 
course, if an association, not included within the 
specific range of the statute, desires to be incorpora- 
ted, it has no other recourse than application to the 
legislature. If, instead of being permitted for desig- 
nated purposes, corporations established under the 
general law were allowed to be formed for any law- 
ful purpose, the necessity of a large share of the ap- 
peals now made to the legislature for special acts 
would be avoided. 


Very many well-meaning people, whenever they 
discover that certain actions inflict suffering and per- 
haps wrong upon innocent individuals, hasten to pro- 
cure an amendment to the statute law, forbidding the 
repetition of such actions. In some instances such a 
course “is undoubtedly proper. The advance of civil- 
ization develops conditions with which the existing 
law finds itself unable to deal, and the legislative 
power must then lend assistance. But the greater 
portion of the enactments which yearly enter into the 
body of our jurisprudence, both national and State, 
are of no use to it, and some are actually detrimental. 
We have sometimes almost wished that our system of 
law was of the character of that of the Medes and Per- 
sians, which did not permit the alteration of an es- 
tablished statute. There was a grain of good sensein 
the resolution of that early provincial legislature whose 
members had more important concerns to attend to 
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than law making. “ That this province be governed 
by the laws of God until we have time to meet and 
make better.” Our modern statesmen would hardly 
be willing to risk the commonwealth to the guidance 
of such a code. We expect, therefore, to see new 
volumes added to our already cumbrous statute law 
as the years go on. 
+> —— 
OBITER DICTA. 


A “dry trustee,’ to remain such, ought to know 
enough to “go in when it rains.” 

A soft answer may turn away wrath, but it can’t 
prevent judgment by default, if it is not filed within 
the statutory number of days. 

Dutch justices are to be allowed a little latitude, you 
know; we have heard of one who gives the following 
oath to witnesses: ‘‘You do awfully swore you wili 
tell the truth, the whole truth, and nothing but the 
truth, the best vat you can’t.” 

A man in Detroit was recently fined $5 for attempt- 
ing suicide. At this rate it would be ruinous for a 
poor man to be frequently unsuccessful. Hawthorne 
conceived of a man, bent upon committing suicide, 
who should be so fortunate as accidentally to have 
somebody fall upon him, and murder him. 

A broad, liberal view of things did the sheriff down 
in Georgia take. He liberated a man who had been 
sentenced to jail for illicit distilling, and when in- 
quiry was made why the man was set free, coolly re- 
plied that he did not propose that any man should lie 
in jail simply for making whisky. 

Chief Justice Parsons would frequently prepare his 
opinions in advance of the argument. Once Whitman 
was in a case (he was afterward Chief Justice of Maine), 
and just as he arose to address the bench, whispered to 
abrother lawyer: “It’s no use to argue the case, for the 
old fellow has got his opinion already drawn up in his 


pocket.”’ 


A man with the small-pox had the additional mis- 
fortune to be clapped into the Logansport jail, one 
Sunday evening last month. Court came in on Mon- 
day morning when Judge Biddle suggested the pro- 
priety of adjourning for one week, but remarked that 
he would take the sense of the attorneys present, if they 
had any. It seems they had, or else they were not all 
vaccinated, for the adjournment took place. 

The English judges can tell odd stories of going cir- 
cuits. The functionaries, and sometimes even the 
prisoners, are much disgusted if instead of a Westmin- 
ster judge they have to deal with some counsel whose 
name has been included in the commission. A priso- 
ner for murder was greatly annoyed because he had to 
be tried by a “journeyman judge.”’ A sheriff once 
told a judge that they had been “ often jobbed off with 
sergeants instead of judges in those parts, and was he 
really a bona fide judge?’’ Having had his mind satis- 
fied on this point, the sheriff gracefully took his place 
by the side of the judge on the back seat, but was po- 
litely informed by the judge that etiquette required 
that he should sit opposite. 





GENERAL TERM ABSTRACT. 
NEW YORK COMMON PLEAS. 
Opryions DELIVERED DECEMBER, 1871. 
(Continued from last week.) 
REFERENCE. - 

1. Finding on conflicting proof: contracts subject te 
architects’ approval. — The main question presented in 
the case at bar was whether the plaintiff built the hall 
at Jones’ Woods, referred to in the contract between 
him and the defendants, “agreeably to the plans and 
specifications prepared for the same by the architects, 
and also according to directions and the entire satis- 
faction of the architects.’’ On appeal from judgment 
in favor of plaintiff, held, that it might well be urged 
that, under the terms of the contract, the architects 
were to act as judges or arbitrators, and that in the 
absence of fraud their approval of the work was deci- 
sive as between the parties. Butler v. Meher, 24 Wend. 
447; Wyckoff v. Myers, 44 N. Y. 143, and cases cited. 
Defendants were, however, allowed to present the issue 
of fact before the referee uncontrolled by the archi- 
tects’ mere approval, and it has been decided against 
them on conflicting proof. Judgment affirmed. Gombe 
v. Schulthers et al. Opinion by Robinson, J. 

2. The decision of the referee, like the verdict of a 
jury, where testimony has been offered on both sides 
of a question, ought only to be disturbed where some 
error of law has been committed on the trial, or gross 
error in the findings of fact showing prejudice or mis- 
conduct, or that is against testimony intrinsically 
overwhelming. Ib. 


REMOVAL OF CAUSES. 


1. This is an appeal from an order made on the appli- 
cation of both defendants for the removal of this action, 
now at issue and pending in this court, to the circuit 
court of the United States. The application was made 
on the affidavits of both defendants, that both plain- 
tiffs are residents of this State; that they (the defend- 
ants) are both residents of the State of Massachusetts; 
that the matter in controversy is a claim for damages in 
the sum of $30,000; that they both believe that, from 
prejudice or local influence, they, and each of them, will 
not be able to obtain justice in this court. The appli- 
cation is also founded upon their joint petition for 
such removal of the cause, stating substantially the 
same facts as their affidavits, in which they jointly and 
severally offer the security required by the acts of con- 
gress of March 2, 1867, or that of 1866, to which it is 
amendatory. The action was commenced in Decem- 
ber, 1865, and issue was joined in March, 1866. The 
defendant, Walker, was, at the time of the commence- 
ment of the suit, a resident of this State, but for the 
past year has been a resident of Massachusetts, while 
the defendant, McKinney, at the commencement of 
the action and ever since has resided in Massachusetts. 
The cause was once tried, but on appeal a new trial has 
been ordered, and it now stands for trial on the cal- 
endar of the court. Held, that as to the defendant 
Walker, the order denying the application on his behalf 
was correct. He cannot avail himself of the benefits of 
either of the acts of congress of 1866 or 1867. At the 
time of the passage of both of these acts this suit was 
then pending. It was not (as to him) one pending 
between a “citizen of the State in which the suit was 
brought against a citizen of another State,’’ nor was it 
one that was “‘thereafter commenced,” so that he did 
not come within the category of the statute. His sub- 
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sequent change of residence to the State of Massachu- 
setts did not affect the exclusive jurisdiction of this 
court, nor authorize the removal of the cause to the 
circuit court of the United States. The motion was, 
however, granted as to the defendant McKinney, on 
condition that he file a bond in the penalty of 320,000, 
with sureties conditioned for the faithful performance 
of the requirements of these acts. An objection is 
taken by the plaintiffs on the ground that the applica- 
tion was made with express reference to the act of 1867, 
and that the defendant McKinney is not within the 
intent of that statute, because it had only reference to 
a suit between “a citizen of the State in which the suit 
is brought and a citizen of another State; ’’ that where 
all the plaintiffs are residents of one State and all the 
defendants reside in another, that no such relief as is 
sought can be afforded, because the application is made 
with reference to the act of 1867, and should not be 
granted under the act of 1866, because not asked for 
under that statute. Undoubtedly the act of 1867 is to 
be construed in harmony with that received by similar 
terms in the judiciary act of 1789, and has reference 
only to actions between one or more plaintiffs of one 
class, and one or more defendants of the other class, in 
which the application for the removal of the cause 
should be made either by all the plaintiffs, citizens of 
one State, or by all the defendants, citizens of another. 
Fisk v. Chicago, R. I. & Pacific R. R. Co., 53 Barb. 472, 
and case cited. The act of 1866, however, is one for the 
benefit of such of several defendants, citizens of a State 
other than that in which the suit is instituted, who 
make it appear to the satisfaction of the court by peti- 
tion, that the suit is onein which “there can be a final 
determination of the controversy, so far as the peti- 
tioning defendant is concerned, without the presence 
of the other defendants as parties in the cause.”” The 
petition alleges, and by a statement of the nature of 
the action discloses it, to be one of this character, and, 
although the rights of the petitioner as stated may be 
sought under and by erroneous reference to a particu- 
lar statute, yet the appropriate relief may be granted, 
although afforded under a different act. It is further 
objected, that the petition is joint, and being denied as 
to one defendant, should be as to both. The peti- 
tion states the case of each defendant, and shows as to 
McKinney, that he is within the provisions of the act 
of 1866, and that a removal may be made as to him, 
although refused as to Walker. They each offer to 
comply with the conditions of the statute, and the 
order allowing the application as to McKinney, on 
terms conforming to the act of 1866, could not have 
been denied. Orderaffirmed. Dart et al. v. Walker and 
McKinney. Opinion by Robinson, J. 

2. What is ‘trial on final hearing.’’— By the acts 
referred to, application for removal can be made ‘“ be- 
fore trial on final hearing,”’ and it is urged that a trial 
having previously been had, the application is too late. 
The trial in question was adjudged a mistrial and the 
case now stands for trial as if none such had occurred. 
A trial being the final determination of the merits of 
the controversy, such judicial consideration of the case 
must necessarily yet be bad. Ib. 

SALES. See Brokers. 
SALVAGE. See Attorneys at Law. 
STATUTES, CONSTRUCTION OF. See Removal of Causes. 
TRIAL. 

1. Questions to be left to the jury.— Appeal from a 

judgment in favor of plaintiffs upon verdict found 





under the direction of the court. The books of the 
plaintiff, from which the truth or falsity of plaintiff’s 
representations, as to the accounts in question, could 
alone be shown, were brought to court upon an order 
for the examination of the plaintiffs, but were not 
delivered into the custody of the court, and have since 
disappeared. One witness was produced whose testi- 
mony was uncontradicted, as to what one of the plain- 
tiffs swore on the preliminary examination his books 
showed, and that statement of plaintiffs contradicted 
the account now presented. Held, that whatever infer- 
ences were to be drawn from these facts might be 
drawn by the court, unless the defendant required the 
jury todoit. He did make the request, and the court 
should have left it to the jury. The disappearance of 
the books, which should have been carefully guarded, 
was a suspicious circumstance, and there was ground 
for defendant’s request to submit the question of mis- 
representation to the jury. Lockwood v. Thorne, 18 N. 
Y. 291, and case cited. Judgment reversed, and new 
trial ordered. Upton v. Bedlow. Opinion by J. F. 
Daly, J. 


THIRD DEPARTMENT. 


- CANAL CONTRACTOR. 

1. Liability for negligence.—In an action brought 
against a canal contractor to recover the value of 
horses killed by the falling of a highway bridge over 
the Erie canal, held, that the liability of a contractor 
for injuries caused by his neglect to perform his duty 
is well settled; that although the canal board had 
appointed a superintendent in this section of the canal, 
and he had directed the contractor to make repairs, 
and they were made as he directed, yet this does not 
alter or lessen the responsibility of the contractor. 
He cannot be relieved by the superintendent or com- 
missioners from the liability incurred by the agree- 
ment between him and the State. Judgment for plain- 
tiff affirmed with costs. French v. Donaldson. Opin- 
ion by Miller, P. J. 

2. In an action brought against a contractor employed 
by the State to keep in repair the canal to recover 
damages for his negligence in not keeping in repair a 
bridge, in consequence of which it broke down, and 
one Conroy was killed, the jury found in favor of 
plaintiff for $3,750. Held, that it is well settled thata 
contractor employed by the State to keep the canal in 
repair is liable to a person who has sustained special 
damages by reason of the contractor’s neglect to per- 
form his duty. He stands in the same position as the 
superintendent of repairs of the canals, and the same lia- 
bility is imposed upon him. Also held, that the State 
is bound to maintain the bridges, and the contractor 
undertakes to do so by his contract, and so is liable for 
damages accruing from his negligent failure to repair 
the bridge, as he would be for any other neglect of 
duty. Also held, that although the defendant was 
under the general direction of the canal commissioners, 
yet thisdid not relieve him from the performance of 
the obligations imposed by the contract. He was bound 
to keep the canals in repair, and this was not a matter 
of discretion, of a judicial nature, requiring delibera- 
tion and judgment, but an imperative duty required 
by the contract and imposed by law. In the perform- 
ance of this duty he acted ministerially, and although 
bound to exercise a discretion as to the means to be 
employed, and the time when the repairs were to be 
done, yet he was not entitled to the immunity of a 
judicial officer, nor exempted from liability for an im- 





10 


THE ALBANY LAW JOURNAL. 

















proper discharge of his duty. Also held, that no notice 
of the defect in the bridge was necessary to be given 
tothecontractor. Also held, that the question whether 
the defect was so far concealed as to relieve the defend- 
ant from responsibility was a question of fact for the 
jury. Judgment ordered for the plaintiff on the ver- 
dict with costs. Conroy, adm’x, v. Gale. Opinion by 
Miller, P. J. 
INSURANCE. 

This is an appeal from judgment on referee’s report. 
The action was on two policies of insurance, one upon 
a building and the other on personal property. The 
land upon which the building insured was erected was 
held under a contract upon which a small payment 
had been made. The blank for application was fur- 
nished by defendant. It contained no question with 
reference to title, and no question was asked plaintiff 
as to what title he had to the land. The blank used 
contained the following: ‘‘The incumbrance upon the 
property is $—.”’ Plaintiff was not asked as to 
incumbrances, nor was the application read over to 
him. The policies also contained the provision that, 
in case of loss or damage by fire, the insured was to 
notify the secretary of the company of such loss, and 
within ten days after such loss to deliver a particular 
account of the same, signed and verified. Held, that 
the allegation in the complaint that plaintiff fulfilled 
all the conditions of the policy is accompanied by a 
statement that more than thirty days before the com- 
mencement of the action he gave defendant due notice 
of the fire and proof of loss which was accepted and 
received as sufficient. This is a qualification of the 
averment which rendered proof of a waiver competent 
under the complaint. It appeared that defendant's 
agent had power to bind the company, and in a con- 
versation with plaintiff used language which may have 
induced plaintiff to postpone the preparation and for- 
warding of the proofs within the ten days required. 
Defendant waived the making and furnishing of proofs 
of loss by plaintiff withinjthe time required. Also, held, 
that defendant should have asked as to the incum- 
brances and the nature of plaintiff's title, if he wished 
to know; not having done so, and having issued the 
policies, defendant is liable. Also, held, that the state- 
ment that piaintiff owned the property was not such a 
misrepr as vitiates the policy. He was, in 
fact, the owner, and the referee has found facts which 
establish that there was no misrep or con- 
cealment by plaintiff as to the title to the land or the 
incumbrances on it. There was no error upon the trial, 
and judgment should be affirmed with costs. Dohen v. 
Farmers’ Joint Stock Insurance Co. Opinion by Mil- 
ler, P. J. 
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EVIDENCE. 

In an action brought to recover damages for an al- 
leged breach of warranty made on the sale of two cows, 
the plaintiff being sworn and asked the question, 
“what was the cow sold for?’’ which was objected to 
as improper and immaterial, but was allowed. Held, 
that the question allowed was manifestly illegal and 
improper; it furnished no criterion upon which the 
damages could be properly estimated. Proof of a pri- 
vate sale of property by one purchaser to another 
party has never been held in this State competent 
evidence. The utmost extent to which the authorities 
have gone is, that the amount for which personal prop- 
erty is sold at auction is admissible as a circumstance 
to be considered upon the subject of the value of the 
property. Roe v. Hawson. Opinion by Miller, P. J. 





LANDLORD AND TENANT. 


Waste surrender.—In an action in which the 
question is raised whether a leasehold estate where 
the lease contained a condition against waste can be 
surrendered as against a mortgagor by an arrange- 
ment between the tenant and landlord for an 
alleged breach of the condition without a re-entry by a 
suit at law for the forfeiture, held, that a forfeiture 
and re-entry on account of waste is a condition, and 
not a limitation, of an estate, and therefore waste of 
itself, without legal proceedings, does not terminate the 
estate. Also, held, that the owner of the leasehold 
estate could not make or execute a valid surrender of 
the premises as against the mortgagor and thus defeat 
him from holding under the mortgage. The justice 
was right in dismissing the complaint. Judgment 
affirmed with costs. Allen v. Brownet al. Opinion by 
Miller, P. J. 

PAYMENT TO WRONG PERSON. 


In an action brought to recover money paid on a 
bond by a county treasurer to the wrong person, held, 
that where there are two claimants for the same 
money, and the amount is paid erroneously to one of 
them, an action will not lie by the one excluded against 
the former to recover the same. The payment thus 
made does not affect his right still to call on his 
debtor for payment to himself. The remedy of the 
plaintiff in this case, if he had any, was against the 
county treasurer. Osby v. Conant. Opinion by Miller, 
P. J. 

SALE AND DELIVERY — DAMAGES. 


On an appeal from the report of referee in an action 
brought to recover the balance claimed due upon 
a contract for the sale of hops, the findings of the 
referee show that plaintiff sold to the defendant his 
crop of hops then picked and dried ; they were examined 
by defendants’ agent, and $50 was paid on the contract ; 
they were to be baled and delivered whenever defend- 
ants should direct. Defendants’ agent, upon being re- 
quested to examine the hops further and see if they 
were fit to bale, examined them and directed plaintiff 
to bale them the next day. That defendants’ agent 
directed plaintiff to deliver the hops about a month 
after they were baled. Upon such delivery defendants 
refused to pay the balance of the purchase price, claim- 
ing that seven out of twenty bales were not sufficiently 
dried and, in consequence thereof, heated after the 
delivery. Defendants offered to take all but the seven 
bales and pay for them according to the contract, and 
demanded of the plaintiff all the hops that were dry 
enough or else to return the $50 they had paid him. 
Plaintiff refused and tendered the hops to defendants’ 
agent who refused to take them. Plaintiff then 
notified defendants that he would sell the hops, and he 
did so. Held, that asthe hops were baled by the direc- 
tion of defendants’ agent, if injured by being baled too 
soon, the plaintiff is not to blame. Under the circum- 
stances it cannot be claimed that there was an implied 
warranty, and that defendants were justified in refus- 
ing to receive the hops, when tendered, on account of 
the alleged defect caused by the act of their agent. 
Also, held, that the contract was entire, and plaintiff 
had a right to refuse to deliver a portion of the hops. 
Upon defendants refusing to receive the whole when 
they were tendered, plaintiff pursued the right course 
in disposing of the hops and the true measure of 
damages is the difference between the price realized 
and the contract price, after deducting expenses and 
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charges. Judgment affirmed with costs. Southworth 
vy. Pier et al. Opinion by Miller, P. J. 


SALE OF GOODS— DEMAND OF PRICE— PLEADINGS. 


In an action for the purchase-price of a lot of goods 
sold, held, that, where a contract is made by which 
the sum fixed is to be paid at a particular place named, 
no demand is necessary, and the commencement of 
the action is a sufficient demand. Also, held, that 
although defendant’s answer avers that he was ready 
and willing to pay for the goods at the place mentioned, 
but does not set up a tender of money or allege its 
payment into court, or make an offer to pay it, does not 
properly plead a tender. Locklin v. Moore. Opinion 
by Miller, P. J. 

—— — -¢>e —— 


DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF NEW YORK.* 


INSURANCE (FIRE). 

1. Application, when a part of the contract. — Where a 
policy of insurance against fire referred to the appli- 
cation, “for a more full and particular description and 
forming a part of this policy,’’ and declared that the 
policy was made and accepted in reference to the terms 
and conditions therein contained, and thereto an- 
nexed, which were declared to be a part of the con- 
tract, held, that by force of such reference, the appli- 
cation was made a part of the contract. Shoemaker v. 
The Glens Falls Insurance Company. 

2. Covenant in application, when a warranty. —The 
conditions annexed to a policy required that applica- 
tions for insurance should be in writing, and that any 
misrepresentation, concealment, suppression or omis- 
sion of facts or circumstances known to the assured, 
increasing the hazard, should avoid the policy. The 
defendant, in an application for insurance upon prem- 
ises covered by a mortgage, falsely stated that there 
was no incumbrance thereon; and at the foot of such 
application, covenanted and agreed that ‘the fore- 
going statement is a just, full and true exposition of 
all the facts and circumstances in regard to the condi- 
tion, situation, value and risk of the property to be in- 
sured, so far as the same are known to the applicant 
and are material to the risk.’’ Held, that this covenant 
was a warranty. Ib. 

3. What amounts to a warranty.— Whatever is express- 
ly embraced in a policy, or in any condition or collat- 
eral instrument annexed thereto, and made expressly a 
part of the contract, is a warranty, in respect to the 
facts specified therein, or clearly referred to. Ib. 

4. This rule applies to all substantial statements which 
relate to the risk, and not to matters merely stated 
incidentally. Ib. 

5. Materiality of statement. —When the question as 
to the materiality of a statement, made by an appli- 
cant for insurance, arises upon a representation uncon- 
nected with a warranty, the materiality of the state- 
ment presents a question of fact to be submitted to the 
jury. But when there is a specific inquiry in regard 
to incumbrances by mortgage, and the answer is posi- 
tive, denying the existence of any mortgage upon the 
premises, the question of materiality of the statement 
in respect to the risk is settled by the parties as 
matters of contract. Ib. 





*From Hon. O. L. Barbour, and to appear in volume 60 
of his Reports. F 





PARTITION. 

1. Suit in equity for: accounting: construction of 
will. — On partition in equity, the court will order an 
accounting, and dispose of all questions arising be- 
tween the parties in relation to the land and its use, 
and afford complete relief. Scott et al. v. Guernsey et al. 

2. Where the title of the parties depends upon the 
construction to be given to a will, and the defendants 
are in possession, claiming that by the will they are 
entitled to exclusive possession, and they deny the 
plaintiffs’ right, an action for a construction of the 
will, for a partition, and for an accounting, will lie; 
and the court will not require the plaintiffs to first try 
the question of title in an action of ejectment. Ib. 

3. Parties: administrator of t t in « —If 
one tenant in common to whom one or more co-ten- 
ants is or are to be indebted for rents, dies, his admin- 
istrator is a proper party to an action for partition and 
an accounting. Ib. 





PRACTICE. 


When anonsuit is moved for upon the whole case 
and evidence, and the right judgment or decision is 
rendered, it will not be set aside, as a general rule, 
upon exceptions to such decision, because an erroneous 
reason was given for denying the motion. But, if-the 
point presented for the motion be asound one, it must 
be clearly avoided or overreached by other clear facts 
or points in the case; or else an exception to the 
erroneous ruling must prevail. Shoemaker v. The 
Glens Falls Ins. Co. 


PRINCIPAL AND AGENT. 


1. Payment to agent.—It is well settled that a debtor 
is authorized to pay to an agent any sum which is due 
upon a security which has been intrusted to the agent 
by the holder, for the purpose of collecting any part of 
it; as where the agent has been authorized to receive 
the interest only, but receives the principal. Double- 
day v. Kress. 

2. Indeed the authorities go to the extent of holding 
a payment valid, made to any agent who is merely 
intrusted with the possession of the security, without 
express authority to receive or collect any part of it. 
The ostensible authority attributed toa party to whom 
is intrusted an instrument to secure the payment of 
money, is to receive payment according to its terms. 
Per Talcott, J. Ib. 

8. The principal is, as to third persons, not having 
any notice of a limitation, bound by the ostensible au- 
thority of the agent, and cannot avail himself of secret 
limitations upon the authority and repudiate the 
agency, where innocent third persons have, in good 
faith, acted upon the ostensible authority conferred 
by the principal. Ib. 

4, The plaintiff held a note for $800 and interest, pay- 
able to her own order, at the office of W., made by the 
defendant. When it fell due, the plaintiff, without 
indorsing the note, handed it to M. to present for pay- 
ment. M. accordingly presented the note, at the place 
of payment, together with a forged order upon W., 
purporting to be signed by the plaintiff, requesting W. 
to pay her money to M. The principal and interest 
wus therefore paid by W., and the note delivered up 
and canceled, and M. absconded with the money. 
Held, that the payment was clearly valid, both upon 
authority and principle, and discharged the note. Ib. 

5. The presentation, by an agent, of a spurious order 
from the payee, upon the maker of a note, for the 
amount due upon the note, the maker supposing the 
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order to be genuine, cannot have the effect of invali- 
dating a payment otherwise justified. Ib. 

6. Although an indorsement is required to render a 
note negotiable, it is not necessary to the validity of a 
payment. A delivery of the note to the maker is all 
that is required, upon the payment thereof, either to 
the payee or his agent. Ib. 

PROMISSORY NOTES. 

1. Obtained by menace of arrest, etc.—In order to 
avoid an act on the ground of menace of arrest or 
imprisonment, it must appear that the menace was of 
an unlawful imprisonment, and that the party was 
first in fear of such imprisonment, and was induced 
by such fear to do the act in question. Knapp v. Hyde. 

2. It is not such menace as will avoid an act, if the 
party is only menaced by a lawful imprisonment. Ib. 

3. Where the defendant, at the time of making a 
promissory note, was not under arrest or imprison- 
ment, but was at his residence in this State, where he 
had committed no criminal offense for which he could 
be arrested or imprisoned; having made at most, as 
was alleged by the payee, only some fraudulent repre- 
sentations in respect to the value of land upon which 
he had a mortgage that he had sold to the payee of the 
note; which sale, and the representations that induced 
it, were made in the State of Illinois; it was held, that 
as there was no ground for the defendant’s arrest, in 
either State on a criminal charge, or for his being 
taken to Illinoisin any criminal proceeding for such 
fraud, a threat of such an arrest constituted no defense 
to an action upon the note. Ib. 


TENANTS IN COMMON. 


1. One entitled in remainder, as co-tenant, during the 
life estate, by permission of and agreement with the 
life-tenant, erected buildings on the common property 
and received rents for the same before and after the 
termination of the life-estate. Held, that, on partition, 
he could not hold the buildings or their value, and 
must account for the rents received after the death of 
the life tenant. Scott et al. v. Guernsey et al. 

2. Nor will equity support such a claim, where the 
tenant has, by the rents received during the life-estate, 
been fully re-imbursed for all his expenditures and 
interest. Ib. 

3. One tenant in common in possession of the com- 
mon property is liable to pay rent only when he agrees 
to pay it; and such agreement only inures to the benefit 
of the co-tenant with whom it is made. Nor can he 
set off against such rent the cost of improvements and 
additions not strictly repairs. Ib. 

4. A tenant in common occupying without agreement 
to pay rent is not liable, on partition, to account for 
rent, even though the occupancy be by a firm of which 
the tenant in common is a partner. Ib. 

5. A tenant in common receiving rents is liable to pay 
interest on the sums so received without a previous 
demand. Ib. 

6. The rent received is a lien on the shares of the par- 
ties receiving it, in favor of the parties to whom it is 
due. Ib. 

WILL. 

1. Mental capacity of testator.—The question as to 
the degree of mental capacity requisite to enable a 
testator to make a valid will has of late received so 
much discussion, particularly in the court of appeals 
in the cases of Delafield v. Parish, 25 N. Y.9; Van Gus- 
ling v. Van Kuren, 35 id. 70; Tyler v. Gardiner, id. 559, 





and other c.ses, that it only remains for the courts to 
apply the law to particular cases as they arise. Kinne 
et al. v. Johnson et al. 

2. The rule as laid down in Delafield v. Parish, and 
concurred in, and asserted, in other cases, viz.: that a 
testator must have a sufficient mind to comprehend 
the nature and effect of the act he is performing; the 
relation he holds to the various objects of his bounty ; 
and to be capable of making a rational selection among 
them, is now the established rule, as to the measure of 
mental capacity requisite. Ib. 

3. The “sound mind” required by the statute, to 
qualify a person to make a will, cannot be satisfied by 
any different rule. Ib. 

4. Undue influence.—The objection to a will, that 
the testator, at the time of making it, was under 
undue influence and restraint, always implies that he 
had sufficient mental capacity to make a valid will, but 
that the will in question was not his own free and 
voluntary act, but was, in fact, a will imposed upon 
him by others. Ib. 

5. The will is set aside, or is refused probate, in this 
class of cases, on the ground that it is not an conect 
will—that it does not reflect the unbiassed intent and 
wishes of the testator, but, on the contrary, had been 
extorted or procured from the deceased in the weak- 
ness and imbecility of old age or disease, by artifice, 
deceit cr imposition, or by persistent importunity, 
amounting to a species of coercion or moral duress. Ib. 

6. Undue influence, in this sense, is a fraud. The 
will is set aside upon the principle that its execution 
was procured by fraud and imposition, and that, for 
that reason and upon that ground, it is not the act, 
deed or will of the deceased. Ib. 

7. Upon no other ground has a court any right to set 
aside a deed or will executed by a person of sane mind 
and memory, when the execution of the same was not 
procured, and the free agency of the party overcome, 
by some constraint, coercion, duress or force. Ib. 

8. When a large portion of the property of a decedent 
is given, by his will, to one standing in a fiduciary rela- 
tion to the testator, the circumstance is suspicious, if 
it does not furnish a ground for the presumption that 
undue influence was exerted, or fraud practiced, upon 
the testator, in procuring the execution of the will. Ib. 

9. In such a case, proof should be given to satisfy the 
court that such position and relation was not abused, 
and that the will was the clear and free act of the 
party, unaffected by any improper influence. Ib. 

10. The force of the objection, that a devisee under 
a will stood in a fiduciary relation to the deceased, 
depends very much upon the extent of the intimacy 
of the personal relations between the parties, and the 
circumstances attending the execution of the will. Ib. 

11. The influence arising from gratitude, affection or 
esteem, is not undue. To make it undue influence, it 
must be such as practically to destroy free agency. Ib. 

12. Construction of: “ time of executing.” —In giving 
construction to a will the expression “at the time of 
executing this my last will’’ held to mean the time when 
its provisions should be carried into effect or executed ; 
such rendering being required, to give sense and effect 
to the will, and that being the intention of the testator 
as derived from the whole will, and from the situation 
of the testator’s family. Scott et al. v. Guernsey et al. 

13. Construction of devising clause: devisees. — The 
clause, ‘‘ I will that the above-described premises be for 
the use of my daughter P. G. during her natural life, 
then to be divided among her now surviving children, 
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or any of them that may be alive at her decease, or the 
heirs of any dead at the time of executing this my last 
will,” taken technically, gives to one class, or to 
another, and, but for the power of the court to change 
or to and, and give expression to the testator’s evi- 
dent intention, would be void for uncertainty. Ib. 

14. In such a case it is the duty of the court to adopt 
that construction which will leave the will effectual in 
law, and, if possible, give effect to every clause. Ib. 

15. At the time the will was signed P. G. had a 
daughter living — P. T. — who died before her mother, 
but left issue surviving the mother. Held, that her 
issue took, under the will, their mother’s share. Ib. 


42 
a 


McCLURE v. THE PHILADELPHIA, WILMING- 
TON AND BALTIMORE RAILROAD CO.* 


CONTRACT BETWEEN RAILROAD COMPANY AND PASSEN- 
GER— RIGHT OF CONDUCTOR TO PUT OFF A PASSEN- 
GER REFUSING TO PAY HIS FARE— AGENCY. 

M, on the first of May, purchased a through ticket from N. Y. to B. 
over the P. W. & B. R. R., and on that day took the through train. 
The conductor of the train took up the ticket and gave M. a “con- 
ductor’s check,” with the words “good for this day and train only,” 
and with the numerals 5 and 1, showing the month and day, punched 
out of the “check.” M. desiring to leave the train at a way station 

inquired of some one at the window of the company’s ticket office at 
the station, if the “check” would take him to B. on another train 
and day, and was told that it “ was good till taken up.” On the 6th of 
May, M. entered another train going to B., and, being called upon for 
his ticket, offered the “check.” The conductor refused to receive the 
“check,” and M. having refused to pay fare, the train was stopped at 
a point intermediate between two stations, and, by direction of the 
conductor, M. left the train. 

Held: 

1. That M. had no right to leave the train at the way-station, and after- 
ward to enter another train and proceed to his original point of desti- 
nation without procuring another ticket, or paying his fare. 

2. That on the refusal of M. to pay his fare, the conductor had the 
right to put him off the train, using no more force than was necessary 
to effect his removal, and was under no obligation to put him off ata 
station. 

3. That even if the person by whom M. was told that the “check” was 
good until taken up was an agent of the company, the presumption 
is, that a ticket agent at a way-station has no authority to change or 
modify contracts between the company and through passengers, and 
the onus of ing this p 
Appeal from the superior court of Baltimore city. 
The facts are given in the opinion of the court. 

At the trial below, the plaintiff offered the following 
prayers: 

1. Even should the jury find from the evidence that 
the conductor of the train in question had a right, 
under the regulations of the company and the contract 
made with the plaintiff, should they find such contract, 
to put the plaintiff off the train in question, the plain- 
tiff is entitled to recover, if they find that, in so doing, 
he acted in an unwarrantable manner, as to time or 
place or mode thereof. 

2. That even should the jury find from the evidence 
that the plaintiff would have been confined, by the 
terms of his ticket, to the particular train on which he 
then was, still, if they further find that before leaving 
said train, the plaintiff, as a matter of precaution, 
inquired of an authorized agent of the company 
whether he would be permitted to lie over under the 
check he then held, and was informed that ‘‘ he would 
be,’’ that said check was good until taken up, then the 
fact of his ticket or check having contained any such 
instruction would not, of itself, prevent the plaintiff 
from recovering. 











*Court of Appeals of Maryland, to appear in 34 Maryland. 





3. Even should the jury find from the evidence that 
the conductor of the train in question had a right to 
put the plaintiff off, the plaintiff is entitled to recover 
if they find from the evidence that in so doing the con- 
ductor required him to leave while the train was in 
motion, or put him off at a place where there was no 
station. 

4. Even if the jury should find from the evidence 
that the conductor of the train in question had a right 
to put the plaintiff off, the plaintiff is entitled to re- 
cover, if they find from the evidence that in so doing 
the said conductor put him off at a place where there 
was no station or house near at hand, or any adjacent 
place for shelter or food, or at any unusual place. 

The following instruction was asked by the de- 
fendant: 

If the jury shall find from the evidence that the 
plaintiff, on the 1st day of May, 1867, purchased at New 
York a through ticket from that place to Baltimore, 
over the New Jersey Railroad and P. W. & B. Railroad, 
and on that day proceeded on his journey as far as 
Perryville, on the last-named road, where he left the 
train; and if the jury shall further find that after pass- 
ing Philadelphia, the then conductor of the train 
took up said through ticket and gave plaintiff the check 
in lieu thereof, which has been offered in evidence; 
and if the jury shall further find that the plaintiff, on 
the 6th day of said May, got upon the defendant’s train 
for Baltimore at Havre-de-Grace, and the then con- 
ductor refused to take said check, but informed the 
plaintiff that he must pay his fare to Baltimore or he 
would be obliged to stop the cars and put him off, and 
that the plaintiff refused to pay said fare, and the 
said plaintiff was then put off, then the plaintiff is not 
entitled to recover in this case; provided the jury 
shall find that no more force than was necessary was 
used in putting said plaintiff off the train, even if the 
jury shall further find, that on arriving at Perryville 
on the train, on the said Ist day of May, the plaintiff 
inquired from a man at the window of the ticket office 
of the defendant at that place, whether said check 
would be good to take him on to Baltimore, another 
day, and was told by said man that it would. 

The court rejected the first, second and third prayers 
of the plaintiff, and granted the fourth, as also the 
prayer of the defendant. The plaintiff excepted to the 
ruling of the court in rejecting his prayers and grant- 
ing the prayer of the defendant, and the verdict and 
judgment being against him, he appealed. 

The cause was argued before Bartol, C. J., Stewart, 
Maulsby, Grason, Miller and Alvey, JJ. 


Albert Ritchie, for the appellant, cited the following 
authorities: Balt. & O. R. R. v. Blocker, 27 Md. 277; 
Goddard v. Grand Trunk R. R., 10 A. L. R.17; Terre 
Haute A. & St. L. R. R. v. Vanatta, 21 Ill. 188; Du 
Laurans v. St. P. & P. R. R., 15 Minn. 49; Holmes v. 
Wakefield, 12 Allen, 580; Sanford v. 8th Av. R. R., 3 
N. Y. 343. 

Thomas Donaldson, for the appellee, referred to 
Balt. C. Pass. R. v. Wilkinson, 30 Md. 224; 2 Redf. 
on R. 219; C. C. & C. R. R. v. Bartram, 11 Ohio, 457; 
Cheney v. B. & M. R. R. Co.,11 Metc. 121; Beebe v. 
Ayres, 28 Barb. 275; Johnson v. Concord R. R., 46 N. 
H. 218; State v. Overton, 4 Zab. 435. 

GRASON, J., delivered the opinion of the court. 

At the trial of this case in the court below the plain- 
tiff offered four prayers, the last of which was granted 
and the others were rejected, and the defendants 
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offered one prayer which was granted. The plaintiff 
excepted to the rejection of his first three prayers and 
to the granting of the defendants’ prayer, and the 
judgment being against him, he has taken this appeal. 

The first question to be considered is, whether a 
person, who has purchased a through ticket from New 
York to Baltimore, taken his place in a train, and 
entered upon his journey, has the right to leave the 
train at a way-station on the route, and, afterward, 
to enter another train and proceed to his original point 
of destination without procuring another ticket or 
paying his fare from the station at which he again 
enters the car. We think it clear that he cannot. 

The contract between the parties is, that upon the 
payment of the fare the company undertakes to carry 
the passenger to the point named, and he is furnished 
with a ticket as evidence that he has paid the required 
fare and is entitled to be carried to the place named. 
When the passenger has once elected the train on which 
he is to be transported, and entered upon his journey, 
he has no right, unless the contract has been modified 
by competent authority, to leave the train at a way- 
station and then take another train on which to com- 
plete his journey, but is bound by the contract to 
proceed directly to the place to which the contract 
entitled him to be taken. Having once made his elec- 
tion of the train and entered upon the journey, he 
cannot leave that train, while it is in a reasonable 
manner in the undertaking of the carrier, and enter 
another train without violating the contract he has 
entered into with the company. ‘ Acontrary doctrine 
would necessarily impose upon the carrier additional 
duties, the removal of the passenger and his baggage 
from one train to another, and the consequent addi- 
tional attention on the part of the company; also an 
increased risk of accidents, and a hindrance and delay, 
not contemplated by a reasonable interpretation of 
their undertaking.”” C. C.& C. R. R. Co. v. Bartram, 
11 Ohio, 463; State v. Overton, 4 Zab. 438; 2 Redf. on 
Railways, 219. 

In the case now under consideration the appellant, 
on the Ist day of May, 1867, purchased a through 
ticket from New York to Baltimore, and on that 
morning took his place in the through train and 
entered upon his journey, and some miles south of 
Philadelphia his ticket was taken up, according to 
custom, by the conductor of the appellees’ train, who 
gave him in its stead what is called a “ conductor’s 
check,” with the words “‘ good for this day and train 
only,”’ printed upon one side, and a list of stations 
and numerals on the other; the numerals indicating 
the months and days of the month. The numerals 
5 and 1 were punched, showing that the conduc- 
tor’s check had been used on the appellees’ train, 
on the lst day of May. It is clear, therefore, that the 
appellant had notice that the check, thus delivered to 
him in the place of his ticket, could be used only on that 
day and train. When the train arrived at Perryville, 
the appellant, desiring to go to Port Deposit to remain 
a few days, sought the conductor for the purpose of 
ascertaining from him whether the conductor’s check 
which he held would take him to Baltimore on another 
day and train. Not finding the conductor, he asked a 
person whom he saw standing at the window inside 
the ticket office of the appellee at that place, and was 
informed by him that it “was good till taken up.” 
The appellant entered another train of the appellee on 
the 6th day of May, at Havre-de-Grace, having a Mrs. 
Taylor in his company, and after proceeding some dis- 





tance was called upon by the conductor for his ticket. 
He handed him Mrs. Taylor’s ticket, procured before 
entering the train, and the conductor's check which 
he had received from the other conductor on the lst day 
of the month. He was told by the conductor that the 
check was not good, and that he must give a ticket or 
pay the fare. The appellant then explained to the con- 
ductor what had occurred at Perryville five days before, 
and that the agent there had informed him that the 
check was good until it was taken up. The conductor 
again said that it was not good, and that the appellant 
must give him a ticket or pay his fare or be put off the 
train. The appellant still declining to pay, the con- 
ductor rang the bell to stop the train, and either after 
the train had stopped, or when it had nearly stopped, 
and was moving very slowly, the conductor either 
beckoned or nodded his head to the appellant, who 
immediately left his seat, went to the platform of the 
car and stepped off the train. He then walked to 
Aberdeen, two and a half or three miles off, purchased 
a ticket and took another train of the appellee three or 
four hours afterward, and went to Baltimore. The 
appellant and Mrs. Taylor both testified that the con- 
ductor seemed to be very angry and excited; that they 
thought so from the violence with which he pulled the 
bell-rope to stop the train. The conductor testified 
that he controlled the train by the bell-rope, and that 
it was always necessary to pull it violently to insure 
the ringing of the bell, and, in long trains, to take 
up the slack of the rope. There is no proof of any 
anger or excitement whatever, except as regards the 
manner of pulling the beli-rope. There is some con- 
flict in the evidence as to the fact whether the train 
had stopped when the appellant left it; but be this as 
it may, it is certain that it was moving very slowly at 
the time. The bell had been rung to stop the train; it 
would, no doubt, have come toa full stop, if the appel- 
lant had waited a moment longer before getting off. 
The conductor used no force whatever to put him off; 
did not require him to get off while the train was in 
motion, and did not touch or say a word tohim. It 
therefore appears that if the appellant did leave the 
train while it was in motion, that he did so voluntarily 
and without injury to himself. Upon the refusal of 
the appellant to pay his fare to the conductor he had 
the undoubted right to put him off the train, using no 
more force than was necessary to effect his removal, 
and the proof shows that he used none whatever. We 
cannot concur in the doctrine contended for by the 
counsel of the appellant, that a passenger, having no 
ticket and refusing to pay his fare, can only be put off 
at some station on the road. The establishment of 
such a principle would result in compelling railroad 
companies to carry a passenger to the station next to 
the one at which he entered the train, which might, 
and doubtless would, often turn out to be the very 
point to which he desired to be taken, and if the pas- 
senger were unknown to the conductor the company 
would be without remedy. 

It is claimed, however, that the appellant was au- 
thorized, by the information received from the agent 
of the appellee at Perryville, to use the conductor’s 
check received by him on the Ist day of May, and, 
therefore, that it was unlawful to compel him to leave 
the train. There is no evidence to prove that the per- 
son from whom the appellant received the information 
was an agent of the appellee. But even if there was 
proof to establish that fact, the presumption is, that a 
ticket agent at a way-station has no authority to change 
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or modify contracts between the company and its 
through passengers, and the onus of rebutting such pre- 
sumption rests upon the appellant; but upon this point 
he offered no proof whatever. The check held by the 
appellant showed upon its face that it was good on the 
1st day of May only, and upon but one train on that 
day, and the prescribed numerals showed to the con- 
ductor to whom it was offered that it had been used 
on that day; the conductor had, therefore, the right to 
reject it, and to require the appellant to furnish a 
ticket or pay his fare, and, upon his failure to do either, 
to compel him to leave the train. 

There was no evidence to show that any violence 
whatever was used in effecting his removal from the 
train, or that he was compelled to leave it at an im- 
proper time, and the first three prayers of the appel- 
lant were properly rejected; the fourth, which was 
granted, having left it to the jury to find whether his 
removal from the train was at an unusual or improper 
place. The appellee’s prayer fairly presented the law 
of the case to the jury, and it was properly granted. 
There being no error in the rulings of the court below, 
its judgment will be affirmed. Judgment affirmed. 
Maulsby, J., dissented. \ 


—_—_—_++e—_-— 


MECHANICS’ LIEN. 


The facts of this case are substantially as follows: 
The defendants Daniel and Elias Herbert and William 
8S. Ford, composing the firm of D. & E. Herbert & Co., 
in 1860 made a verbal contract with the defendant Cud- 
lipp, to purchase from him twenty-eight lots on the 
northerly side of 69th street, in the city of New York, 
commencing at 10th avenue, and extending about six 
hundred and fifty feet westerly, and to erect sixteen 
houses thereon, Cudlipp agreeing to advance money 
toward the erection of the houses, and when they were 
built the purchasers were to take deeds and give back 
mortgages for the price of the land, and the advances. 
They proceeded with the work, and on the 23d of De- 
cember, 1866, the houses being all inclosed, Cudlipp and 
Graff, and wives, co:.vered the lots to Daniel Herbert, 
who at the same time executed to his grantors two 
mortgages on the property, one for $10,000, and one for 
$31,900. Subsequently Daniel Herbert and wife, by 
deed dated the 12th of February, 1862, conveyed to 
Cudlipp, the same twenty-eight lots subject to all in- 
cumbrances. Cudlipp together with his wife, subse- 
quently, by deed dated March 7, 1863, reconveyed to 
Herbert twenty-four of the same lots, who at the same 
time executed to Cudlipp a mortgage thereon for 
$23,500. It was agreed on the trial that these several 
deeds and mortgages were executed in pursuance of 
the original verbal agreement between Cudlipp and 
Herbert & Co. The reconveyance to Cudlipp, dated 
February 12, 1862, was upon a consideration then re- 
ceived from him. In May, 1862, D. and E. Herbert & Co. 
contracted with Jacob Demarest, for the furnishing of 
the blue stone for the sixteen houses under written 
contract, by which it was provided if he delayed in 
fulfilling his contract, Herbert & Co. might proceed 
with the same, and charge the expense to him. In 
August, 1862, he became insolvent and left the work 
incomplete, and plaintiff, his assignee and Herbert & 
Co., supplied what was required, and on an accounting 
and settlement which shortly afterward took place 
between them (the only parties then interested), $960.67 
was found due for the work performed under this con- 
tract. 








In November, 1862, Demarest filed a mechanic's lien 
on these sixteen buildings for this work, claiming $795 
to be still due him, in which Cudlipp was alleged to be 
owner. On the 23d of January, 1863, he filed another 
notice of lien in the county clerk’s office, claiming $990 
to be due him on this contract with Herbert & Co., and 
that they were the equitable owners under a written 
contract of sale made by them with Cudlipp, the legal 
owner. This latter is the lien attempted to be fore- 
closed in this action. The evidence shows the claim of 
Demarest, as attempted to be asserted under these sev- 
eral liens, had been assigned to the plaintiff, and there 
was proof of some such transfer before November, 1862, 
but the formal assignment was dated January 23, 1863. 
This first lien was radically defective, in attempting to 
assert rights against the title of Cudlipp, as owner, 
under an alleged contract with Herbert & Co., as con- 
tracting builders. Beals v. Congregation B’nai Jeshu- 
rion, 1 E. D. Smith, 654. 

Cudlipp, the owner of the legal title, having agreed to 
sell the lots and also to make the loan to enable the 
purchasers to build, the buildings were not erected for 
him but for the purchasers, who were the equitable 
owners, and were engaged in erecting the buildings on 
their own account. They contracted with Demarest 
on their own behalf, and it was only against their in- 
terest in the premises that the lien could be asserted. 
Loonie v. Hogan, % N. Y. 435; Walker v. Paine, 2 E. 
D. Smith, 662; McMahon v. Tenth Ward School, etc., 12 
Abb. 129. The mortgage of Herbert to Cudlipp for 
$23,500, above referred to, was foreclosed in an action 
in which Daniel Herbert, the mortgagee, and wife, and 
William 8S. Ford were defendants, and by judgment 
therein, dated January 19, 1564, the premises were sold 
February 12, 1864, to Robert J. Brown, but neither the 
plaintiff nor Demarest were made parties to the pro- 
ceedings nor was the lien that had been created by the 
notice filed January 23, 1863, upon the interest which 
Daniel Herbert had in the land on which the buildings 
were erected, whether legal or equitable, affected 
thereby. Although the interest of D. and E. Herbert 
& Ford in the land was merely equitable and subject to 
such proceedings at law as operated to extinguish it, 
yet being one patent and matter of record, so long as 
it subsisted, the creditor holding the lien was entitled 
to notice of, and be made a party to, any proceeding 
instituted for its foreclosure or extinguishment. By 
statute, his lien continued until the expiration of one 
year from the creation thereof, and until judgment 
rendered in any proceeding for the enforcement 
thereof. Act of 1851, ch. 513, § 12. 

These proceedings for the foreclosure of the lien 
as against the owner and subsequent parties in interest 
were commenced within the year, to wit: January 14, 
1864, and have ever since been pending. 

Neither the act of 1851 nor the amendatory act of 
1855 afford any way of relieving or discharging the lien 
created by the filing of the notice as provided for by 
the former act, except in the manner provided by 
section 11 of the act of 1851, chapter 513; 1st. By satis- 
faction; 2d. A deposit of the amount claimed with 
the clerk; 3d. Anentry of clerk after the lapse of one 
year, that no notice had been given him to enforce the 
lien; 4th. Proof of default of claimant on notice by 
owners to commence action for the enforcement of 
the lien, and, 5th. By its satisfaction after action 
brought for its enforcement. The act of 1863, chapter 
500, which took effect July 1, 1863, section 15, repealed 
section 12 of the acts above referred to, except so far as 
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might be necessary to carry into effect liens acquired 
before that act took effect, and to allow persons there- 
after performing work, or furnishing work, prior to 
July 1, 1863, to acquire a lien pursuant to the provision 
of that act. 

This lien had been acquired under the act of 1851, 
and its amendments of 1855, under which both the 
right and the remedy had then been perfected so far as 
could be afforded by those acts. 

It was within the province of the legislature to alter 
the remedy for the enforcement of the right, but not 
to affect its validity or efficacy, as created by existing 
laws, by authorizing any substituted security. Bronson 
v. Kinzie, 1 How. (U. 8.) 311; Howard v. Bugbee, 24 
How. 461. The provision in the subsequent act of 1863 
authorized a discharge of the lien effected under that 
act by an entry (on the judgment docket), by order 
of the court that the judgment (on proceeding to enforce 
it) had been secured on appeal, but it did not in terms 
or in effect otherwise interfere with liens acquired 
under previous statutes, or authorize their discharge 
upon the terms or in the manner provided as to those 
that might subsequently be acquired under that act. 
This action being one in rem, the code did not provide 
for any release of the primary lien of the debt, upon a 
judgment for its enforcement, or authorize the mark- 
ing of a judgment directing a sale of the property as 
secured on appeal, with any such effect as to discharge 
the lien or security upon the property. The granting of 
an order to that effect could at most operate as a stay 
of the personal judgment. Rathborne v. Morris, 9 
Abb. 213; Code, § 339. The answer does not by way 
of defense allege any release or removal of the 
lien through that proceeding, nor can any be clainied 
(when not alleged) through the desultory proof that an 
order was granted directing the docket to be marked 
‘secured on appeal.” 

Notwithstanding the order in this cause, made Au- 
gust 30, 1864, substituting the plaintiff, Hallahan, as 
assignee of the claim in suit instead of Demarest, the 
person performing the work, it is claimed that as Dem- 
arest had, prior to the filing of this lien, assigned the 
claim to plaintiff, the defendants are entitled to main- 
tain the invalidity of the lien, because the debt upon 
which it was predicated, having been assigned by the 
party, did not belong to him, and no such right of lien 
belonged to him. No such fact was presented or objec- 
tion taken for the consideration of the court when it 
decided that the plaintiff, as assignee, ought properly 
to be substituted in this action as plaintiff, instead of 
Demarest, the original creditor. Upon such interlocu- 
tory decision the matter presented for adjudication, 
under section 121 of the Code, was definite and certain, 
and was to be determined upon the evidence then pre- 
sented, and, if erroneously decided, was the subject of 
immediate appeal, as affecting a substantial right. It 
was not, however, permissible for the defendants on 
the trial to introduce proof tending to show that decis- 
ion was wrong nor on appeal upon any such evi- 
dence, to base the right (under section 329 of the Code) 
to review the merits of that order. The answer does 
not, in terms, assert the invalidity of that order, but 
simply alleges that the affivavit on which the order was 
granted did not state the date of Demarest’s death and 
of his having made the assignment of the claim prior 
to the filing of any notice of lien, nor defendant’s igno- 
rance of any such facts. Any misapprehension or igno- 
rance may have furnished ground for a reconsideration 
of the motion, but that was never applied for, and as it 





affected a substantial right, and remained unreversed, 
it “res adjudicata’’ upon the matter so decided pre- 
cluding subsequent inquiry or controversy on the trial, 
as facts on which it was predicated. There is, how- 
ever, no merit in the objection. Even if such a lienor 
had assigned his claim, he was justified, notwithstand- 
ing the assignment, in doing any such act in aid of the 
claim as the law accorded to it, and if he neglect so to 
act, his assignee, as his attorney or agent, might execute 
or perform in his name whatever by law was permitted 
him to do for the security or enforcement of the 
demand. lich. p. 16. What was done in the present 
case, after any such alleged assignment of the debt, 
was by way of assurance of the title to it, or in per- 
fecting and making available the collateral securities 
appertaining to it, and although pro formo in his name 
(not being allowed in the name of the assignee), was 
strictly in accordance with the rights of the parties, 
and in no way compromised or prejudiced the debtor 
orany one claiming under him. Such transfer of inter- 
est cannot be construed into any release or abandon- 
ment of the rights of the creditor, nor of any right of 
lien incident to, or attached to, the debt. The act of 
1851, in terms provided that the ‘“* contractor, laborer or 
person, furnishing material,’ should enforce or bring 
to a close such lien by serving, or causing to be served, 
personally, on such owner,”’ etc., to appear and submit 
to an accounting and settlement of the amount claimed 
to be due. 

The right of the assignee to fill such lien in his own 
name was denied in Robert v. Fouler, 3 E. D. Smith, 
632, but what was done in this case was by, and in the 
name of, the original contractor in accordance with the 
provisions of the act. The Code, section 111, requiring 
suits to be prosecuted in the name of the real party in 
interest, had no application to these proceedings pre- 
vious to the service of notice to forclose the lien, and 
it was only after such jurisdiction had been acquired, 
and they had become a suit in this court, that the 
orders of the court became operative upon the rights 
of the parties. The objection, that the right of lien 
incident to this debt in the name of Demarest, the 
contractor, was lost by reason of his assignment of the 
debt previous to the filing of the notice of lien for 
these reasons, should not prevail. The last point is 
that the separate judgment against the equitable 
owners (D. and E. Herbert & Co.) with whom the con- 
tract was made for the amount due upon it could not 
be made in this action. A determination of the 


‘amount due from the owner to the contractor was 


necessary in the action and where, asin this case, the 
owner appeared (by section 8 of the act of 1851, chap. 
513), and answered denying the debt, the issue was to 
be “tried and judgment thereon’”’ enforced in all 
respects and in the same manner ‘‘as upon issues 
joined and judgment rendered,” in civil actions for 
the recovery of money in “said court.” This author- 
ized a personal judgment against the owner and con- 
tracting party, and its enforcement by execution as in 
other actions. The judgment should be affirmed with 
costs. Hallahan v. Herbert and others. Opinion by 


Robinson, J. 
———_e- oo —_—_——_ 


A German witness the other day in a Minnesota 
court repeated the phrase “ you know,”’ fifty times in 
three minutes, while giving his testimony. He was 
timed by a stop watch in the hands of the clerk. So 
varied are the clerk’s duties, ‘‘up there in the great 
north-west.”’ 
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WENDELL PHILLIPS ON LEGAL ABUSES. 


Wendell Phillips, everybody knows, is nothing if not 
critical. Zhe Edinbrugh Scotsman calls him a sort of 
Gambetta, Rochefort and Victor Hugo rolled into one. 
He certainly may challenge comparison with the 
whilom Editor of the Lantern, in his peculiar line. 
What he says has a sting, not always because it is 
true (for frequently it is far from being true), but 
because if he scents a fault anywhere he drags it forth, 
and brands it in the sharpest, keenest language pen 
or tongue can command. Whether his consummate 


oratory be the result of thrice emphasized “action” 


or not, it is certain that all his utterances are “exag- 
geration — exaggeration — exaggeration.” If the grace 
and beauty of his style captivates, or his vehemence 
for the while overwhelms your judgment, a little sub- 
sequent reflection brings adoubt whether the facts 
will bear him out in what he has so eloquently and 
eonfidently stated. 

Just now he is turning his attention to “outrages ” 
in our courts of law; and he manages to discover a 
good deal upon which to set the seal of his condemna- 
tion. What he has to say bears the ear marks of the 
author. 

He complains that the treatment of witnesses, by 
courts and counsel, is becoming more “ cruel and infa- 
mous” every day. Members of the bar ask questions that 
among gentlemen would be considered infamous.” He 
says that there is no one but who would be glad to wel- 
come to his house as a guest a member of the Suffolk 
bar ; “ but at the same time there is not one who could 
under any circumstances, allow his wife and children 
to be subject to an examination by one of those same 
men in open court.” Now this is simply ridiculous. We 
know something of the Suffolk bar. It does not differ 
much from other bars in the country, any difference 
being (so far as courtesy and good breeding are con- 
eerned) in its favor. Nine-tenths, to speak within 
bounds, of the gentlemen who compose it are gentle- 
men in fact as well as in name. That occasionally, in 
the heat of trial, mistakes are made in asking questions 
which had better be left unsaid is not unlikely ; but it 
isa libel upon the profession to charge the “ gentle- 
men” of the bar with rude and “infamous” beha- 
vior. The small fraction who disgrace the name of 
lawyer bring at all times odium enough upon their 
superiors; but it is too much that they should afford a 
public man like Mr. Phillips opportunity to make this 
wholesale and unfounded charge. The simple fact is, 
whoever treats witnesses cruelly and infamously is not 
likely to be welcomed to your house or mine, 

He cites the following illustration : — What is it that 
changes these gentlemen of the parlor into—well, I 
don’t know what name to call them by. (Laughter.) 





I remember a case, where a young frail girl was un- 
fortunately witness to the payment of a note. After 
giving straightforward evidence as to that fact the 
young lawyer in the case—a graduate of Harvard, and 
coming from one of the first families, in Massachusetts ; 
a gentleman whom every lady was glad to welcome 
to her house —saw his case was being wrecked by 
the direct, simple story of this girl, and began to ques- 
tion her in such a manner with regard to her mode of 
life and previous character that she became deeply 
affected and was carried out of the court room in a 
dead faint. All this without a rebuke from the presid- 
ing judge. But that young lawyer has met with the 
fate he deserved —he died a drunkard’s death in a 
neighboring State, and the young girl whom he so 
cruelly questioned is still affected by the event, al- 
though it happened many years ago. 

With all due respect to Mr. Phillips we beg leave 
to submit that this sounds very much like what is 
technically known as a “cock and bull” story. At 
all events, as the law now stands in Massachusetts, 
evidence is inadmissible to show that a witness is a 
common prostitute, for the purpose of impeaching her 
credibility ; and there is n’t much danger of the most 
enterprising young attorneys asking the witness her- 
self such questions as will “ deeply affect ” her perhaps 
for years. 

Mr. Phillips, though a member of the Suffolk bar 
himself, practiced only a short time many years ago. 
His observation of what is going on in the courts at the 
present day is hardly that of an amicus curie. That 
they are isolated cases which deserve rebuke we do 
not doubt, and we as little doubt that they 
promptly receive it at the hands of the “presiding 
judge. 

A remark or two touching Mr. Phillips’ fierce 
onslaught upon the bench itself, we reserve for 


another week. 
<> 


‘ PARDONING CRIMINALS, 


L 

The imperfection of human action has always tended 
to make man hesitate about inflicting punishment for 
crime lest in doing so he should cause some innocent 
one to suffer. This feeling has led to the incorpora- 
tion into almost every scheme of criminal law which 
the world has known of what is termed by us the 
pardoning power. In countries where the several 
functions of government are exercised by distinct 
departments, this power is usually vested in the exec- 
utive, in most instances in the individual occupying 
the chief position in that department. Even where 
every precaution possible is taken to render judicial 
action lenient toward a supposed or real criminal, 
public sentiment is unwilling to permit that action to 
terminate all his hopes. A remedy for the contingency 
of injustice is placed in the hands of an individual 
who is, from his position, untrameled by the techni- 
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calities and prejudices, or even by the necessities, of 
courts, and had formed his decision only upon con- 
siderations of mercy and public policy. 

The prerogative of mercy is indeed no less im- 
portant than that of justice. We would not desire to 
live among a people where the determination of a 
penal court was irrevocable. It would be an unim- 
portant matter that the punishment inflicted was 
mild, and the judges who condemned perfect, if there 
was no possibility of reprieve after the word of con- 
. demnation had been pronounced. The idea of justice, 
stern, certain and unappeasible, is inconsistent with 
the better impulses of our nature, repugnant to the 
teachings of our religion, and in conflict with those 
influences of civilization which are fast changing our 
prison from penitentiaries to reformatories. 

It is nevertheless true that the existence of this 
institution is not unaccompanied by evil consequences. 
It is a pleasant thing to confer pleasure upon others, 
and a hard thing to deny it when it can be done 
with the stroke of a pen. The appeal of sympathy 
is always more persistent and effect've than that of 
justice. For the most part nothing but a stern sense 
of duty restrains a kind hearted man from granting 
every favor asked, if he has the ability to bestow. 
Thus there is a constant tendency to exercise the 
pardoning power to excess, and when this tendency 
is encouraged by all the influences, real and pre- 
tended, which interested and anxious persons are 
able to stir up, it is not to be wondered at if fre- 
quently the voice of duty is unheard. itis not an 
uncommon matter for the very men who have been 
zealous in the prosecution and conviction of an 
offender, to actively labor for his release from the 
allotted penalty and this too, when they admit that 
it would be better for the public, yes better for the 
culprit and his friends, that the law should take its 
course. 

We have, as a necessary result, a large number of 
pardons. Many of these to be sure are granted be- 
cause justice requires them. Men are sometimes; 
especially for minor offenses, wrongfully condemned, 
sometimes the law‘metes out a too severe penalty for 
the offense, and sometimes the public good demands 
the remission of a justly incurred punishment. Under 
such circumstances the intervention of executive 
clemency is not merely merciful, it is just. But in 
most cases the pardon is yielded to the importunity 
of relatives and friends, backed by the recommenda- 
tions of men in high, social or political position. 
Where the power is vested in a single individual, who 
has other and onerous duties to attend to, this is 
peculiarly liable to be the case. He of necessity can 
spare but little time to each application, and must, in 
very numerous instances, depend upon the statements 
of others whom he believes to be honorable men, in 
forming a judgment concerning his duty. These 
advisers too often mislead, not designedly indeed, but 
feeling no responsibility in the matter, counsel a course 





of action that they would decline to follow themselves, 
rather than to injure the feelings of a neighbor or an 
acquaintance. 

These evils have led the governors of various States, 
from time to time, to recommend a change in the 
system of granting pardons, and some of them have 
asked to be relieved from the prerogative of pardon 
altogether. In some of the States this has been done, 
and a court of pardons set up with the advantage of 
being able to consider, fairly and thoroughly, each 
application, and to make their conclusions unbiased by 
those extraneous influences which are apt to affect the 
conduct of an individual. So far a court is better 
than a governor, and we can hardly believe that once 
tried, either the people would be desirous, or the 
executive head willing, to return to the other plan. 

One principal evil effect of the pardoning power 
would, however, still remain, and that is the influence 
upon the popular mind of a knowledge that it is possi- 
ble for guilt to go unpunished or inadequately punished, 
even after the highest law court has, in the individual 
instance, determined the guilt, and announced the 
penalty, and that the possibility does not depend upon 
any fixed rules. Such a knowledge encourages the 
criminal to hope that he may be lucky enough to find 
favor in the eyes of the dispensers of mercy, and, also, 
weakens the restraint upon the vicious classes which 
the fear of punishment is intended to produce. 


eee 


JUDICIAL APPOINTMENTS IN ENGLAND. 

The English bar is just now disturbed by a trans- 
action, which, if it had taken place in the United 
States, would have been accepted over the water as a 
sure indication of the corrupt condition of politics, 
and the degraded position of the judicial office among 
us. The actors in the matter were the attorney-gen- 
eral, Sir R. P. Collier, Lord Chancellor Hatherley, and 
the prime minister, Mr. Gladstone. By an act of 
parliament recently passed (34 and 35 Vict. ch. 91), 
provision was made for the appointment of additional 
members of the judicial committee of the privy 
council. As this committee is the court of ultimate 
appeal in admiralty and lunacy causes, besides being 
so in causes of every kind arising in all parts of the 
British empire except Great Britain and Ireland, it 
has a very extensive jurisdiction, both as regards 
territory and population. Not only this, but it has to 
do with various kinds of law, namely, common, civil, 
Hindoo, Mahometan and Chinese, each one of which 
prevails in some part of the queen’s dominions. It was 
therefore deemed proper by parliament to endeavor 
to secure the best judicial ability available for this im- 
portant tribunal, and in order to do so it was set forth 
in the act mentioned, that “any person appointed to 
act under the provisions of this act as members of the 
said judicial committee must be specially qualified as 
follows—that is to say, must, at the date of their 
appointment, be or have been judges of one of her 
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majesty’s superior courts at Westminster, or a chief 
justice of the high court of judicature at Fort Wil- 
liam in Bengal, or Madras or Bombay, or of the late 
supreme court of judicature in Bengal.” 

One would suppose that with such limitations upon 
appointment as these, there would be little danger 
that men unfamiliar with judicial duties would enter 
the committee. But parliament proposed, while the 
prime minister, with the help of the lord chancellor, 
disposed. The attorney-general wanted to be appointed 
but he was not, under the act, eligible. He had how- 
ever the lord chancellor for his friend and helper, and 
to a man having such a powerful aid all things are 
possible in England. Mr. Justice Montague Smith, 
who was one of the justices of the court of common 
pleas, having been appointed on the judicial committee 
his judgeship became vacant. Into this judgeship Mr. 
Collier was lifted by his friend, the lord chancellor. 
He thereupon became qualified, and the prime minister 
could in strict accordance with the letter of the statute 
translate him to the desired place on the commission. 
Mr. Gladstone characterized the transaction as “a 
joint one,” he performing one part and the chancellor 
another. Considering the attorney-general as also 
interested, it resembles what we in America would 
call a “ring” transaction, being fully equal in adroit- 
ness, not to say dishonesty, to any performance lately 
enacted on our own political stage. 

The judicial honors achieved by Mr. Collier are not 
however to pass unchallenged. The lord chief justice 
of England, Sir A. E. Cockburn, on the eve of the 
appointment to the common pleas, which Mr. Glad- 
stone considers the lord chancellor’s part of the tran- 
saction, addressed a letter to the prime minister, in 
which is set forth, in plain terms, what the chief jus- 
tice and the bar thought of the then proposed pro- 
ceeding. In one place he says: “I cannot refrain 
from submitting to you that such a proceeding is at 
once a violation of the spirit of the act of parliament, 
anda degradation of the judicial office.” 

The prime minister referred the letter to the lord 
chancellor, who answered it in an epistle which is 
undignified, and we may say insulting. The writer 
does not hesitate to avow that “the appointment 
has been made with a full knowledge on my part of 
the intention of Mr. Gladstone to recommend him for 
appointment as a member of the judicial committee 
under the act.” 

The bar and, with two exceptions, the press of 
England take stand beside the lord chief justice, and 
we trust that the parliament will, when it again 
comes together, take such action as may be necessary 
toremove from the English judiciary the stigma 
which has attached to it by these unprecedented pro- 
ceedings of three men occupying exalted official 
Dosition. 


_ It is said that one of the most successful lawyers in 
Sacramento, Cal., is blind. 





PARTIES IN ACTIONS BY AND AGAINST 
JOINT-STOCK COMPANIES AND OTHER 
ASSOCIATIONS. 


By chapter 258 of the laws of 1849, it was pro- 
vided that “any joint-stock company or association, 
consisting of seven or more shareholders or associates, 
may sue and be sued iy the name of the president 
or treasurer,” etc. And by chapter 455 of the laws 
of 1851, the same privilege was “extended to any 
company or association, composed of not less than 
seven persons, who are owners, or have an interest 
in any property, right of action or demand, jointly or 
in common ” 

This was a good reform movement on the part of 
the legislature, and, if rightly appreciated and reduced 
to practice by the courts, would relieve the people 
from many troublesome embarrassments theretofore 
inflicted on them by the keeping in use of the com- 
mon-law rule of practice, that, at law, a partnership 
could not sue one of its own members upon a cause 
of action arising in the partnership business, nor even 
another partnership in which one of its own members 
was also a partner. 

I have not found any decision of our courts directly 
on the point, as to what particular class of associations 
were embraced in this act, but have found sundry 
imperfectly digested obiter dicta, to the effect that 
these acts can have “no application to private volun- 
teer associations not organized in pursuance of 
some statute,” and even then that they did not 
authorize these associations to sue one of their own 
members, But let us see how that is. I suppose it 
will not be contended, but that the words “ company” 
and “association,” as used in these acts, are placed in 
apposition, and mean one and the same thing. 

Joint-stock companies have been in use in England 
ever since the famous “South Sea bubble,” in the 
reign of Queen Anne, and in this country since 1811 
if not before, organized under legislative acts. All of 
which have been, and still are, possessed of certain 
corporate powers, among which isthe right to sue 
and be sued in a corporate name, and, therefore, they 
did not need the privilege conferred by the act of 1849, 
But there were, during the same time, and still are, 
numerous joint-stock companies, organized as such, 
but not in pursuance of any statute, and consequently 
without any power to sue or be sued, other than as 
copartnerships, and it was this class of joint-stock 
companies that the act of 1849 was passed to aid, the 
obiter dicta above referred to, to the contrary, not- 
withstanding. 

One essential ingredient of a joint-stock company 
was and is, that its capital stock be divided into shares; 
while there were and still are thousands of business 
associations, in some of which the capital stock was 
not divided into shares, and in others there was 
nothing answering to the description of capital stock, 
that could be divided into shares; and it was to in- 
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clude and accommodate all of these, that the act of 
1851 was passed, to give them a corporate or at least a 
statutory name, by which they might sue and be sued ; 
and to this extent, that is, so far as relates to, and as 
to whatever depends upon, the parties to the action, 
they are corporations, that is, they have corporate 
power to sue and be sued in acorporate name. These 
associations having been thus relieved from the neces- 
sity of each individual member being named on the 
record as party plaintiff or defendant, according to 
the rule in partnership cases, and the association as a 
unit, irfstead of the associates, individually, being the 
party plaintiff or defendant, and appearing on the 
record in its corporate name (the name of its presi- 
dent or treasurer). The rule of pleading at common 
law, “that a party cannot at once be plaintiff and 
defendant in the same suit, or, in other words, cannot 
sue himself, either alone, or in conjunction with 
others,” has no application to the case. And there 
is now no more objection to one of these associations, 
bringing an action at law, in the name of its president 
er treasurer, against one of its own members upon a 
cause of action originating in the business of the 
association, than there is in the case of full corpora- 
tions. It will be well for the practitioner to bear in 
mind, that, to bring an association within the benefit 
of these acts, it must be organized by a constitution or 
articles of association, agreeing to concentrate and act 
as one body, and the organization must embody the 
use of a president and treasurer, or at least one of 
them; and the agreement, whether called a constitu- 
tion or an article of association, must be signed or 
otherwise expressly assented to by the associates. 
Then, and not till then, it becomes a company or asso- 
ciation, as distinguished from a partnership, and the 
contracts and dealings of the members in the business 
of the association are, not with each other as individ- 
uals, but with the association, as a unit. The associa- 
tion is the party of the one part, and the individual 
associate the party of the other part. The funds sued 
for or collected in action, in the name of the presi- 
dent or treasurer, when collected, go, not into the 
hands of any individual associate, as in partnership 
cases, but into the treasury. And the fact, that, sooner 
or later, these funds are divided and distributed in 
dividends to the individual associates, the defendant 
included, does not alter the case, or subject the trans- 
action to the imaginary reproach of being an action 
against one’s self. The president or treasurer, as the 
party plaintiff or defendant, represents, not the asso- 
ciates as individuals, but the association as a unit. 

It is strictly true, as intimated in some of the obiter 
dicta above referred to, that the acts of 1849 and 1851 
do not create any new cause of action, or increase or 
diminish the absolute rights of the associations. But 
the right to “sue and be sued in the name of the 
president or treasurer” is without limit as to court or 
cause of action, and, of course, embraces all courts 
and all causes of action, and as well equitable as legal. 





If the association came within the description of “ any 
company or association, composed of not less than 
seven persons, who are owners of or have an interest 
in any property, right of action, or demand, jointly or 
in common, or who may be liable to any action on 
account of such ownership or interest,” and have a 
president or treasurer, in whose name to sue or be 
sued, the action may be brought or suffered in that 
name, no matter what the cause of action may be, 
where it originated, or who is the other party, only 
that it be a good cause of action, and this legal fact 
is to be determined by other laws which relate to the 
merits. These acts relate solely to the practice, 
without reference to the merits of the cause of action, 

I have not overlooked the much-labored but point- 
less case of Bridenbecker v. Hoard, 32 How. 289. All 
that that case is authority for is, simply that the non- 
suit at the circuit was wrong; whether the right 
reason was rendered for it by the circuit judge is left 
to unreliable inference; and perhaps in the “misty 
light” of the opinion it is best that it was. The 
learned opinion is suggestive of the propriety of a 
new definition to obiter dicta, viz.: shoals and quick- 
sands, in which all who attempt to sail without float- 
board and stern line to the shore, are sure to be 
swamped, that is, plunged into inextricable difficulties. 


j C. D. Lawton. 
+e 


1 
CONSTRUCTION OF WILLS. 
PRECATORY AND UNCERTAIN TRUSTS. 
No. IV. 


Several text-writers of high authority express an 
opinion that recent cases bear against considering the 
legatee a trustee. It is uncertain whether the writers 
who are of this opinion confine it to powers or extend 
it also to trusts by implication; in other words, they 
do not say whether if the limitation be of a mere 
power without any interest being given to the donee, 
he will, nevertheless, be deemed to come within the 
purview of the recent cases referred to. For our 
part we have searched the cases, and have found 
that the main principles of Harding v. Glyn, 1 Atk. 
469, and Brown v. Higgs, 4 Ves. 708, have been uni- 
formly maintained down to the present day, at least 
so far as that terms of bequest or devise in a will 
have been in the main cons:rued to be imperative. 

The leading American case on precatory trusts is 
Coates’ Appeal, 2 Barr. 129, decided by the supreme 
court of Pennsylvania. In that case the testator gave 
“the use, benefit and profits of his real estate to his 
wife for life, and also his personal estate of whatever 
description, absolutely in the full confidence that she 
would leave the surplus to be divided at her decease 
justly among his children.” He then, after devising 
certain portions of his realty to his sons, and giving 
annuities to his daughters out of his personal estate, 


which were to cease on their marriage, directed that , 


in case the marriage or education of his children 
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should make an addition to the income of his wife 
necessary, certain portions of his real estate should 
be sold and the proceeds placed at her disposal. The 
court held that the widow took merely a life estate 
on the personalty as well as the realty, and that the 
word “surplus” meant that definite residue which 
would remain after the purposes of the will were 
satisfied. 

Rogers, J., when delivering judgment, said, that he 
was anxious “ to adhere to and vindicate the propriety 
of the ancient doctrine,” which held the legatee in 
such cases to be a trustee. The case, indeed, would 
have been decided differently in England on account 
of the word “surplus.” For, that term really seems to 
have meant merely what the widow would not have 
spent during her life-time. It was therefore indefi- 
nite when viewed prospectively. But, why should 
American courts not execute a trust of this nature 
when the subject could be rendered certain in the end. 
Id certum est quod certum reddi potest. The English case 
of Wynne v. Hawkins, 1 Br. C. 179, and others indeed, 
are to the contrary. But what any one leaves at his 
death is a certain, fixed, ascertainable, interest. We 
rejoice at all events to find the supreme court of 
Pennsylvania not disposed to abate one jot of the 
ancient rule. For a case where the various phrases 
in a will were held to be incongruous and inadequate 
to create a trust, see Brunson v. King, 2 Hill’s Ch. 483. 
See, also, 1 Metc. 444, where the subject was too in- 
On 


distinctly pointed out for the court to regard it. 
the whole, the opinion of the text writers, among 
whom is Mr. Justice Story’s Treatise on Equity, 329, 
that the ancient doctrine has not been recently acted on 
to its original extent, and ought not to be pushed fur- 


ther, requires some modification. The ancient doc- 
trine has certainly not been materially infringed upon, 
and we believe that, instead of being in future con- 
tracted, it ought rather to be still further expanded 
by our courts. 

The doctrine of precatory trusts is, as we have 
shown, often defeated by an uncertainty either as to 
(1) the imperativeness of the direction, or (2) as to 
the subject-matter, or (3) as to the object of the testa- 
tor’s bounty. A direct gift, however, is often also 
defeated on the ground of its uncertainty. But it 
follows, necessarily, from the nature of the case, that 
where there is no intervening trustee, but the gift is 
direct to the intended beneficiary, there can be no un- 
certainty of the first description. The gift, however, 
may be void because either its subject-matter or its 
object is uncertain. 

Jarman (vol 1, 316, 4th Perkin’s ed.) considers that 
many of the early cases, where wills and parts thereof 
were held void for uncertainty, would not be followed 
at the present day. Yet, with respect to precatory 
trusts, he considers (vol. 2, p. 349,) that the courts are 
more rigid than formerly. This observation of this 
distinguished author, therefore, can only be correct 
as regards the meaning of the precatory terms. For 





the courts will certainly execute any precatory trust 
that would be good as a direct devise, so far as un- 
certainty of subject or object is concerned. 

The courts will twist and turn a will in every 
direction in order to give it some effect. No matter 
how numerous or heavy the technical or grammatical 
errors may be, the intention of the testator, if at all 
declared with reasonable perspicuity in point of sub- 
stance, will be enforced. For this purpose words witi 
be transposed if necessary. But to admit of this, they 
must be not merely inoperative where they are 
placed, but they must be also inconsistent with the 
context, 1 Jarm. 329. If they are capable of any 
meaning they will be so construed rather than that 
the will should be so far void. Mason v. Robinson, 2 
Lim. & Stu. 295; Watson v. Reid, 12 Gratt. (Va.) 
196. 

This rule of construction is not confined to wills. 
Deeds will be construed in some other way, if the 
pecuniary intention of the grantor cannot be carried 
out. Accordingly, feoffments have been often con- 
strued as bargains and sales, if enrolled ; and marriage 
settlements that were intended to operate by way of 
lease and release were held to be covenants to stand 
seized on account of the relationsiip of the parties. 
This principle is denoted by the phrase ut res magis 
valeat quam pereat. This kind of secondary construc- 
tion is also often termed cy pres, or approximate to the 
primary intention of the parties. 

Deeds, however, give comparatively little trouble to 
the courts; those instruments are carefully prepared, 
whereas wills are often drawn in the greatest hurry 
by inexperienced persons. However, let a deed be 
ever so informal, yet, if it admits of any clear mean- 
ing, the courts will act upoa it. 

In the early case of Bowman v. Milbanks, 1 Lev. 
130, the phrase “I give all to my brother” was held 
to be void, as it seemed uncertain to what the word 
“all” referred. It is hardly necessary to say that 
such a devise would be, at the present day, held to be 
not only valid but also free from all doubt. Indeed, 
the very same point was so decided in Mohren v. 
Mohren, 1 Swans. 201. Even in the early case of 
Taylor v. Webb, Styles, 301, 307, 319, the words, “I 
make my cousin Giles Bridges my sole heir and my 
executor,” were held to pass the testator’s realty and 
personalty. However, even at the present day, if the 
intended subject-matter is really indefinite, the gift is 
void for uncertainty. Accordingly, a bequest of some 
of my linen has been held to be void. Peck v. Halsey, 
2 P. W. 387. See Rothmaler v. Myers, 4 Des. 215; 
Triffe v. Frazier, 4 Har. and John. 446; Flint v. Hughes, 
6 Beav. Ch. 342. 

But, if the will reters to a definite portion of a 
large quantity, there is no real indefiniteness in the 
gift. Jd certum est quod certum reddi potest. There- 
fore a devise of two acres out of four that lie together 
is a good gift, and the devisee shall elect. Grace Mar- 
shall’s Case, Dig. 281, a, n. So, if a testator devise a 
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messuage and ten acres surrounding it, part of a great- 
er number of acres, the devisee has his choice of the 
ten acres. Hobson v. Blackburn, 1 Myl. and H. 
274. 

Although the phrase “ what shall remain or be left” 
at the decease of a prior donee is ambiguous, and is 
in many cases void (Bland v. Bland, 2 Cox, 309), yet 
if the phrase relate to furniture, the words will be 
construed to denote wear and tare of the previous 
specified articles, and therefore the limitation over 
will not be void for uncertainty. This construction 
will be the more readily adopted if the property has 
been limited to the previous taker expressly for life 
(Cooper v. Williams, Prec. Ch. 71, 64; Gibbs v. Tait, 
8 Sim. 132), or if the previous donee be given a pow- 
er of appointment; for then the phrase will mean 
what shall have been unappointed. Lurman v. Lur- 
man, 5 Madd. 123. A gift to a charitable or public 
use, we may add, is never void for uncertainty of ob- 
ject. The only question in such cases usually is, 
whether the use is really charitable. If part of the 


description of the property be erroneous this is imma- 
terial, and may be remedied by parol evidence. Drew 
v. Drew, 8 Foster (N. H.), 489. For instance, a de- 
vise of premises, stated to be in the occupancy of A., 
when the tenant was really B., is nevertheless valid 
if the property is otherwise sufficiently indicated. 
Blayne v. Gold, Cro. Car, 447, Even though part of 


the premises be occupied by A., yet the whole will 
pass. Chamberlaine v. Turner, Cro, Car, 129. A ref- 
erence to occupancy on the other hand, often cures 
a defective statementof the location, and, conversely. 
See Dodson v. Green, 4 Dev. 488. The gift will not 
be avoided bya mistake of the county where the 
premises in question are (Hammond v. Ridgeley, 5 
Har. & Johns. 245), nor by a mistake of the person 
from whom part of the property was transmitted 
(Drew v. Drew, 8 Foster [N. H.] 489), nor by call- 
ing it leasehold when it is freehold. Doe d. Wilkins v. 
Kennedys, 9 East, 366. Itis very rarely, therefore, 
that a devise must fail on account of uncertainty in 
the description of the subject-matter of the gift. 

As to uncertainty of object, the following is an ex- 
ample :— “To one of the sons of J. 8.” — this is void ; 
nor can parol evidence be received to show which of 
the sons of J. S. was referred to by the testator; be- 
cause the ambiguity is patent on the face of the will. 
Strode v. Lady Faulkland, 3 Ch. Rep. 183; See 
McDermot v. United Ins. Co.,3 Serg. & R. 607. So 
is a devise to twenty of one’s poorest kindred 
( Webb’s Case, 1 Roll. Ab. 609 (D) 1); although this 
last case certainly could be fully explained by parol, 
and is so far unlike Strode’s Case, that it would 
not be necessary to give evidence of testator’s inten- 
tion, but merely of facts and the circumstances of his 
kindred. Strode’s Case is plainly distinguishable trom 
a devise to A. B., there being several A. B.’s. For 
this is a case of latent ambiguity, and not necessarily 
known to the testator. Parol evidence is always ad- 





missible to identify the A. B. intended by the testator 
to be the object of his bounty. 

A devise to three persons, “the survivor to be each 
other’s heir,” was so construed as to make the two sur- 
vivors joint tenants. Hambledon v. Hambledon, 1 
Leon, 262. The old case of Wood v. Ingersoll, 1 Bulst. 
61, which leans the other way, is at present hardly 
of any authority. A devise to persons constituting 
a certain voluntary association is not void for uncer- 
tainty, but the members will take in their individual, 
and not their associate, character. Bartlett v. King, 
12 Mass. 

If the name or description of a legatee is erroneous, 
parol evidence can be given of the person really 
meant. Smith v. Smith, 4 Paige, 271; Trustees v. Peas- 
lee, 15 N. H. 317; Woods v. Moore, 4 Sandf. 8. C. 
537. Therefore, under a bequest to John and Bene- 
dict, sons of John Sweet, a son named James (there 
being no John) was held entitled. Dowsett v. Sweet, 
Amb. 175. A fortiori, a person may take under a 
name by repute. Neuthway v. Ham, Tamlyn, 316. 
So, if the name is right, but other parts of the descrip- 
tion are wrong, the defect can be cured by parol. 
Standler v. Standler, 2 Ves. Jr. 589. 

The question, therefore, whether an uncertainty of 
the description of the subject or object of a gift by 
will can be cured or not by parol resolves itself into 
the ulterior inquiry, is the ambiguity so patent as that 
the testator shows he was aware of it, and that he 
was leaving part of his will undeclared in writing. 
As this is very rarely the case, it follows that at the 
present day hardly any case of misdescription in a 
will can occur which may not be remedied by 


parol. 
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THE LAWS DELAY IN THE FEDERAL COURTS. 


Mr. Justice Miller, in the January number of the 
United States Jurist, explains the causes of delay in 
determining cases before the United States supreme 
court. According to him, “that court has for many 
years past been about two years behind its docket ;” 
“it is always some months after the case is heard and 
decided before the mandate of the court can be filed 
in the court below and action had on it there. So 
that it may be fairly and safely affirmed that an 
average period of three years elapses between the 
time when the judgment is rendered in the court 
below and the time when it reaches that court again 
for execution, if it be affirmed with no unusual delay.” 
Under these circumstances the old maxim, melior est 
conditio possidentis, et requiam actoris, finds abundant 
exemplification. Yet the possibility of making justice 
speedy seems remote. The writer, however, offers 
some suggestions which, if adopted, will, we are con- 
fident, take off a year or more of the now needed 
time. The notion that an increase of judges will help 
the matter is shown to be a fallacy, inasmuch as, under 
the present system of deciding cases in vogue in 
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the federal court, the case is decided before the opinion 
is written, and the more judges there are to make up 
their mind the longer it will probably take to decide. 
The suggestions for reform are, that the right of appeal 
from courts of the District of Columbia and the ter- 
ritories should be limited to the same classes of cases 
as are now appealable from State courts of last resort; 
that admiralty cases, except where involving law 
questions of importance, be finally determined in the 
circuit court; that appeals in chancery and admiralty 
cases be allowed on law points alone, and that the sum 
limiting the jurisdiction of the court be enlarged from 
$2,000, where it now is, to $5,000 or a greater 
sum. 

One great difficulty will always be found inthe way 
of permanently expediting litigation, namely, that one 
party, in almost every controversy, is in favor of 
delay; that, frequently, defenses are made and appeals 
taken for that reason only, is notorious to the courts, 
the profession and the public. This leads to the ad- 
vancement, on the part of the defendant, of every 
possible obstacle and objection. Consequently, plans 
of reform that do not meet this difficulty will always 
be found to afford only temporary relief, if they afford 
any at all. Another difficulty is, that the population, 
business and wealth of the country are increasing so 
rapidly that a system which may be sufficient to meet 
the wants of to-day, will be found inadequate for 
those of the next generation. This difficulty is 
radical, so that we can at the best, by any sys- 
tem, only provide for present and immediately pro- 
spective wants. 

The suggestions of Justice Miller promise only 
partial relief even now, and the certain increase of 
litigated business in the national courts arising 
not only from the growth of the country, but from 
the extending boundaries of federal jurisdiction, will, 
in a few years, place the highest court in much the 
same position that it is now in regard to its calendar. 
The proposed reform, as it seems to us, is neither 
far reaching nor radical enough. This we say with 
all deference to the ability and experience of the dis- 
tinguished writer, and with the same feeling will in- 
dicate what appears to us a better and more simple 

lan. 
» The supreme court is established by the constitu- 
tion; every other court by congress. The supreme 
court has in some cases original, but in most only 
appellate, jurisdiction. In framing the judicial system, 
the highest inferior court, the circuit, was invested 
with both appellate and original jurisdiction, and a 
lower court created having only original jurisdiction. 
Considering that most civil matters coming before the 
federal courts involve important questions or consid- 
erable amounts, the expediency of having three tri- 
bunals wherein actions may be commenced, is, to say 
the least, not clear. The original jurisdiction of the 
supreme court cannot be affected, however, without a 
change in the fundamental law, and the number of 





cases liable to come before it in this character is so 
few, that it is not worth while to make a change. 

The inferior courts are, however, under the control 
of legislative power, and their jurisdiction can be 
limited or enlarged at the will of congress. 

The first change we would suggest is to make the 
supreme court a court of appeal on law questions 
only. This would assimilate it in its function as an 
appellate court to the New York court of appeals, 
which has shown itself able to hear and determine a 
much larger number of cases than any other body of 
like character in this country. Mr. Justice Miller 
advocates a similar change. 

The second change is to constitute the circuit courts 
wholly appellate, as the general terms in our own 
State are. They should be held by three circuit 
judges, with power in two judges, in the event of the 
non-attendance of a third, to call in a district judge 
to sit, but no district judge should sit in review of his 
own decisions. The circuit should be the court of 
last resort in all cases arising in the courts of the Dis- 
trict of Columbia and the territorial courts, subject to 
the exception that, when the construction of the con- 
stitution, or the constitutionality of a law comes in 
question, an appeal may be had to the highest court. 
It should also be an intermediate court of appeal on 
questions of law in all cases determined in the dis- 
trict courts. 

Third. The district courts should possess exclusive 
original jurisdiction in all cases wherein the constitu- 
tion does not vest it in the supreme court. There is 
neither necessity nor sense in having two inferior 
courts of original jurisdiction. 

Fourth. The practice in all federal courts should be 
uniform. We believe it would be expedient to adopt 
the code of procedure, but whether this were done or 
not, a uniform system should be insisted upon. The 
same formalities should be laid down for proceedings 
in bankruptcy and admiralty as for those in other 
kinds of litigation, so far as the nature of the several 
kinds will admit. It is only prejudice or selfishness 
that would insist in having one style of practice for 
the enforcement of a claim for repairs to a ship, and 
another for the enforcement of one for repairs to a 
house. 

Fifth, Appeals are taken in State and federal courts 
upon two classes of questions, namely, those of prac- 
tice and those affecting the merits; but sometimes, 
however, an appeal is taken upon both classes. The 
doctrine of election should apply here, and the appel- 
lant be compelled to choose upon which class he will 
goup. There is no injustice in requiring a party who 
believes he has a meritorious case to forego any bene- 
fit which his adversary thay have given him by faulty 
procedure. 

We do not believe in the propriety of enlarging the 
limit of the amount authorizing an appeal to the high- 
est tribunal. By a judicious apportionment of costs, 
and the requirement of security, appeals in cases 
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involving trifling sums could be prevented. It would 
only be in instances where the case at issue was a 
test one that a petty case would be taken higher than 


the circuit. 
————_+>o—__—_—_ 


CURRENT TOPICS. 


It seems that the would-be followers of Judge 
Lynch do not all live in the west and south. They 
abound in and about the good city of Rochester in 
our own State, and if they have not been able as yet 
to carry out their purpose, it has not been by reason 
of a want of will. A few days ago a rape was com- 
mitted upon a little girl residing in the city we have 
named. The alleged wrong-doer was an African. It 
was natural that the relatives and friends of the out- 
raged child should be indignant, and they would have 
been excusable in seeking to bring upon the man guilty 
of such a crime the severest penalty of the law, which 
is imprisonment for life. But a more terrible punish- 
ment was demanded, and, as the law would not 
afford it, certain individuals undertook to supply the 
deficiency by calling to their aid a mob. The result 
was, a riot in which several persons were shot, some 
fatally. The person accused of the deed was indicted, 
and, although claiming to be innocent, was induced to 
plead guilty. The court thereupon sentenced that 
unfortunate individual to twenty years’ confinement 
in the State prison. We suppose that the public 
authorities considered that the course pursued was 
the most expedient one, but we doubt if the plea of 
guilty was, under the circumstances, a willing one. 
If a prisoner, when arraigned, is informed by the 
court, or by any one having apparent ability to fol- 
low up the threat, with the permission of the court, 
that a plea of not guilty will, in all probability, result 
in his immediate death, is there any question as to the 
invalidity of his plea of guilty? This is equivalent to 
what was done here; the negro yielding up his right 
to a hearing under the influence of fear of personal 
violence. We think it would have been proper to 
have refused to accept the extorted plea of guilty, 
placed the alleged criminal out of danger, and given 
the aiders and abettors of the riot a taste of justice 
before any attempt was made to go on with the trial 
for rape. No matter how heinous an offense may be, 
the one accused of committing it should receive a full 
and fair trial, and this should be insisted on all the 
more when the culprit belongs to a class toward 
whom the mob in general bear no good will. 


The statute law of several among the States, one of 
which is New York, forbids the acquisition and trans- 
fer of real estate by aliens. This prohibition, we are 
glad to say, is not general, some States affording all 
persons, without distinction, the same rights and privi- 
leges in regard to the tenure of property. It ought 
not to exist anywhere, being a relic of a barbarous 
code wherein “stranger” and “enemy” were ex- 





pressed by the same term. The common law con- 
tains it indeed, but that is the common law of a 
century ago. The British parliament long since 
repealed its obnoxious features, which are here clung 
to with a tenacity that is worthy of a better subject. 
We trust the legislature of New York will consider 
attentively the suggestions of the governor upon the 
matter and make up their minds to blot out every 
provision concerning the tenure of property by aliens, 
which the prejudice of early times fastened upon the 
body of our law. 


In certain portions of the west there is a strong 
feeling in favor of abrogating the grand jury, and 
this has, in one or two States, been done. We con- 
fess our prejudices to be in favor of the continuance 
of the institution. It has had a trial of two and a 
half centuries among us, and so far as we can under- 
stand, from experience and report, has answered its 
purpose well. The plea that it is a needless body, 
only performing over again the work already gene 
through by the committing magistrate, is shown, at 
least in this section, by practical results at every 
criminal court, to be without foundation. The exam- 
ination before the committing officer is for the benefit 
of an accused person ; the one before the grand inquest 
for that of the people. It is proper that the evidence 
upon which a public prosecutor proposes to try an 
indictment for a high crime should be submitted toa 
body of men similar in composition and character to 
the one by which it is finally to be passed upon, 
before such individual is compelled to undergo the 
trouble and mortification of a trial. We should 
hesitate to- take away any barrier which the wisdom 
of experience has erected for the protection of per- 
sonal liberty, even though it may sometimes appear 
to us a useless obstacle. 


The supreme court at general term has rendered a 
decision, pro forma, on a case submitted, holding that 
Mr. Potter, whom the people elected to the supreme 
bench in the fourth judicial district, is entitled to that 
office rather than Mr. Jackson, whom the governor 
appointed on the resignation of Mr. Justice Rosekrans. 
The case will go to the court of appeals and will be 
decided at an early day. 


Under our present practice, it is customary to carry 
on two theoretically distinct courts of record, the 
civil and the criminal, by the same set of officials at 
the same time. We presume this custom had its 
origin at a time when travel was difficult and sessions 
of courts held at long intervals. At the present time 
such an order of business would not be thought of 
were it proposed as an original matter. And it isa 
question whether in our more populous counties at 
least, a division ought not to be made between civil 
and criminal cases and a separate term set down for 
each. In most counties an important murder trial 
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breaks up the civil business of acircuit, and civil 
causes are liable at all times to be delayed for the ac- 
commodation of the district attorney. 


22 
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OBITER DICTA. 

A pious old man asked a highly respected lawyer if 
he thought a man could be a successful lawyer and a 
Christian. The reply was: “It depends altogether 
upon how he behaves.” 





It was said of Choate’s manner of addressing a jury, 
that “‘he would step backward and forward, and when 
he came near the enchanted twelve and shook his 
trembling fingers, he seemed to be scattering electric- 
ity among them.”’ 


A judge who was summing up a case was greatly 
disturbed by a young lawyer who was talking aloud. 
With great benignity he said: ‘“‘ Mr. Gray, if you ever 
arrive here, which some of these days I hope you will 
do, you will know the inconvenience of counsel talking 
while you are summing up.”’ 

It is not pleasant to be interrupted continually by 
his honor while arguing a case. A New England 
judge used to ask rather puzzling questions while a 
point of law was under argument before the full 
bench. They were known as Judge ‘‘ B——’s conun- 
drums.”’ 


A judge, in Massachusetts, who is an ornament to 
her supreme bench, once made a witness, who acknowl- 
edged he had a clean suit of clothes at home, leave the 
court room, go home and put them on and return, as 
he was not of presentable appearance. It was an act 
that the dignity of the court could well have insisted 
upon. 

Judge Hoar was trying a case at New Bedford, 
where the witnesses all rejoiced in the name of “‘ Cash,”’ 
every one of whom appeared badly on the witness 
stand. As the district attorney was bringing on his 
fifth witness, ‘‘ John Cash,” the judge leaned forward 
and whispered: ‘‘I suppose you call your witnesses 
cash because they are no credit to anybody.” 

A drunken lawyer, going into church one Sabbath, 
was observed by the minister, who addressed him 
thus: “I will bear witness against thee, thou great 
sinner, in the day of judgment.’’ The lawyer, shaking 
his head, replied, with drunken gravity, ‘“‘Just so! [ 
have practiced twenty years at the bar, and have al- 
ways found that the greatest rascal is the first to turn 
State’s evidence.” 

Those who knew Chief Justice Parsons used to 
mention a peculiarity that he had of looking at a per- 
son without winking. It is strange that, while we 
never notice that a person winks when looking at us, 
unless it is done with disagreeable frequency, when 
one looks without winking, it is observed at once. 
Chief Justice Marshall had this peculiarity toward 
any one addressing him. Lowndes, of South Caroli- 
na, said about it: ‘‘Oh, yes; the good old judge finds 
it of great service. When a lawyer is talking against 
time, or annoying the court with platitudes, that cold, 
wide-open, never-winking grey eye fastens upon him 
and a man can’t stand it. 





GENERAL TERM ABSTRACT. 
SUPREME COURT — FIRST DEPARTMENT. 
OPprInions DELIVERED DECEMBER, 1871. : 


APPEALS. 

An appeal from the order of the special term con- 
firming the report of the commissioners of estimate 
and assessment. 1. An objection is taken that such a 
proceeding, when confirmed by the special term, is 
final, and that no appeal would lie to the general term; 
2. The court, on review of the first report of the commis- 
sioners, set it aside as to the amount assessed by them, 
and ordered them to assess the damages for the prop- 
erty taken for public uses at a specified sum. Held, 1. 
That the order is appealable. 2. That the court had not 
the power to direct the commissioners to estimate the 
damage as a sum, which the judge fixed instead of 
leaving it to the commissioners. The order was set 
aside, and the matter referred to new commissioners 
to be named when the case was settled. The matter of 
the Commissioners of Central Park in relation to the 
opening of certain new avenues, etc. Opinions by In- 
graham, P. J., and Cardozo, J. 


ASSESSMENTS—See Appeals. 
BROKERS. 


When entitled to commissions.—In this action the 
two opinions below have been delivered, and the 
judges not agreeing, the cage is continued to the second 
department. Action by real estate brokers to recover 
their commissions for an alleged sale of two houses be- 
longing to defendant, who told the plaintiffs that they 
were for sale at $24,000, and that he would leave about 
fifty per cent on bond and mortgage. The time the 
mortgage was to run was not mentioned, nor was there 
any agreement as to the time of payment of the cash 
payments. Plaintiffs brought a party to defendant 
who offered $23,000, and was given by defendant till 
the next day to decide whether he would give the 
$24,000. On the next day defendant declined to sell, 
although the party was willing to pay the $24,000. On 
these facts the court dismissed the complaint. Held, 
the complaint was properly dismissed. The agree- 
ment between the plaintiffs and defendant was indefi- 
nite and uncertain. No court would have decreed a 
specific performance of it. No action could have been 
maintained to recover damages for its breach. The 
broker must complete the sale; that is, must finda 
purchaser in a situation and ready to complete the 
purchase on the terms agreed on, before he is entitled 
to his commission. Judgment affirmed. McConnell 
et al. v. Pyne. Opinion by Barnard, J. 

1. In the above case, Ingraham, P. J., says: 

The question argued in this case was expressly de- 
cided in the court of appeals in the case of Barnard v. 
Monnot, 38 How. 440, where it was held that the 
broker’s duty consisted in bringing the minds of the 
vendor and vendee to an agreement. 

In this case, defendant fixed his price and agreed to 
pay plaintiffs a commission if they sold the houses. 
They brought a purchaser who agreed to pay defendant 
his price. The said purchaser testifies that he was 
ready and willing to comply with the terms of de- 
fendant. Defendant gave as a reason for not com- 
pleting the sale that his wife did not wish to sell. 
Held, the brokers had performed their duty in finding 
a purchaser to whom no objection was made, and that 
they are entitled to their commission. Judgment re- 
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versed and new trial ordered. McConnell et al. v. 
Pyne. Opinion by Ingraham, P. J. 


CONTRACTS. 


Appeal from judgment in favor of defendant Mat- 
thews. The plaintiff commenced an action against his 
father, Simon 8. Losee, to dissolve an alleged copart- 
nership existing between them relative to the profits 
of certain transactions conducted in the name of the 
father in 1865, but in which the plaintiff claimed he 
was interested to the extent of one-half thereof, and 
also to have an accounting and settlement of those 
partnership dealings, and also to have a certain trans- 
fer of acertain right of action, growing out of those 
partnership dealings, to the defendant, Charles Mat- 
thews, on which the latter had recovered a judgment 
of $100,000 set aside, and to have said judgment 
treated as partnership property, and collected and 
divided up. The basis of plaintiff’s claim was a certain 
agreement in writing, whereby, in consideration that 
the plaintiff relinquished his interest in a firm of Wright 
& Losee, and discontinued a certain action against 
the defendant Mathews, the defendant Losee agreed 
to give unto the plaintiff one-half of all the profits 
that might arise out of the grain business, or business 
of any kind or nature, to be carried on thereafter, 
during 1865, by the said Losee. The plaintiff discon- 
tinued the suit, and the defendant Losee went on and 
transacted a large amount of grain business thereafter 
duriiug 1865, which would have produced a large profit 
had it not been for the alleged misconduct of one Coe, 
who converted a large amount of corn belonging to 
the business. A cause of action accrued against Coe 
for that conversion, and defendant Losee commenced 
a suit against Coe to recover damages. The defend- 
ant Mathews brought that suit as attorney for de- 
fendant Losee. After that suit was commenced, the 
defendant Losee, without the plaintiff’s consent or 
knowledge, made a transfer of that claim to Mathews, 
which, the plaintiff alleges, he took with full notice of 
plaintiffs interest therein. After such transfer, 
Mathews caused himself to be made sole plaintiff in 
the action against Coe, and recovered a judgment for 
$100,000, and denied the right of either the plaintiff or 
Losee therein. The plaintiff commenced this suit and 
set up the facts aforesaid, and asserted that the assign- 
ment to Mathews, though on its face nominally for 
$25,000, was really without any other consideration 
than the promise of a contingent fee in case of suc- 
cess, and that Mathews took with full notice of the 
plaintiff's equities and rights in the premises. The 
defendant Losee suffered judgment by default. On 
appeal, held, that the agreement did not make Alfred 
Losee a partner with Simeon Losee, as between them, 
so as to make Alfred responsible for the losses or debts 
of the partnership. It may be that he would be liable 
to creditors, but that is a different question from the 
one raised in this case. Alfred was to receive one-half 
of the net profits of all business that Simeon should 
engage in during the year. If there were no profits, 
he had nothing to receive, but he assumed no liability, 
as between him and Simeon, and Simeon could not re- 
quire him to pay any losses resulting from such busi- 
ness. The losses were only material to ascertain the 
net profits and nothing more. Judgment affirmed. 
Alfred Losee v. Mathews, impleaded with Simeon S. 
Losee. Opinion by Ingraham, P. J. 

2. Evidence: use of microscopic test.— Objection was 
taken to the use of the microscopic test. Held, that 





it was not well taken. It was but an enlargement to 
the eye of the edges of the paper on which it was 
written, and if, by such enlargement, a person 
skilled in the use of the microscope could ascertain 
that the two pieces of paper had been united together, 
such testimony was proper for the jury. It belonged 
to the jury to say what credit they would give to such 
testimony in opposition to positive evidence of the 
time of the execution of the agreement. Ib. 


Also see Brokers and Insolvency. 


CONVEYANCE. 


Real property.—In 1850 Marvin, the father of the 
plaintiff, had his head injured and fell into a mental 
decline. In the following January, he was taken to a 
hospital for the insane. While there he signed a deed 
with a blank space for the grantee’s name, which was 
afterward inserted. The deed having been recorded, 
the grantee paid the wife of the grantor $1,000. The 
plaintiff, the only son and heir of the grantor in said 
deed, was a child when the conveyance was made. 
Held, 1. The invalidity of the deed cannot be doubted. 
See Marvin v. Inglis, 39 How. Pr. 329, the evidence in 
which is substantially the same as in this case, and the 
two cases are in substantially the same plight. 2. The 
statutes of limitations had not barred the case. The 
97th section of the code is not applicable; but the second 
chapter of the code governs it. 3. The claim for de- 
duction on account of the value of Mrs. Marvin’s 
dower and of taxes and assessments paid since the exe- 
cution of the deed is equally unavailing. The deed be- 
ing void passed nothing. Mrs. Marvin could not con- 
vey the inchoate right of dower. She could only 
release it to some one having the legal estate in the 
land. The deed was absolutely void, and no principle 
appears upon which a court of equity could require re- 
imbursement for taxes and assessments paid in guod 
faith, any more than such re-imbursements could be 
decreed when a person had committed this mistake of 
paying taxes on property which did not belong to him. 
Judgment affirmed. Marvin v. Lewis. Opinion by 
Cardozo, J. 

DAMAGES. See Real Property 
DEFENSES. 

Pendency of action. — Appealfrom judgment against 
defendant. This action is brought upon promissory 
notes made by the defendant to the company, of which 
the plaintiffs are receivers, as premiums upon policies 
of insurance. An attachment issued in the action and 
the defendant appearing therein, set up as a defense 
that the receivers had not been properly appointed ; 
that when the notes were given the company was in- 
solvent; and that the defendant being a citizen of 
Massachusetts on the 14th day of August, 1866, another 
citizen of that State commenced against the company 
an action, in which he attached the claim against the 
defendant, and that the plaintiffs in this suit ap- 
peared as claimants in that suit, and the suit is pend- 
ing. Held, that ithas been decided in this department, 
that the receivers in this case were properly appointed. 
The company ceased to have a corporate existence af- 
ter the judgment of this court dissolving it which was 
rendered in February, 1866. The attachment process 
was commenced in Massachusetts in August following, 
and certainly can be no defense. 18 N. Y. 596; 3 
id. 421; 8 Pet. 286; 7 Paige, 299; cases cited. The 
courts of Massachusetts hold that foreign receivers 
have no right to intervene. 99 Mass. 267; 14 Allen, 353 
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cited. The pendency of the attachment suit then is 
no bar to thisaction. A judgment therein might lie. 
31 Barb. 364; 5 Duer, 330; 9 Johns. 94, cited. Judgment 
affirmed. Osgood and others, receivers, etc., v. Maguire. 
Opinion by Barnard, J. 


DOWER. See Conveyances. 


EVIDENCE. 


The plaintiff brought an action in the nature of re- 
plevin to recover certain furniture in defendant’s pos- 
session. The defendant reclaimed the property, giving 
the usual security. The defendant claimed to be the 
owner by purchase from one Sheridan who was in pos- 
session at the time of the sale. Payment was made by 
canceling an antecedent claim and some cash. The 
plaintiff proved that Sheridan was his lessee of the fur- 
niture. Sheridan was examined, on commission, in 
the empire of France, and his evidence was impeached 
by six witnesses. The defendant éxcepted to the judge 
stopping the re-cross-examination of plaintiff, also to 
the refusal to admit an affidavit of Sheridan made 
about the time of the sale by him of the furniture in 
controversy to defendant. Held, that the affidavit 
of Sheridan was clearly inadmissible. It was res inter 
alias acta. The judge was clearly right in stopping 
the further cross-examination of plaintiff. If it was 
error to stop it, it might have continued to the present 
time. Judgment affirmed. White v. McLean. Opin- 
ion by Barnard, J. 

Also, see Contracts. 


INSOLVENCY. 


1. Effect of discharge of insolvent on debts not stated 
in his petition.—In this case, the defendant, in con- 
sideration of goods sold and delivered to him by a firm 
of Viles & Monroe, agreed with them to pay the plain- 
tiffs’ firm the amount in question, being a debt due 
from Viles & Monroe to them. The plaintiff owns 
the claim. The defendant has been discharged under 
the insolvent laws of Massachusetts, but he neglected 
to set forth in his petition for discharge the debt in 
question. The omission is admitted to have been 
neither willful or fraudulent. On appeal from judg- 
ment in favor of plaintiff, held, that the discharge is 
good to bar a debt not mentioned by mistake, inaccu- 
racy or ignorance. 7 Barb. 576; 12 N. Y. 675, cited. 
The record in Massachusetts must be deemed conclu- 
sive. No question is made but that the insolvent com- 
mission acquired jurisdiction of the case, and they 
adjudged that the insolvent had assigned his estate for 
the benefit of his creditors, according to the provisions 
of the Massachusetts insolvent law, and had in all 
things conformed to the direction of such law, and 
fully discharged the insolvent from all his debts. 
The bare omission of a debt does not vitiate the dis- 
charge as to such omitted debt. The referee erred in 
holding the discharge void as to plaintiff. Judgment 
reversed. Hall v. Robbins. Opinion by Barnard, J. 

2. Promises to pay the debt of another.— A promise 
made by a defendant upon a valid consideration to 
pay a third person will sustain an acticn by the third 
person, in his own name, against the person making 
the promise. 20 N. Y. 268, cited. Ib. 


PARTNERSHIP. See Contracts. 


REAL PROPERTY. 


Measure of damages.— Plaintiff was the lessee of a 
certain lot of land in the rear of defendaut’s premises. 





Defendant, desiring to erect a building to cover the 
said land of plaintiff, asked plaintiff about the title, 
and plaintiff-did not inform him of his, plaintiff’s, in- 
terest in the land. Subsequently defendant did build; 
and after the building was well under way, plaintiff 
served a notice on defendant of his interest in said 
land, and this action was brought to recover possession 
of the land and for damages. During the trial the 
plaintiff ’s title expired, and the referee reported for 
the plaintiff damages at the rate of $250 per annum. 
Held, the defendants had taken possession of premises 
to which the plaintiff had the legal right. The wit- 
nesses prove that the value of the use and occupation 
of the property was $250 a year, and that sum was cor- 
rectly found by the referee as the measure of damages. 
Judgment affirmed. Woodhull v. Rosenthal et al. 
Opinion by Cardozo, J. 


Also, see Conveyances. 
REFERENCE. See Statutes of Limitation. 


STATUTES OF LIMITATION. 


Appeal from judgment in favor of plaintiffs. In 
1860, the defendant was the vice-president of the Long 
Dock Company; one Seymour was a contractor with 
them for building a tunnel under Bergen Hill; Sey- 
mour’s contract provided that he should be paid 
partly in the bonds of the company by the defendant, 
who was acting president, upon Seymour’s requisitions 
upon the company. The company was trying to nego- 
tiate a large amount of its bonds for nearly par, and 
for the purpose of keeping them out of the market 
pending the negotiation, the defendant promised Sey- 
mour to loan him of his individual funds eighty per 
cent on Seymour’s bonds until they reached par, if he 
would not place them in the market. The defendant 
made these loans, and received as a pledge four bonds. 
The amount of these loans were charged by defendant 
in his monthly accounts with the company as advances 
made to Seymour, and were so allowed and paid to the 
defendant by the company. When the defendant was 
detected in this by the plaintiff’s assignor, he excused 
the matter as a mistake and agreed to return the bonds 
to Seymour, which he refused to do upon demand be- 
ing made of him for them, and the plaintiff’s assignor 
sued as for a conversion of the bonds. The questions 
presented on the appeal are: 1. Were the loans in 
question to Seymour by Berdell, individually, or by 
the Long Dock Company? 2. Were the loans ever paid? 
3. Is not the action barred by the statute of limita- 
tions? Held, that as to the first two points the evi- 
dence before the referee being conflicting, his decision 
is final. The action is not barred by the statute of 
limitations. The statute commenced running when 
the demand was made and when defendant refused to 
return the bonds. This occurred in June, 1861. This 
action was brought in April, 1867. Judgment affirmed. 
Roberts v. Berdell. Opinion by Barnard, J. 


— <9 


A candidate for admission to the bar was asked, 
“What islaw?’’ His reply was: “It is the legal opin- 
ion of lawyers.”’ 

Another candidate was asked, ‘‘ how would you serve 
a@ summons upon an absent defendant ?’’ ‘‘I should in- 
close it in an envelope,” was the ready response, “ and 
drop it into the post-office, with the gentleman’s 
address upon it.” 





EE 
ter of the plaintiffs, and that the declaration was not 
demurrable. Per Lush, J.—It is not libelous to pub- 
lish of any one that the title given by him to an article 
produced by him, is silly, slangy and vulgar; and, 
therefore, the declaration disclosed no cause of action. 
Jenner and another v. A. Beckett, Q. B., 25 L. T. R. 464. 


DIGEST OF RECENT ENGLISH DECISIONS. 


ADMIRALTY LAW. 

Priority of lien: master : ’s agent: shipbuilder: 
wages: disbursements: repairs: mercantile accownt.— 
The master of a ship has a maritime lien on her for his 
wages and disbursements, and his claim takes priority 
over all other claims save claims for saivage and dam- 
age by collision. 

A ship’s agent was appointed by the master on his 
arrival at B. He had no previous knowledge of either 
’ master or owner, but made no inquiries as to how he 
was to be repaid his advances for necessaries. He 
allowed the vessel to be placed in the hands of a ship- 
wright to be repaired, and, when her value was by this 
means increased, caused her to be arrested. Held, that 
he was not entitled to be paid his claim in priority to 
the shipwright. 

Where there are several claimants against the pro- 
ceeds of a vessel in the registry, and she has been sold 
at the suit of one, the costs of such sale will be paid 
before all claims, as such sale was for the benefit of all. 
The Panthea, Adm., 25 L. T. R. 389. 


See Salwage. 
BROKER. 

Goods to be of fair quality in opinion of the selling 
broker: broker protected against action for want of skill 
in forming opixion.—Plaintiff employed defendant as a 
broker to sell some raisins on the terms of a sale note, 
as follows : “Sold by order and on account of P. (the 
plaintiff), to arrive to my principals, H. and Son, 500 
tons of black Smyrna raisins, 1869 growth, fair average 
quality in the opinion of the selling broker. Signed, J. 
R.” (the defendant). When the raisins arrived, H. and 
Son objected to their quality, and defendant accord- 
ingly went and examined them, and declared that they 
were not of the quality mentioned in the sale note. 
H. and Son accordingly refused to accept them. Plain- 
tiff thereupon brought this action, charging the defend- 
ant with want of skill in forming his opinion upon 
the raisins, whereby H. and Son refused to accept them, 
and plaintiff lost the benefit of the sale. 

Held, that the defendant was in the position of a 
quasi arbitrator between the parties, and that the 
action was not maintainable. Pappa v. Rose, C. P., 25 
L. R. 466. 

DOMICILE. 

Domicile of birth: abandonment of. — A Frenchman 
who had taken up his residence in England in 1833, and 
continued to reside there until his death in 1868, was 
held to have acquired an English domicile, although in 
1861 he refused to become a naturalized British sub- 
ject, as he was unwilling to lose his status as a French 
citizen. Brunel v. Brunel, Chan., 25 L. R. 378. 


LIBEL. 


Functions of cowt and jury: criticism on title given 
to an article of manufacture.—Defendant having pub- 
lished in a comic and satiric journal concerning an 
article of the plaintiffs’ manufacture, that the title of it 
was ‘‘ very silly, very slangy and very vulgar,” and that 
it ‘has been forced upon the notice of the public ad 
nauseam,’’ on demurrer to a declaration charging this 
publication as a libel on the plaintiffs in their business 
and in the manufacturing and selling of the said article, 
held (per Mellor and Hannen, JJ.), that it was for a 
jury, and not for the court, to determine whether the 
publication amounted to an imputation on the charac- 
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PRINCIPAL AND AGENT. 


Contract between brokers: over payment by mistake: 
credit to principal: liability of selling brokcr.— One 
Liverpool cotton broker bought cotton of another, 
each in his own name; in consequence of a mistake by 
a clerk of the selling broker, the buying broker paid 
over too much money. The selling broker gave credit 
to his undisclosed principal for the sum he received, 
the principal being largely in his debt. Held, that the 
buying broker was entitled to recover back from the 
selling broker the sum so overpaid to him, the case not 
falling within the rule by which an agent is relieved 
from responsibility where he has, bona fide, paid over 
moneys received by him on account of his principals. 
Newhall v. Tonulson, C. P., 25 L. T. R. 382. 


SALVAGE. 


Passenger’s baggage: salvor’s lien: rival salvors: 
right to begin: life salvage froma foreign ship: juris- 
diction.—A salvor’s lien does not extend to personal 
baggage and effects (wearing apparel and other goods 
ejusdem generis) belonging to passengers on board the 
vessel, to which the services have been rendered, and 
the court of admiralty will order such effects to be re- 
leased. 

Where suits of rival salvors come on for hearing at 
the same time, the right to begin must depend upon 
the circumstances of each case. 

The F. schooner, having taken on board part of the 
passengers and crew of a foreign vessel which was on 
fire, afterward transferred them to the S. steamer, in 
order that they might get ashore more quickly. The 
whole transaction took place outside British waters. 
Held, that the services of the two vessels were not so 
continuous that they could be considered as one, and 
that therefore the F. was not entitled to life salvage 
from a foreign vessel as for services rendered either 
wholly or in part in British waters under the admi- 
ralty court. Act 1861,§9. The Willem III, Adm., 2 
L. T. R. 386. 

OOO 


COURT OF APPEALS. 


A list of the one hundred causes on the calen- 
dar of the court of appeals, for the January term, 
1872. The court will resume the hearing of arguments 
on Tuesday, January 16, 1872, at the Capitol, in the 
city of Albany: 

1. Smith v. People, etc. 

14. Smith v. People, etc. 

2. Brown v. Brown. 

3. Wade v. Foster. 

4. Wade v. Wheeler. 

5. Altna Insurance Co. v. Wheeler. 

6. Gray v. Gray. 

7. Anderson v. Dillage. 

8. Tweedy v. Griffith. 

9. Fitzhugh v. Sackett. 

10. Curtis v. Fox. 

ll. Eaton v. Alger. 

12. Miner v. Beekman. 

13. West v. Crary. 
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14. Hendrickson v. Kelly. 

15. Belden v. Meeker. 

16. Scofield v. Hernandez. 

17. Hamilton v. Smith. 

18. Knox v. Jones. 

18% Brickner v. N. Y. Central R. R. Co. 

19. Andrews v. Gillespie. 

19% Jones v. Sheldon. 

20. The National Bank of Fishkill v. Spaghts. 

21. Tracy v. Kuntz. 

22. Ward v. Kelsey. 

28. In re Cassidy v. City of Brooklyn. 

28%. Madden v. The N. Y. C. & H. R. R. Co. 

24. Rainey v. Laing. 

2434. Mather v. Mather. 

2. Hackett v. Belden. 

26. Thi v. 42d St. & Grand St. R. R. Co. 

27. Rogers v. Smith. 

28. Goodwin v. Sharkey. 

29. Hamilton v. Clinton. 

293. Poillon v. The Mayor of New York. 

Gonzales v. The N. Y. & H. R. R. Co. 

Merrick v. Butler. 

Barnes v. Underwood. 

Ingraham v. Disborough. 

Austen v. Munroe. 

Peters v. Delaplaine. 

Davis v. N. Y.C. & H. R. R. Co. 
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CUMULATIVE LEGACIES. 

The legal inference in favor of cumulation, where 
legacies are given to the same person by separate testa- 
mentary instruments, must often defeat the intention 
of testators. In cases of this kind there is always a 
degrée of doubt and difficulty, greater or less; and it 
depends entirely upon the judge before whom the 
case comes to say what he conceives the intention of 
the testator to have been. Mackenzie v. Mackenzie, 
2 Russ. 262. For this purpose you may prove the cir- 
cumstances of the case so far as to enable the court to 
place itself in the situation of the testator in making 
his will; but you are not at liberty to prove either his 
motives or intentions. Martin v. Drinkwater, 2 Beav. 
215. It was settled long ago by Hurst v. Beach, 5 
Madd. 351, that, upon the question whether a legacy 
be substitutional or cumulative, extrinsic evidence of 
intention is inadmissible against the express effect of 
the instrument itself, contrary to the practice of the 
civil law, which, according to the opinion of the 
learned civilians cited in Hurst v. Beach, admits evi- 
dence of every kind, including that furnished by the 
instructions and declarations of the testator, to assist 
the court in determining the controverted fact. Thus 
in the very recent case of Wilson v. O’Leary, 20 W. R. 
28, where the reception of an affidavit by the solicitor 
of the testator was in question, Vice-Chancellor Ba- 
con said, that so far as it went to prove the circum- 
stances of the testator at the time when he made the 
codicil, and thereby to enable the court to place itself 
in the situation of the testator at that time, he 
thought it was admissible; but if it had been for the 
purpose of showing either his motives or intentions 
he should have disregarded and rejected it after hear- 
ing it read. 

As Lord Langdale said, in Robley v. Robley, 2 Beav. 
95, the presumption is, that gifts made by subsequent 
testamentary instruments are additional to those made 
by the former, and that the testator, when he made the 
latter, had not forgotten the former, and did not mean 
to make the last either in vain, or in substitution for 
the former; but these are only presumptions, and they 
may be strengthened or rebutted by any circumstances 
which, by just inference and presumption, may ena- 
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ble us to ascertain what the intention of the testator 
really was. But let us not forget what presumption 
really is. Presumption is an imference raised by 
courts of law or equity, independently of or against 
the words of an instrument. Lee v. Pain, 4 Ha. 201. 
It is not an inference in favor of a given construction 
of particular words, as is often supposed. In all cases 
where the question of cumulation or substitution 
arises, the controversy is occasioned by the omission 
of a few words; and where the second instrument, as 
is often the case, recites or refers to the gift in the 
first, the doubt is occasioned by the omission of a 
single word. The introduction of the word “ besides,” 
or, “instead of,’’ would at once make the whole cer- 
tain, and preclude the possibility of dispute. Guy v. 
Sharp, 1 My. & K. 589. But the number of cases in 
which the dispute has arisen shows how desirable it is 
that the rules of law upon this subject should be well 
settled. 

These rules were laid down in Hooley v. Hatton, 1 
Bro. C. C. 390, and in Hurst v. Beach, supra. It should 
here be observed that where the same specific thing is 
given twice, there is only one gift. This is obvious, for 
as Lord Hardwicke said in Duke of St. Albans v. Beau- 
clerck, 2 Atk. 636, with reference to a ruby ring be- 
queathed by the will, and again by the codicil, it could 
be but a repetition in the nature of the thing, there 
being no pretense that there were two ruby rings. 
With regard to legacies not of a specific character, 
Vice-Chancellor Leach laid the rule down in Hurst v. 
Beach, as follows: Where a testator leaves two testa- 
mentary instruments, and in both has given a legacy 
simpliciter to the same person, the court, considering 
that he who has twice given must prima facie have in- 
tended to give two gifts, awards to the legatee both 
legacies ; and it is indifferent whether the second leg- 
acy is of the same amount (Ridges v. Morrison, 1 Bro. 
C. C. 389) or less, or largerthan the first. But if in two 
such instruments the legacies are not given simpliciter, 
but the motive of the gift is expressed, and the same 
sum is given, this court considers these two coinci- 
dences as raising a presumption that the testator did 
not by the second instrument mean a second gift, but 
meant only a repetition of the former gift. 

We have hitherto spoken of bequests given simplici- 
ter. But if the bequests be distinguishable in any 
particular, either in the mode and time of vesting or 
payment, or otherwise, it is quite enough to negative 
the inference that the latter was to be substitutional. 
Thus where the legacy given by the will was the sum of 
£5,000 payable to the legatee at twenty-four, and the 
legacy given by the codicil was a like sum of £5,000, 
also payable to the legatee at twenty-four; Lord Eldon 
held that he was not at liberty, according to the prac- 
tice of the court, to declare the one to be a substitution 
for the other, on the ground that the codicil, unlike 
the will, contained no power of maintenance, and that 
the second legacy was not, like the first, expressly 
directed to carry interest from the testator’s death. 
Mack ie v. Mackenzie, supra. In another branch of 
the case, Lord Eldon considered that though the two 
bequests were equal in amount, yet the one being 
vested and the other contingent, displaced the infer- 
ence of substitution. On the other hand, in Campbell 
v. Lord Radnor, 1 Bro. C. C. 271, where there were 
several codicils, some of which were bare repetitions of 
others, the court decided thet they were substitutional, 
and in Hemming v. Gurrey, 2 8. & S. 311, the court 
came to the same conclusion from comparing the form 








THE ALBANY LAW JOURNAL. 


and expressions of the two instruments, from the gen 
eral similarity of the annuities and legacies, and from 
the particular gifts of the estate thereby given. 

It was said arguendo in Mackenzie v. Mackexzie that 
aruleis different in the case of a will in a single codi- 
cil, and in the case of several codicils; for that in the 
case of one codicil and a will the testator can hardly 
make a mistake; but in making subsequent codicils the 
testator frequently refers only to his will, and the pre- 
ceding codicils made by him may not be to his contem- 
plation. But this seems too refined a ground of dis- 
tinction. Creswell v. Creswell, 16 W. R. 699. In Tuckey 
v. Henderson, 11 W. R. 1013 there were two wills, both 
of wich were admitted to probate. Each gave a legacy 
differing in amount, to the same person; and the mas- 
ter of the rolls said: ‘‘ This differs from the case of a 
codicil. A codicil is professedly an addition to a will; 
but this is professedly a substitution for it.’’ The tes- 
tatrix had, moreover, in the last-mentioned case des- 
cribed her second will as her last will. This led to the 
inference of substitution. 

We need not here advert to the rule of equity known 
as the presumption against double portions. Pym v. 
Lockyer, 5 My. & Cr. 29. In the case of legacies to 
strangers there is no principle upon which the court 
should incline against cumulative legacies. Suisse v. 
Lord Lowther, 2 Ha. 424. There is no measure in these 
cases which can be applied to the intended bounty, and 
therefore no ground for presuming that the testator 
did not mean each gift to have a distinct operation. 
Lee v. Pain, supra. This is especially so as regards leg- 
acies to servants, the leading case on which is Suisse v. 
Lord Lowther, supra. In Wilson vy. O’ Leary, supra, the 
testator by his first codicil gave a year’s wages to every 
one of his servants, and by his second codicil gave a 
year’s wages “liberally interpreted’’ to every one of 
his servants, free of legacy duty. It was argued that, 
as Lord Hardwicke thought in Duke of St. Albans v. 
Beauclerck, supra, it could not have been the intention 
of the testator to give two years’ wages to every one of 
his servants, and that the gift must therefore be 
regarded as substitutional. But we are not at liberty 
to seek for, and be guided by, motives where the words 
are express; and following Suisse v.Lord Lowther, the 
vice-chancellor held that the bequest of wages was 
cumulative. Lord Hardwicke’s decision, as reported 
in Duke of St. Albans v. Beauclerck, swpra, has often 
been questioned, and, in fact, the court has more than 
once declined to follow it. The later codicil was there 
held to be substitutional, following the rule of the 
civil law, that where two legacies are given under the 
same will one of them is void, the will and codicil 
being regarded, under the particular circumstances, 
as equivalent to one testamentary instrument. The 
case must now be regarded as overruled.— Solicitors’ 
Journal, 

Sir John Leach used to gallop through his cases. He 
was so fast that a stage coach was named after him, 
“The Vice-Chancellor.” Per contra, we know ajudge 
that is so slow that a “‘drag’’ might be named after 
him. And still another ( while we are in the cart line) 
who might not inappropriately be styled ‘‘a little sul- 
ky.” Sir John, it has been said, almost as soon asa 
case was opened, decided against a plaintiff or defend- 
ant, and never thoroughly heard it through. It was 
wondered what he would find to do after he had cleared 
his list off. ‘‘Do, why he will hear the other side,” 
was the acute answer. 
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NOTES AND QUERIES. 
December 22, 1871. 





Editor of the Law Journal: 

Can you inform me, per the JOURNAL, whether the 
decision in the case of Baxter v. Putney, reported in 
37 How. Pr. 140, and commented upon in ALBANY 
Law JOURNAL, vol, 2, 263, has been reversed or con- 
firmed. Yours, etc., 

A SUBSCRIBER. 


By the amended rules of the court of appeals, 
regulating admission to the bar of this State, adopted 
June 14, 1871, it is, among other things, provided 
that “‘ Graduates of the University of the City of 
New York, who shall have commenced their course 
of study in the law department of that University at 
any time prior to May 1, 1872,”’ etc. 

Now, on behalf of several students of the law, I 
would ask the following, to wit: Is this provision 
deemed applicable to all who enter the law school pre- 
vious to May 1, 1872, or only to such students as 
shall have previously been graduated from the collegi- 
ate department of said University? 

By responding in your next issue to the above you 
will greatly oblige many, and, among them, 

Your Constant READER. 


BOOK NOTICES. 


The Railroad Laws of the State of New York, com- 
rising an analytical arrangement of the entire 
itatute Laws of the State with notes of Judicial 

Decisions, to which are added a table of Railroad 
Charters and local enactments and an appendix of 
Forms, By R. Bach McMaster, New York: Baker, 
Voorhis & Co. 

Ihe statutes relating to railroads have become num- 
erous and complex. Much of our commerce is trans- 
acted by and much of our travel over them. Litiga- 
tions which turn upon the statutes are of daily occur- 
rence in the practice of every lawyer. The present 
work is opportune and very useful. In addition to all 
the general statutes the author claims to give, in alpha- 
betical order, the titles of all of a special or local char- 
acter. This feature of the work adds very materially 
to its value. The annotations are quite full and valua- 
ble. The statutes are admirably arranged and a full 
index given. For so good a work and one which seems 
to have been so carefully prepared, we regret to see 
that some of the forms under the act of 1869, as 
amended, authorizing municipal corporations to aid in 
the construction of railroads, are not more carefully 
prepared. This is one of the most important of the 
statutes, for upon a substantial and literal compliance 
with all its requisites may depend the validity of secu- 
rities amounting to millions. In the forms given by 
the author, the petition does not show that tax payers, 
taxed for dogs, or highway taxes, are not included. 
This might impair its validity, for if there were five 
hundred such they might make a majority of the tax 
payers and, yet, not a majority of those the statute re- 
quires. The form of what the statute calls a “ judg- 
ment,” and which is required to be annexed to the 
“judgment roll’’ the author calls an “‘order.”” As 
“names are not material no harm will be done by this 
unless it should lead the practitioner into carelessly 
neglecting to annex it to, and to complete a judgment 
roll, nor does the order show those taxed for dogs or 
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eae ons 
highway tax, are not counted. The statute says the 


county judge shall “‘appoint and commission”’ three 
persons as commissioners and seems to contemplate a 
separate commission or written authority to them. No 
form for this is given by the author. There may be 
and probably is other errors in the forms given. We 
mention these imperfections, because in statutory 
proceedings forms ought to follow, as far as possible, 
the exact language of the statute, and because a work 
in the main so carefully prepared might be too im- 
plicitly followed without examination of the statute 
itself. 


The Pine 8 States Jurist, a 
gt Be = Schouler, Ww 
orriso 


ww Magazine 
mn, W. H. & 


The United States Palin which was commenced as a 
monthly about a year ago, has been transformed intoa 
quarterly, and the number before us is the first issue 
in its new form. Mr. Schouler is an able writer and 
a thorough lawyer, and in his vocation as editor, these 
qualities combined with tact and good judgment have 
succeeded in making the Jurist one of the very best of 
professional journals. The contents of the present 
number are, 1. A sensible and suggestive article of 
“Judicial Reform’ by Mr. Justice Miller, which we 
shall notice more fully in another column. 2. “ Quar- 
terly Table of Criticised Cases with Editorial Notes.” 
3. “ Annual Digest of Federal Decisions Aba-Jur.’’ 
4. “ Quarterly Digest of English Decisions.”’ 5. ‘‘ Book 
Notices.”’ 6. ‘“‘U. 8. Supreme Court Calendar.’ 7. “ Le- 
gal Intelligence.”” The Jurist is thorough, practical 
and useful, and we wish it the success it so richly mer- 
its. 

Among the book notices we find the following flatter- 
ing notice of the Albany Law Journal, and for which 
we return thanks: 

In all the qualities that go to make up a successful 
periodical— for abundance in its legal material, fresh- 
ness and vigor in its editorials, good judgment in its 
selected matter, skill in gathering up all the latest 
items of legal intelligence which are floating about the 
country, tact and good taste generally, and that gener- 
ous and liberal treatment of its rivals which softens con- 
tention and promotes friendship — THE ALBANY Law 
JOURNAL stands the very first among our exchanges. 
Its editor, Mr. Isaac Grant Thompson, has already 
placed this weekly in the first rank of our law period- 
icals, though its publication commenced scarcely two 
years ago. If our neighbor’s trumpet only had a less 
uncertain sound, when scoundrelism of the “Erie” 
and “Tweed” pattern is under discussion, the Law 
JOURNAL would wield a still greater influence in the 
profession. We must be pardoned for a suggestion 
which is made in friendship, and with no disposition to 
cavil. We are, of course, nothing if not criti 
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BOOKS RECEIVED. 
We have received the following books which will be 
noticed next week : 
Bliss on Life Insurance; 53 Illinois Reports; Dillon’s 
Circuit Court Reports, Vol.1; Civil Code of Californis. 


——+#e—_ 


A lady witness said in a St. Louis court, ‘Give me 
the least grain of truth for a basis, and I can ruin the 
character of any woman in the wo’ 





A SCIRE FACIAS. 

Chief Justice Gilpin, of Delaware, is as keen a wit as 
he is an able judge, and often gets off some very good 
things. At the last sittings’ at New-Castle the chief, 
owing to the labors of a long and laborious term, was a 
little fatigued, and occasionally sought a few minutes 
relaxation in the cushioned chairs in the ante-room, 
leaving one of his associates to preside at the trial in 


progress. 

On one of these occasions he drew from the deep 
recesses of his overcoat pocket a small package, nicely 
done up in paper, which, being unfolded, discovered a 
very prety flask, with the mouth corked, and over the 
cork a bit of chamois skin daintily tied. Holding it 
up to the light, it seemed to contain a rosy, sparkling 
liquor of some kind. ‘‘ What is that?’ cried a mem- 
ber of the bar, in a well-feigned serious tone. ‘“ That,’’ 
said the judge, with a merry twinkle in his eye, “is a 
scire facias to revive the judgment,” at the same time 
pouring out and quaffing some of the liquor, and then 
returning to his seat on the bench. 


—— © @ o-—__ _— 


LEGAL NEWS. 


A deed one hundred and thirty years old was re- 
cently presented for record at the registry in Boston. 


Two negroes were admitted, on the 25th ult., to 
practice in the Kentucky courts. 


There are three hundred students (three of whom 
are women) engaged in the study of law at the Uni- 
versity of Wilmington, Del. 


Hon. Miller Chamberlain, of Chelsea, Mass., has been 
appointed chief justice of the Boston municipal court, 
in place of Judge Bacon, resigned. 

The Bar of Oswego county have passed a series of 
complimentary resolutions on the occasion of the re- 
tirement of Hon. Henry A. Foster from the supreme 
court bench. 


Hon. George P. Carr, judge of probate of St. John 
the Baptist parish, Miss., committed suicide on the 
29th ult., at Magnolia, in that State, while under a fit 
of temporary insanity. 

The report of the commissioner of internal rev- 
enue is published. The aggregate revenue receipts for 
the year 1871, exclusive of direct tax upon lands and the 
duty upon circulation in the deposits of National 
Banks, were $144,011,176. 


The Attorney-General of Ohio, in his annual report, 
recommends a thorough revision of the laws for the 
organization of incorporated companies, and suggests 
the propriety of making the examination of these cer- 
tificates the duty of some State officer, who shall be 
paid by fees. 

Mr. Trumbull, of Dlinois, introduced a bill in the 
United States senate on the 8th inst., to further regu- 
late the appellate jurisdiction of the supreme court, 
and to prevent delay therein, providing, among other 
things, that ordinary civil suits shall not be appealed 
to the supreme court unless the matter in dispute 
exceeds the value of $5,000, but allowing appeals in 
criminal causes in whicha sentence of death or other 
infamous punishment has been rendered by a cir- 
cuit court. The bill was referred to the judiciary 
committee. 
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The annual report of Solicitor Banfield, of the trea- 
sury, presents a highly creditable record of the opera- 
tions of that department during the last fiscal year. In 
the twelve months ending June 30, 1871, government 
settled in the courts 2,804 cases, on which $1,188,459 
was recovered, while the actual collections in that 
time were $1,298,929, or nearly three times the amount 
for the preceding year. In disposing of old suits con- 
tinued from earlier times, the results are still more 
favorable — 849, with judgments to the amount of 
$908,058, and collections to the amount of $703,657, hav- 
ing been finally cleared from the dockets, against 206 
suits, with judgments of $199,004 and collections of 
$245,180 in the previous fiscal year. The government 
instituted last year 2,116 suits, for a total of $12,604,601, 
and has gained of these 493, with collections amount- 
ing to $566,271; lost 387, remitted the penalties on 9; 
leaving 1,203 still pending. Ninety-four suits, for 
$3,606,661, were entered on the accounts of defaulting 
public officers, not including those of the post-office 
department. The heaviest business was done in suits 
for the violation of the customs, revenue and naviga- 
tion laws, 518 actions for the recovery of $7,452,209 
having been instituted. 


Chief Justice Parsons was given to interrupting 
counsel, saying, e. g., ‘‘Supposing you take this view 
of it, Brother Dexter,’’ and himself then proceeding 
with an argument. Mr. Dexter, becoming one day 
very angry at these interruptions, took a small volume 
from his pocket and said : 

“*May it please your Honor, I will read, with your 
permission, a few passages from the book I hold in my 
hand.” 

“What book is it?” asked the chief justice taking 
a pen to make a note of it. 

““My Lord Bacon’s Essays,” replied Mr. Dexter; 
and I will read from the fifty-sixth Essay on Judica- 
ture. 

“ Judges ought to remember that their office is jus 
dicere and not jus dare —to interpret law, not to make 
it.”’ 

Reading several sentences of similar tenor, Mr. Dex- 
ter closed the book, replaced it in his pocket, and con- 
tinued his argument without further interruption. 


Sir Giles Rooke presided at the trial of a young woman 
charged with stealing a saw, valued at ten pence, from 
an old junk shop. The evidence was clear against her. 
It appeared, however, that the offense was committed 
under the pressure of extreme want. The jury felt 
the mitigating circumstance and were in hesitation 
about finding her guilty. At length, however, they 
could not but agree, and the foreman, with marked 
agitation, pronounced the fatal word, ‘“‘ Guilty.” 

Upon this Sir Giles addressed them as follows: ‘‘Gen- 
tlemen, your verdict isa very proper one; indeed, you 
could, under the circumstances of the case, have given 
no other. I perceive the reluctance with which you 
have given it. The court, sympathizing with you in 
the unhappy condition of the prisoner, will inflict the 
lightest punishment which the law will allow. The 
sentence is, that the prisoner be fined one shilling, 
and be discharged; and if she has not one in her pos- 
session I will give her one for the purpose.”’ 

The audience, jury and counsel, showed how deeply 
they were moved by the language of the venerable 
judge. 
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WENDELL PHILLIPS ON LEGAL ABUSES. 


We took occasion, last week, to refer to Mr. Phil- 
lips’ wholesale denunciation of the profession, in the 
matter of the cross-examination of witnesses. We 
charged him with exaggeration. When he attacks 
the bench itself, he is no less sweeping in his accusa- 
tions, or unsparing in his language. He alludes to 
the popular impression that our judges are free from 
passion, and look impartially at the cases brought be- 
fore them. This he pronounces lamentably untrue, 
though it may be a compliment due some of the 
courts of continental Europe or England especially. 
He would not class Massachusetts courts as low as 
“the late James T. Brady placed the judges of New 
York, when rather than bring his cases before certain 
judges, in order to advance the interests of his clients, 
he would turn them over to counsel who were favor- 
ites of those judges.” 

The old commonwealth is, in his eyes, better favored 
in her judges, but Mr. Phillips has discovered in the 
State, and especially in Boston, “an aristocratic lean- 
ing to favoritism which would disgrace any bar in 
Christendom.” 

He then continues with this extraordinary state- 
ment: “I have known a worthy member of the Suf- 
folk bar, not standing high in social life, who was 
obliged to rebuke a chief justice of the commonwealth 
to his face because he could never get a proper hear- 
ing, when brought into competition with the more 
fashionable and popular members of the bar; and 
that same chief justice, meeting him on the pavement 
afterward, acknowledged that he deserved the rebuke.” 

Now, we have no means of testing the truth of this 
assertion as it stands. That Mr. Phillips was cogni- 
zant of “something like” what he has so boldly pub- 
lished, we are not ready to deny. We are equally 
unprepared to believe that his zeal to press into ser- 
vice a telling illustration has not led him into magni- 
fying a trifling mole-hill into a mountain, very large, 
and very dark and gloomy. However, if to some 
degree true, it is something of which the chief justice, 
according to Mr. Phillips’ own showing, was heartily 
ashamed; and which we may be pretty sure was not 
likely to be repeated either by himself or his fellow 
occupants of the bench. 

We heard a chief justice once as a case was coming 
on, in which it appeared that the matter in contro- 
versy was an extra charge of twenty cents cartage of 
goods, exclaim, rather tartly, “ What, come to this 
court for twenty cents?” He had been, however, a 
little annoyed by cases that were not ready, and other 
circumstances, and, as soon as he saw it was a “test 
case,” his manner became pleasant enough, and he 
looked very sorry that he had so far forgotten him- 





self as to make the hurried remark. Still, as the 


plaintiff’s counsel was a young man, we were mor- 
tified to hear these hasty words (which could be, in 
fact were, construed as a rebuke) fall from the lips of 
a chief justice. And yet we could not let our feel- 
ings so far control our judgment as to arraign the 
bench or any member of it for partiality to older 
members of the bar or to those who had richer clients, 
or more important cases. In the very nature of 
things, an older counsel, both from his experience and 
the respect everywhere paid to age, frequently has a 
certain advantage (and it is easier to recognize than 
to describe it), in fixing and retaining the attention 
of the court, over a young, and perhaps awkward, 
speaker. It is the advantage simply which the man 
of mature or advanced years enjoys everywhere, in 
social conversation as well as in the court-house. An 
exceedingly impcrtant case, too, may secure a stricter 
attention, seemingly, than one where little is involved; 
but we doubt if it is that the latter is neglected, so 
much as that the action upon which turns the disposal 
of an immense amount of property is handled with 
a care almost fastidious. A counsel will really try a 
fifty dollar case as well as if not better than one in- 
volving thousands of dollars; but he is conscious of 
taking greater pains with the latter, not altogether, 
either, it seems to us, because his fee is larger. These 
are circumstances which forbid our accusing judges 
of partiality, or advocates of neglect, 

Mr. Phillips proceeds to attack the “Suffolk law 
club,” “made up,” he says, “of the fashion and 
wealth of the bar.” It stamps a man with a “sort of 
social seal,” to belong to it. “ And every critic of 
the court knows that the judge, when he takes his 
seat in the morning after a night of banqueting with 
the club, to listen to a motion, allows a close approach 
and personal entreaty to the companion of the last 
evening, while he leaves the other lawyer at a proper 
distance to speak aloud and urge his claim like acom- 
mon claimant. I have seen this again and again’ and 
a greater evil of it is that the jury take their cue 
more or less from the conduct of the judge. I assert, 
from an experience which gives me the right to do so, 
and without fear of contradiction, that, in this whole- 
sale regard for the State and this loss of fastidious re- 
spect for the individual in every single stage of our 
courts, the atmosphere is poisoned, from the client that 
enters to the judge that decrees the final sentence.” 

As Mr. Phillips has no fear of contradiction, we will 
take it upon ourselves to contradict him. The judges 
of Massachusetts, we venture to say, are very much like 
the judges of other northern States, all of whom, as a 
rule, are honorable, fair-minded, conscientious men. 
To say that these men allow ¢‘ personal entreaty,” in 
matters where two opposing parties with equal rights 
are concerned, is a charge which needs a more tem- 
perate accuser than Mr. P., before the country will 
believe it. Even he, himself, feels how unlikely it is 
that his hearers will take him at the full meaning of 
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his words ; for close upon this terrific cannonade, he 
lets off a pop-gun after this style : 

“Tt won't alarm you in the least; it will hardly in- 
terest you the least. I am aware that you will 
view it as the utmost trifle, but it is trifles that make 
perfection.” 

When Mr. Phillips had been at the bar a short time 
(for he did not long stick to the practice of his pro- 
fession), he was applied to by an Irish client to bring 
a suit for the usual fancied injury —an assault. At 
the trial in the police court (or whatever it was called 
in those days), an able lawyer, we think it was Mr. 
Parker, appeared, and set up more than a dozen rea- 
sons why his brother Phillips should not prevail. 
After Mr. Phillips had finished his argument, the court 
dismissed the case. The Irishman and his counsel 
walked out of court, and crossed the street to Mr. 
Phillips’ office, neither uttering a word. When they 
fairly got into the office, Mr. P. expected (and he tells 
the story, we believe, himself) that his client would 
find plenty of fault at the result. On the contrary, he 
was delighted. He handed his lawyer a handsome 
fee, and with a face full of expression exclaimed, 
“Well, Misther Fillups, ye’ve dun well. We've lost 
our case, to be shure, but didn’t we giv’ that feller a 
damn bastin!” Mr, Phillips has been in the “ bastin” 
business ever since. 


—— > o —-— 


THE DEFENSE OF NICHOLS & CO. 


The Albany Argus has come forward to the defense 
of ex-comptroller Nichols and his associates in the 
new reports publishing contract. It is sensitive, as it 
ought to be, for the reputation of its friends, and it 
expresses itself in terms that do more credit to its 
feeling than to its judgment. Had the writer of the 
article taken time to consult his understanding, we 
presume he would have discovered that it would be a 
charity to Mr. Nichols and his co-adjutors to let the 
matter drop; that their action could only pass with- 
out censure when it passed without notice; but he 
probably thought that this would be a breach of 
friendship, and that fidelity required that, at least, his 
lance should be couched in their behalf. 

The Argus is surprised that, “amidst the general 
approval expressed by all parties of the upright and 
conscientious official conduct of this gentleman 
(Nichols) upon his retirement from the office of comp- 
troller, one discordant note is raised from an unex- 
pected quarter.” We have no doubt of it. We have 
no doubt that the Argus was quite as much surprised 
to learn that Mr. Nichols had been weak enough to 
lose his official career by an act which bore upon its 
‘ace the unmistakable evjdences of an absence of all 
“upright and conscientious official conduct.” Hamlet 
had certain notions about being “honest as this world 
goes,” and we have no present intentions of denying 
that even Mr. Nichols was, in the main, “ upright and 
conscientious ” as the world goes. What we did say, 
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and now repeat, was, that we regretted that he had 
been weak enough to close a reasonably creditable 
career by an act so discreditable. 

The Argus proceeds to say that the article published 
in oar issue of December 23 “was full of insinuations 
of improper motives, and abounding in false state- 
ments.” We must have been unfortunate in our 
choice of wordsjf these were only “insinuations of 
improper motives.” Our intention was to charge 
“improper motives” as distinctly as our knowledge 
of the English languge would enable us todo. If we 
failed, it was our misfortune. We did not intend, 
however, to make any “false statements.” Let us see 
if our statements were false. The only “false state- 
ments” that the Argus points out or hints at are the 
following: “It is false, as alleged in the article, that 
the contracting board met in secret session. It is 
grossly talse that the comptroller, or any other State 
officer, knew, or had any reason to know or believe, 
that any responsible firm would take and carry out a 
contract to publish the volumes at one-half the price 
fixed in the new contract, or at one dollar a volume.” 
“Tt is also wholly false, that the contract was first 
agreed upon in December last, or with any view of 
forestalling the action of the incoming State officers.”’ 
We will notice these charges of false statements 
sertatim. 

1. That the contracting board met in secret session. 
To refute this the Argus says that “it (the proposed 
contract) was in no way secret, but was fully talked 
over with leading members of the profession.” There 
were not probably two leading members of the pro- 
fession, outside of the little coterie of Bank’s especial 
friends, that ever heard of the new contract until we 
announced that it had been made. But this does not 
matter. The Argus does not deny that it was not 
kept a profound secret from the very persons who 
the law intended and the interests of the profession 
demanded should have notice that a new contract 
was about to be made—the publishers. Outside of 
the Banks’ firm, there was not a publisher in the State 
that had any suspicion or intimation of the matter. 
The object of the act of 1848 (ch. 224) is plain. It 
was to reduce to the public and the profession the 
cost of the court of appeals reports. The object and 
policy of the statute was to be achieved, only by 
exciting the competition of parties seeking the con- 
tract. This competition was to be excited by calling 
upon such parties by notice or advertisement for pro- 
posals, The contract, the statute provides, is to be 
made “with the person or persons who, in addition, 
etc., shall agree to publish and sell the said reports on 
terms most advantageous to the public;” and, again, 
before the said contract is entered into, the board are 
“to receive and consider all proposals for the publica- 
tions of said reports which may be made to them.” 

With these provisions in mind, what shall be said 
of the “upright and official conduct” of Mr. Nichols 
and the contracting board, viewed in the light of a 
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recent decision of the court of appeals. Atcheson v. 
Mallon, 43 N. Y. 147. The head note to the case, 
made by Mr. Hand, one of the contracting board, is 
as follows: ‘“ Where a contract for the performance 
of any public service or work is to be awarded to the 
bidder therefor offering terms most favorable to the 
public, any agreement between parties designing to 
make bids, tending, either directly or indirectly, to 
restrain or lessen rivalry and competition between 
them, is void as against public policy, even although 
it may not appear that such agreement did really pro- 
duce any result detrimental to the public interest.” 
If a simple agreement between private parties, tend- 
ing to lessen competition, is “void as against public 
policy,” what can be said of a proceeding by the 
public contracting board in a similar matter, which 
entirely and effectually cuts off competition ? 

2. Again, the Argus charges that “it is grossly false 
that the comptroller or any other State officer knew, 
or had any reason to know or believe, that any re- 
sponsible firm would take and carry out a contract to 
publish the volumes at one-half the price fixed in the 
new contract, or at one dollar a volume.” 

We repeat our former assertion that the comp- 
troller “knew perfectly well, when this new contract 
was made, that more than one equally honorable and 
responsible firm in this city would take the contract 
at a price less than half that given to Banks, and do 
the work better; and, what is more, fulfill the agree- 
ment faithfully ”"— and we know whereof we speak. 
The comptroller knew, and his associates knew, that, 
when the contract was let before, after the usual 
advertising for proposals, two-thirds of the bids from 
responsible parties were for less than one dollar per 
volume. He knew, and his associates knew, when 
the new contract was made, that, if the matter was 
advertised and proposals received, the bids would not 
vary materially now from those made then. It was 
because he and they knew it that he and they deter- 
mined to violate the law and the custom, and do a 
good thing for his and their political friend Banks. 
“One good turn,” it is said, “deserves another.” On 
that theory only did Banks deserve this contract from 
Nichols. 

The Argus proceeds : 

“On the contrary, the State officers knew that no 
volumes of the New York reports from Ist Comstock 
down had ever been published for that price, and fully 
believed that no contract could be made that would 
be fairly and squarely executed, to publish volumes 
which would actually cost over $2.00 a volume, for less 
than that amount. And, if the readiness of responsi- 
ble firms stated in the Law JOURNAL were a fact, it is 
remarkable, that for years, under the administration 
of all parties, and under the advertising system, no 
volume of New York reports has been published for less 
than $2.50 a volume.” 

It has been the uniform custom to insert in the 
contract a clause providing that the second party 
should pay “liquidated damages” to the amount of, 





or should “forfeit” $5,000 to the State in case of a 
breach of any part of the contract. Under the old 
contract with Banks, a penalty or forfeiture was pro- 
vided, for reasons that we are not possessed of, and can 
only guess at. Of course nothing could be recovered 
of Banks for a breach beyond actual damages. Had the 
$5,000 been then made liquidated damages instead of 
a penalty, even Mr. Banks would have kept his con- 
tract, unless he could induce the State officers to con- 
nive ata breach of it. Had the recent contracting 
board sought information in the usual way they 
would very soon have learned that a contract could 
be made at less than half the present price, hedged 
about, as we said before, by any provisions for its 
observance that they, as astute lawyers, could de- 
vise. Whether publishers could afford to publish a 
volume “costing $2.00” for half that price was, of 
course, none of the business of the board, so long as 
the publishers themselves agreed to it, and kept it. 

The last statement of the Argus in the above quo- 
tation that “no volume of the New York reports has 
been published for less than $2.50 a volume” is quite as 
correct as most of its other statements, The truth is 
that the volumes from 7th to 13th Smith, both inclu- 
sive, were published by William Gould, under a con- 
tract, at a price of one dollar and twenty-three cents, 
and one dollar and fifty-six cents according to the size 
of the volume, if under six hundred and fifty pages 
the former price, and if over, the latter. Mr. Gould 
fulfilled his contract, and sold the volumes at the prices 
named, So much for this one statement of the 
Argus. 

3. The Argus again says: “It is also wholly false 
that the contract was first agreed upon in December 
last, or with any view of forestalling the action of the 
incoming State officers.” We have nowhere said that 
the contract “was first agreed upon in December 
last,” or at any other time. But this is immaterial, as 
it matters not when it was “first agreed upon.” 
Whether we were correct in saying that it was made 
with a view of forestalling the action of the incoming 
officers, we leave to those who take the trouble to re- 
view the transaction to determine, 

We have extended this article much beyond our 
proposed limits, but will briefly notice one other 
matter advanced by the Argus, aud that is, the at- 
tempt to drag in the judges of the court of appeals, 
and especially the chief judge, as the main buttress of 
the action of Mr. Nichols and his board. One might 
reasonably suppose, from our contemporary’s state- 
ment, that Chief Judge Church was himself mainly 
responsible for the new contract. No one who knows 
the chief judge or respects his position will, of course, 
believe any such assertion or intimation. He certainly 
has too good a knowledge of the law, and of the 
dignity becoming his position, as well as too much in- 
tegrity, to advise, aid, or desire a proceeding which is 
alike a violation of law, of official integrity. 
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ON FUTURE ESTATES IN LANDS, 
BY MORTIMORE SANDFORD. 

It would be supposed that an inquiry into the doc- 
trine of remainders at the common law might, under 
the statutes of this State, be safely given up to the 
zeal of the antiquary, and his labors regarded with 
the same interest we give to the study of merely 
curious or quite forgotten lore. The differences be- 
tween that class of interests and our own system of 
future estates are so marked and numerous, that an 
ordinary mind would be disposed to ridicule an 
attempt to plant the former principles in our judi- 
cial soil. We are not, however, without some ten- 
dencies in this direction, and they arise, no doubt, 
from inveterate terms and phrases, and a strong pro- 
fessional fondness for the ancient learning of the law. 
Views of such a nature may, indeed, produce no posi- 
tive harm to the practitioner, but, when introduced 
into elementary works on real property, they tend to 
throw the mind of the student into the mazes of a 
learned labarynth, and effectually embarrass his prog- 
ress. It is not claimed to be a labor of ease for an 
-author to point out, with accuracy, the line separating 
the old and the new principles of property, inasmuch 
as there exist with the latter many doctrines of the 
former law. The changes which were introduced by 
the Revision consisted not so much in new rules as in 
the extension of the former principles; so that, while 
many of the former doctrines were lopped from the 
law, the nomenclature which was retained constantly 
reminds us of them. There are, nevertheless, broad 
and striking differences in the two systems, and 
though there should be some difficulty in stating 
with clearness what the law is, there may be none 
at all in stating what it isnot. Whatever may be the 
true theory of future estates under the statutes, it is 
certain they are not the same with remainders at the 
common law. 

This, however, seems to be denied by Judge Wil- 
lard in his work on real estate. “It was the policy 
of the Revised Statutes,” he says, “to apply to future 
estates generally the doctrine which at common law 
was applicable to remainders.” (P. 158.) The conse- 
quences of such a theory may be traced in some 
remarks which precede this statement. “In a case 
contemplated by the 11th section, it is presumed that 
the term ‘remainder’ has its common-law meaning, 
and that it is not valid as such remainder unless the 
precedent estate by which it is upheld is something 
more than a mere estate at will * * * Anestate 
at will is of too frail a nature to uphold a remainder. 
* * * A remainder upheld only by an estate at will 
would be void in its creation.” And, “though an 
estate may not be good as a remainder when the par- 
ticular estate is void or is defeated, it is believed that 
it may be good as a future estate within the meaning 
of the 10th section ;” as if particular estates and the 
doctrine of support were any part of our present 





system of property, or as if a limitation could be void 
or avoided by one section and be valid by another. 
Again, in commenting on the case of Wolfe v. Van 
Nostrand, 2 Coms. 436, which, although it arose under 
a will made in 1792, is brought forward as an illustra- 
tion of the present law, it is said, the court “adopted 
the inflexible rule of law that a future interest, capable 
of taking effect as a contingent remainder, shall never 
take effect as an executory devise.” The student 
whose reflections reach back into the reasons of the 
law, and who labors thence to build up in his mind a 
knowledge of its science, must struggle in the toils 
of such a theory. Besides, questions frequently arise 
in the practice of a conveyancer which refer them- 
selves to old rules for a right decision, or which are 
aided by reasons or by analogies drawn from those 
earlier fountains, non sine floribus ; and which, there- 
fore, have a practical value, and are even necessary to 
a right understanding of future estates under the 
statutes. 

The student will observe, upon a survey of the law 
in force prior to the Revised Statutes, that it was the 
decisions of courts upon limitations of future interests 
in wills, or by way of use, and no remainders as con- 
structed at common law, which gave us our present 
system of future property. This may, indeed, be 
collected from the language of the revisors and a com- 
parison of those sections of their code bearing upon 
future interests. It would be extremely strange to 
find, after three centuries of persistent opposition to 
the feudal maxims of property, and after the decisions 
of the courts were developed into a consistent scheme 
of future estates, that rules of constructions should 
be sought in the effete doctrines of the feudal ages. 
The evasion of those doctrines is the history of 
modern jurisprudence. The attempt in England, by 
one line of decisions at law to reconcile the principles 
of a military polity with the needs and interests of 
the community in a state of profound peace, and a 
general disregard for those principles in the court of 
chancery, resulted in a dual system so unwise and 
grotesque, that the only apology for its continuance 
was the rights vested under its guaranty. Its exist- 
ence in this State, even in a modified form, presented 
a fabric of fictions and unreal reasoning which had 
become intolerable ; and in the midst of these arcana, 
whereof few knew any thing and none thoroughly 
understood, the majesty of the law seemed to borrow 
the grim prerogatives of darkness and mystery. It 
was the boast of our revisors that the law was rescued 
by them from this reproach, and a reasonable and 
orderly system of future estates adopted. So thor- 
oughly, it is insisted, were these changes made, 
that nothing beyond a sameness of legal phraseology 
would suggest a relation between our system of future 
property and that of remainders at the common law. 

The two most important principles which served to 
develop the law of real property in England were 
the doctrine of seizin and that of tenure by military 
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services, Although the latter were to a great extent 
abolished in the reign of Charles II, the rules which 
referred to them for a technical support still had an 
influence in the theory of property, and have not been, 
it is believed, wholly removed from Englishlaw. The 
doctrine of seizin is, of the two, the most interesting 
to the modern conveyamer, not alone from its position 
as a primary rule in the common law, but from the 
pestilent vigor it continued to exert long after the 
practice of it had ceased. A doctrine which, when 
applied to feuds, was clear and intelligible, became, on 
its application to modern freeholds, the source of 
fictions, and a mere topic for the astuteness of the 
judges. Trust terms were devised for its protection 
as well as particular estates; it was sometimes in 
nubibus, and sometimes given to the winds in mare 
creticum, by a number of very learned and very incon- 
clusive distinctions. And it now must be regarded, 
notwithstanding the olden authorities in its favor, and 
some of the reasons by which it was upheld, in the 
same light with the jugglery of fines and common 
recoveries. 

In the earlier period of the common law, after the 
conquest, an estate of a freehold nature could not be 
created in lands without delivery on the part of the 
lord of the actual possession to the tenant. This cere- 
mony, made before witnesses, in the language of the 
law was a livery of the seizin, and, in the proper 
feudal sense, could not be parted with for any period, 
long or short. It is obvious, therefore, that freehold 
estates could not be created in futuro since no livery 
could be made without an ouster of the present ten- 
antin possession. A further obstacle to the creation 
of such estates appeared in the nature of the military 
services to be rendered by the tenant, which, in any 
interval or abeyance of the tenantcy, could not be 
performed for want of a tenant. Since the tenant of 
the feud was entitled to the possession merely, which 
usually expired with him or at the will of the lord, 
while the ultimate property remained with the lord, 
the seizin of the tenant was not only the evidence of 
his right, but its very expression. As a consequence, 
the seizin was inseparable from the tenant to whom 
livery had been made. It is apparent that the doc- 
trine of seizin, as thus held, was a protection to the 
tenant, and the fact of his possession, upheld by the 
testimony of witnesses to the livery, made out his 
right to hold as tenant. The interests of the lord 
were subserved by the doctrine of tenure, which 
required a tenant upon all occasions to render the 
services of the feud. When freehold estates, how- 
ever, lost their military character and also came to be 
fixed interests in lands, the ceremony of livery was 
still continued as a condition necessary to their crea- 
tion; and so continued even after written muniments 
of title came generally into use ; for a feoffment with- 
out livery raised merely an estate at will. And so 
the doctrine of seizin, which, when identical with the 
possession of lands, was the rude evidence of the ten- 





ant’s right to hold, and thence had its purpose and 
meaning, became, on being annexed to fixed rights 
detached from military tenures, unnecessary, and of 
course a pliable fiction in the theory of property. 

Upon the transition of the feuds into modern es- 
tates, the highest interest in lands known to the law 
were fees. To the fee was attached the seizin, and 
though divers estates could be carved from the fee, 
the entity —seizin—could not be broken; for its 
sake the various parcels of freehold interest taken from 
the fee were considered as but one ultimate estate. 

But while seizin was always predicable of a free- 
hold interest, it was never attached to a term for 
years. The termor was simply put in possesssion, 
and his possession considered to be subordinate to the 
seizin in the feud. When feuds, therefore, were re- 
solved into modern freehold estates, and the seizin 
was attached to them as a right as well as the fact of 
possession, it became consistent with theory to use 
the term for the creation of future.estates. If, then, 
there was a term for years in the land, the whole free- 
hold interest was still in the owner of the fee, to- 
gether with the seizin. Should he desire to create an 
estate for life out of the fee, to be enjoyed after 
the term was spent, no violence was apparently done 
by the limitation to any dogma of the law. For, first, 
he cou'd make on its creation the necessary livery of 
seizin — either directly to the freehold tenant, with the 
consent of the termor, or indirectly to the latter, as 
bailiff of the freehold. If the indirect mode were 
adopted, the seizin could not, of course, remain with 
the term, but attached itself at once to the estate for 
life; if the former, then no ouster followed, because 
of the termor’s consent; second, there was no break 
in the seizin, for the life estate and the revision were 
but one fee; third, there was here a present tenant 
to perform the services; and fourth, the possession 
of the termor was ancillary to the seizin in the life 
estate, and the latter estate was merely postponed 
in enjoyment to the regular determination of the 
term. The life estate interfering then with no rights 
of the lord or of the termor, operated simply on the 
reversion, and was, in theory, a present estate carved 
from the duration and the seizin of the latter. In 
truth, however, such an interest was a future one, 
and, with reference to the doctrine of seizin, rested 
in fiction. 

The seizin, however, was always one entity, com- 
pounded of the right and the fact of possession ; so 
that, while there might be a several or even an adverse 
possession, there could be but one seizin which per- 
tained to the fee, and the parts carved from it. — 

A limitation which was thus postponed in enjoyment 
to a future time was called a remeinder, and the prior 
interest a particular estate. 

It may be noted that as fees were of continual 
duration, any remainders were but lesser parts of this 
duration, and a fee could not, therefore, be expectant 
on the regular determination of a fee simple. There 
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would be, indeed, no seizin to support such an inter- 
est. 

It is interesting to notice that, where the consent of 
termor to allow livery to be made to the remainder 
man could not be obtained, the alienation was per- 
mitted by way of grant, and the seizin in grantor was 
considered as pertaining to, and following, the grant. 
Whence the phrases “seizin in law of a remainder ”— 
“ siezin in possession.” 

“An estate in remainder,” says Blackstone, “may 
be defined to be an estate limited to take effect and 
to be enjoyed after another estate is determined.” 
And further, “remainder is a relative expression and 
implies that some part of the thing is previously dis- 
posed of.” Again, he says, “a particular estate with 
all the remainders expectant thereon is only one fee 
simple; as £40 is part of £100, and £60 is the re- 
mainder of it.” 

When the seizin was immediately attached to the 
remainder it was vested, and no break in the seizin 
occurred; and by pushing this doctrine into a further 
fiction, a remainder vesting on the happening of a 
contingency was permitted. For, if the prior interest 
were for life, the seizin, it seemed plain, found a resi- 
dence in the life estate, since it was of a freehold 
nature, and, should the event occur to vest the con- 
tingent interest during the continuance of such life 
estate, or eo instanti on its determination, no hiatus 
was to be apprehended. Whence contingent remain- 
ders arose out of the theory of vested ones, and the 
same reasoning supported either species of estates. 
An inflexible rule was adopted, that the contingent 
interest must vest during the continuance of the life 
estate, or instantly that it determined, for otherwise, 
if an interval were allowed, the services could not be 
performed for want of a tenant, and a break occurred 
in the seizin. 

(To be continued.) 
—_——_e-e—__—__—— 


TREATMENT OF CRIMINALS. 


The subject of prison management and the refor- 
mation of criminals is at the present time considera- 
bly discussed, not only by philanthropists but by 
those having charge, of penal institutions. In almost 
every civilized country the convict of to-day is, so far 
as his moral and physical wants are concerned, far 
better situated than was the one of a hundred years 
ago. But the beneficial changes which have been 
made in this country and England are only a begin- 
ning to those which it is daily becoming more evi- 
dent should be made in the interest of both the vicious 
classes and society at large. Our prisons, however, have 
become decent and orderly, and their inmates indus- 
trious, while the expense of maintaining them is in part, 
at least, reimbursed from convict labor. The United 
States are, in the industrial departments, in advance 
of Great Britain. Here many of the institutions for 
the confinement of even minor offenders are not only 





while there only those sentenced to long terms of 
imprisonment are put to profitable labor. 

With all the advancement we have made in this 
country, there is nevertheless one circumstance which 
indicates a serious defect, either in our prison man- 
agement, or in our criminal law Crime does not de- 
crease in our midst, but increase, and that, too, in a 
greater ratio than the increase of population. Then, 
also, the infliction of punishment does not seem to 
reform offenders, so that it has become not merely 
a frequent, but the usual thing for a person discharged 
from penal servitude to betake himself at once to his 
former criminal practices. This is so unfortunately 
the case, that a person who has served a term in the 
State prison for having committed larceny, burglary, 
robbery, or a crime of the like character, is shunned 
by respectable people as if he was infected. He can, 
as a rule, obtain neither employment nor recom- 
mendation. Employers dare not trust him about 
their premises, and workmen will not work along- 
side him in the shop, in the mill, or on the farm. He 
has no resource but migration to a distant section, or 
a return to his old course, and, consequently, to the 
prison. Circumstances usually incline or force him to 
the latter alternative. Thus the institution designed 
to reform rather than punish receives again and again 
those whom it can only punish. 

This is not all the unfavorable results of our present 


system. Young persons convicted of trifling viola- 
tions of law are committed to local jails or penitenti- 
aries. When they go in they are guilty of one mis- 
deed and disposed to do better in the future. When 
they come out they are familiarized with the customs 
of vice, and have, in all probability, formed associa- 
tions which will in the future exercise a pernicious 
influence over them, and perhaps persuade them to a 
life of crime. To a certain extent, to be sure, the 
youngest among the law-breakers are now saved from 
the disastrous consequences we have indicated, by the 
establishment of separate penal institutions for youth- 
ful offenders. A large number, however, who, though 
older in years, are just as young in crime, are yet 
shut out from such an advantage. 

The imperfections of our present methods of deal- 
ing with the vicious classes, and the unsatisfactory re- 
sults accomplished, nave led to the recommendation 
of numerous plans of reform. Meetings at which 
men familiar with crime in all its departments, men 
familiar with the administration of penal justice, and 
men who have made the reformation of wrong-doers 
the study of years, have met and compared conclu- 
sions. A convention was held in Cincinnati last 
year at which many valuable suggestions were made. 
The most recent meeting of importance of this char- 
acter was held at Leeds, England, by the repression 
of crime section of the social science congress. The 
relative merits of the respective methods of prison 
discipline adopted in Germany, France, England and 
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the United States were fully discussed, but no definite 


conclusion was reached. 

In New York, and we presume in other States, a 
mistake has been made in every system of prison 
management thus far adopted or proposed. The 
systems have attempted at the same time to reform 
the criminal and save the public from expense. The 
welfare of the prisoner and the pecuniary interest of 
the State were both kept in view. The one object 
has led to the introduction of enforced industry within 
the prison walls, the other to the selection of such 
kinds of industry as would afford the greatest rev- 
enue. For instance, one of these kinds is the making 
of boots and shoes. The consequence is, that a place 
wherein a prison or penitentiary is located is apt to 
be a manufacturing center for the articles we have 
named. This is very well so far as the debit and 
credit account of the State is concerned, but how does 
it affect the criminal? how does it affect society ? 

It is said that full seventy per centum of those con- 
victed of crime belong to no trade or profession. If 
from the remaining thirty per cent we deduct those 
who are convicted of factious offenses, and offenses 
such as forgery and embezzlement, which, however, 
are not necessarily or usually of what is considered 
the vicious class, there will be found to remain a very 
small percentage who have a regular calling belong- 


ing to that class. This indicates that a man having 
the ability to follow a business requiring skill is not 
likely to be convicted of crime which endangers pub- 


lic safety. It indicates also that the best way to re- 
form a convicted man is to teach him how to work at 
a business requiring skill. And in order that no one 
calling shall be overburdened by reason of, the intro- 
duction into it of State apprentices, it is evident that 
instruction should be given in as many different kinds 
of business as possible. This would, of course, ren- 
der penal institutions more expensive than now, but 
the results would, we are confident, compensate the 
increased expense. 

It is said, however, that it is impossible to teach a 
trade to those who are incarcerated for short terms. 
They hardly begin to learn before the period of their 
apprenticeship expires. Under the present mode of 
procedure this is undoubtedly so. But the prisoner is 
not now instructed in order that he may be able to 
work at the trade after he leaves the prison, but that he 
may be able to work at it profitably while he is there. 
Under a course of teaching and training having in 
view not immediate profit to the public from the labor 
of the convict, but ultimate profit to the convict him- 
self from his own labor, there would be little trouble 
about short terms. The rudiments of a trade can 
be learned in a brief time, and if aman has once 
thoroughly mastered these he is a long way toward 
the mastery of the trade. And then if recommittals 
were as common as now, the course of instruction 
might be continued from term to term in the same 
manner as is practiced in other educational institu- 
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tions. If they were not as common the public would 
have no reason to complain. 

In order to do away with the evil consequences re- 
sulting from prison companionship, the governments 
of Belgium and Holland have adopted what is desig- 
nated as the cellular system, which is the confinement 
of convicts in separate cells, allowing no intercom- 
munication whatever between them. By that means 
the convicts do not know each other even by sight, 
as each one is allowed to see only the prison officers 
and such visitors as may be permitted. The results 
of this method have thus far been entirely satisfactory, 
and it seems to remedy one of the worst evils of 
American prisons. If we could combine it with the 
system of teaching above indicated, we would be 
very hopeful concerning the future of prison manage- 
ment, 

There are numerous men confined within the walls 
of our prisons and penitentiaries that do not need 
any teaching or training. They are usually guilty of 
such crimes as forgery, embezzlement, breach of trust, 
defrauding the revenue and seduction. These crimi- 
nals, as a rule, never enter prison twice. Their 
crimes are not of a kind to destroy their hopes of 
future prosperity, and the world regards them rather 
as unfortunate than vicious. They are, however, 
under the prevailing codes, subjected to the same 
discipline as those guilty of more dangerons offenses. 
Under a proper system this would not be the case. 
Some violators of law society should punish and re- 
form; some only punish. In attempting to reform 
those it should only punish, it inflicts a double 
penalty. 


2 
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PARTY PROCESSIONS. 


Party procession acts have been passed, from time 
to time, in England, forbidding the display of any 
party emblems calculated to provoke a breach of the 
peace, and prohibiting processions on July twelfth. 
The inuendo in the governor’s message on this point 
seems to indicate that, in his opinion, the time has 
arrived for a similar policy being pursued in this State. 
The difficulty is to draw the line between political 
and religious or moral and benevolent associations. 
If the knife is to be used at all it can be kept only 
with much care even from the Father Matthew socie- 
ties. The question really is, shall street processions 
be put down? Foor, if particular parties are legislated 
against, they will deem the law tyrannical and will 
evade or break it openly without scruple. 

In the first years of this republic, the infant nation 
was encouraged to take street exercise of this kind ; 
but the reel which it now drives goes so fast that the 
public peace is endangered on the occasion of every 
public display. Equal and opposite forces do not 
neutralize each other when the forces assume the 
shape of two antagonistic political processions. The 
remedy is to be found only in the stable equilibrium 
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of both parties. They must be compelled to remain 
at home, or else to appear in public without emblems 
or mottoes of any kind. New York city comprises 
hundreds of thousands of Irishmen, who would 
naturally feel pleased at an exercise of private liberty 
denied them inthe United Kingdom. But, if we 
grant them this right, we must also make the same 
concession to other bodies of nationalists. This we 
cannot easily do and preserve the peace at the same 
time. It is better, therefore, that citizens would learn 
gradually to love the street less and their hearths 
more — amare foeos. 

No politician wishes to put down party processions 
until his fingers have been burnt in the firing; be- 
cause, to oppose the privileges of any body is to 
alienate them and lose their votes. Besides, to deprive 
Americans of the right of free discussion and free 
procession appears to be to enact the part of Lefree 
on a colossal scale. The remedy, therefore, appears to 
be the prohibition at present of every procession, with 
party standards or mottoes, as distinguished from the 
acknowledged badges of nationality. At a future 
day even mere national parades must fall into disue- 
tude. 

—+ ++ 


THE LEGAL TENDER ACT. 

The governor has suggested in his message that the 
State debt of twelve and a half millions contracted | 
before the war should be paid, both principal and in- 
terest, in gold. Good faith certainly demands this, 
and we doubt not that the legislature will act on the 
governor's suggestion. Financiers have never, as a 
class, availed themselves of a technicality. Much 
less should our State do so. Stock-jobbing was pro- 
hibited by Sir Wm. Barnard’s act in England in the 
year 1760, Yet the committee of the London stock 
exchange immediately resolved to expel from their 
body any member who would take advantage of the 
act to repudiate his honest engagements. This ex- 
ample of the London committee was followed through- 
out the entire United Kingdom, so that the act 
remained a dead letter down to 1863, when it was 
formally repealed. Financial boards and chambers of 
commerce have it then in their power to uphold the 
honor of the nation whenever judicial infirmity leans 
the other way. The governor’s suggestion deserves 
the thanks of all honorable men. 


ws 
or 


INTERNATIONAL COPYRIGHT. 

The question of an international copyright between 
the United States and England will probably soon 
be settled. Owing to the ill-feeling that so long ex- 
isted between the two nations on account of the dep- 
redations of the Alabama and other privateers, war 
was not very improbable a twelvemonth ago, as the 
consummation which the mutual animosity would re- 
ceive. Mais nous avons changé tout cela. The war 
cloud photographed in the president’s message of 
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1870 has been succeeded by a sunburst of pure light 
in 1871, and the two nations will pull together for 
some time to come, as Dido considered the Trojans 
and Tyrians would do if Eneas would only defer the 
remainder of his grand tour. The nation would long 
since have protected English authors in their prop- 
erty, only that more important considerations sus- 
pended any display of friendly feeling. There is no 
longer any pretext for not conferring this great boon 
on English authors and receiving an equivalent in 
turn. 

It is not likely that an international copyright 
would be injurious to the publishing interest in the 
United States. At present the mutual competition 
of the different publishers here renders it impossible 
for any one to profit much by any privateering raid 
on.an English work. For, he no sooner has an edi- 
tion ready than the same work appears in a hundred 
other places in the Union. The present state of the 
law, therefore, renders the piracy of authors’ works a 
mere lottery. For this same reason as many English 
works are not*published as possibly would be the 
case if the matter were subjected to the ordinary laws 
of free trade. 

Owing to the great cost of printing here, compar- 
atively few American works will be sold in England. 
A change in the law, therefore, will give England the 
lion’s share in the matter. But what of that? Is 
justice to be ignored for a matter of pounds or dol- 
lars? Besides, if the general run of American works 
find no vent in England, still, our best authors are 
greedily read there. A copyright in England will be 
a boon to all writers of this class, and an additional 
stimulant to write in an elevated vein. There are 
very few indeed, except the buccaneers engaged in 
this international spoliage, that will not rejoice in the 
reign of a reciprocal law of copyright between the 
United States and England. 


——— ooo 


PRISON DISCIPLINE. 

Reformatory discipline in jails has attracted atten- 
tion only within a recent period even in England. 
Not many years ago the difficulty was not to reform 
the wicked, but to preserve the good. This, indeed, is 
the primary object of all restraint on personal liberty. 
But the reformation of our criminal classes is one of 
the best means of preserving the peace and prevent- 
ing the spread of crime. This, indeed, is generally 
understood; and, accordingly, the reformation of the 
criminals would have engaged more of the attention 
of the public; but, unfortunately, a desire to deprive 
punishment of its terrors has also latterly increased 
very much among the votaries ef social science. 
Now these two questions are distinct. It is possible 
to reform a great number of the convicts and yet not 
to hold out any bounty on crime by too lenient an 
administration of criminal penalties. 

In the first place, the heaviest class of crimes, such 
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as murders and homicides of an aggravated nature, 
must be put down by rude force without any attempt 
to reform the wretches who outrage to such an ex- 
tent the laws of God and man. The worst crimes 
must be met by the most severe punishments, murder, 
of course, being punished capitally. But this class of 
offenses bears but a slight proportion to the whole 
criminal calendar. There is, consequently, ample 
room for conciliating a considerable number of the 
dangerous classes, without removing any of the safe- 
guards which society has constructed against the most 
serious crimes. 

The New York State Prison Association is doing a 
good work in the direction of reforming criminals. 
During the last summer and autumn the association 
thoroughly inspected all the county prisons and peni- 
tentiaries and three of the State prisons, At the last 
visit of the secretary to White Plains, the county jail 
was found to contain one hundred and thirteen pris- 
oners, who were confined in thirty-five small cells. 
The old jail at North Hempstead had not accommo- 
dation for twelve, yet it contained forty. There are 
sixty-four county jails in the State. Some counties 
have two, in addition to the village and city prisons, 
and six coufity penitentiaries. These were originally 
work-houses, but are now important prisons and con- 
tain two thousand prisoners, some of whom are con- 
fined for offenses against the United States. The 
penitentiaries of Buffalo, Syracuse and Rochester 
receive all female State prisoners, except such as may 
be convicted of murder in the second, or larceny in 
the first degree. They are thus serving as State 
prisons for women, while the accommodation is even 
inadequate for the local wants. These and the 
county jails are all excessively crowded. Whether 
owing to this crowded condition, or to other causes, 
the penitentiaries and jails of this State afford a 
thorough discipline in vice, and send forth periodi- 
cally a vast number of accomplished masters of arts 
and criminal devices of every kind. 

The committee on prison discipline are preparing 
the necessary measures of reform to be submitted to 
the legislature. One of their leading suggestions will 
be an amendment to the constitution which will 
substitute a permanent administrative board for the 
present system of elective directorship. The laws of 
1847, relating to the improvement of county prisons, 
are not, it appears, as jealously enforced as they 
_ might be. The prison association will try to apply 
reformatory influences more extensively than is done 
at present in the care of persons convicted of trivial 
crimes This is a step which all will approve. Noth- 
ing is better in the way of reformatory management 
than a system of hard labor, for which the criminal is 
remunerated. He thus gets habits of industry, and 
when he is let out in the world again, he has a pocket 
of his own to pick, Few empty their own purses, 
however, yet still fewer make a raid on the property 
of others until they have exhausted their own. 





CURRENT TOPICS. 


The United States supreme court have at last pro- 
duced to the world their conclusions for the time being 
upon the constitutionality and effect of the legal 
tender act. The reasons given in the opinion of the 
majority of the court do notstrengthen our faith in 
the correctness of the result, and, if the telegraphic 
report does their opinions justice, we are strongly in- 
clined to believe that it would have been better for 
the court to have followed the advice of an eminent 
judicial officer to one who was about to take his place 
upon the bench of an inferior tribunal. “Never give 
any reasons for your decisions, for your decisions will 
probably be right, but your reasons will certainly be 
wrong.” The decision, as was stated last year, holds 
that the act is constitutional and valid, and applies to 
debts contracted before its passage as well as to those 
made afterward. Four judges dissent and give such 
sound reasons therefor that we can hardly consider 
the question as any thing more than in abeyance until 
it reaches the supreme bench again in another case. 
We sincerely trust that it is not irrevocably established 
that the federal government has the right, constitu- 
tional or moral, to supply its wants by passing an act 
whose well-known and certain effect will be to enable 
one class of the community to rob another. 


The case of McNeil v. Tenth National Bank, re- 
cently decided in the court of appeals of this State, 
an abstract of which is given in the present number, 
settles a question of considerable importance to 
bankers and money lenders. It is in relation to the 
rights of bona fide purchasers and pledgees of stock 
which the seller or pledgor, although clothed with 
all the indicia of ownership, holds only as security 
for an indebtedness due him. The court hold that 
when the true owner invests a person holding only a 
lien with the evidences of ownership and power of 
disposal, a third party receiving such stock bona fide 
for value, is to the extent of his interest, protected 
against the claim of the owner. In this decision the 
principles established are substantially those laid 
down in Kortright v. Commercial Bank, 22 Wend. 362, 
and in the Massachusetts case of Jarvis v. Rogers, 15 
Mass. 389. 


The investigation of custom-house matters in New 
York city, by a committee of the United States senate, 
is bringing before the public certain transactions on 
the part of public officials, which, if they had taken 
place in any other country but ours, would have 
hardly been tolerated. One of these, which is but a 
specimen, was the seizure of the books and papers of 
the firm of Nayler & Co. by the United States deputy 
marshal. This firm does a business amounting to 
twelve millions of dollars in gold yearly, and pays 
very large sums to the government in the way of im- 
port duties. They have carried on business for nearly 





forty years, and their dealings with the government 
have always been correct. Yet, on the pretense that 
they had defrauded the customs out of $171, all their 
books and papers were seized and kept in custody for 
five weeks, inflicting upon them, besides the annoyance 
of the seizure, a loss, as they testify, of more than two 
hundred thousand dollars. It is not yet determined 
whether the $171 is really due the government or 
not. 


There is a class of enactments which yearly find 
their way into the statute book, concerning whose 
fitness, and, perhaps, constitutionality, there are very 
serious doubts. We mean acts legalizing what was 
before illegal and consequently void. Some of these 
relating to the official doings of justices of the peace, 
notaries, and so forth, are harmless; but there are 
others which are not of that character. A town 


meeting or town board exceeds its powers in the ap- 
propriation of money. It is clearly the duty of the 
legislature not to ratify such action, and we, for our 
part, do not believe it has the authority to do it. 


A remarkable discovery has been made in the pen- 
sion office at Washington and duly communicated to 
the chairman of the house committee on pensions. 
It is that the present laws limiting the compensation 
of attorneys prosecuting pension claims tend to pre- 
vent respectable attorneys from engaging in the busi- 
ness. This fact has, to be sure, been known to the 
legal profession some ten or more years, but it has 
never yet officially reached the national legislature 
before. If it had, we can hardly believe the scan- 
dalous legislation in relation to pension attorney’s 
charges which defaces the federal statute book would 
have remained until now. 


The woman suffrage advocates have been snubbed 
in Pennsylvania. At a late election, Miss Carrie 
Burnham offered her vote to certain election officers 
in the city of Philadelphia, but they refused to place 
it in the ballot-box, alleging as a reason for their con- 
duct the gender of the voter. She thereupon brought 
suit against the obstinate officials. They demurred 
to her declaration, and Sharwood, J., of the supreme 
bench, sustained the demurrer, holding that although 
in the ninth article of the State constitution, com- 
monly called the declaration of rights, the word 
“man” comprehends woman, the word “ freemen ” 
in section one of article three (which relates to voting), 
and in section two of article six (which relates to the 
militia), includes only males. He also held that the 
fourteenth and fifteenth amendments of the federal 
constitution did not in any way bear upon the mat- 
ter. We are afraid that the ladies will never get 
their “rights” from the courts, but will have to resort 
for them to that universal panacea, an amendment of 
the constitution. 
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OBITER DICTA. 
Ancient lights — Link boys. 


An attorney once applied for two mandami. 


Sergeant Williams was a handsome man, with such 
a fine complexion, that he was commonly called in 
circuit “ Bloom Williams.”’ 


As for convincing a jury, Sergeant Pell has put the 
case very pointedly in the following remark: “I was 
in acase in which I had great doubts of success. But 
I took particular notice of one juryman. He was very 
attentive to my speech. I watched him. He listened. 
It was very evident that he was a man with but one 
idea. It was resolved that that idea should be mine.” 

An old offender was before the police court for steal- 
ing half a dozen clocks from a watchmaker’s store. 
His counsel ingeniously argued that the respondent 
should be acquitted, because, after he had got home, 
he “ put them all back.”” But his honor thought that, 
like “ procrastination,” he was clearly the “thief of 
time,’’ and refused to discharge him. 


Daniel Webster was riding in a stage coach with an 
old man, near Salisbury, N. H., who knew his father 
and brother, but did not know him personally, while 
he knew of him. After obtaining pretty full informa- 
tion respecting the members of the family the old 
man knew, Mr. Webster asked him if he could tell 
him any thing about Daniel. ‘‘ Well,’”’ said the old 
gentleman, ‘‘I believe Daniel isa lawyer somewhere in 
the neighborhood of Boston.” 


Before Chief Justice Parsons went on the bench he 
met Alexander Hamilton in an important suit, tried 
before Judge Ellsworth, in the New York courts. The 
former was astonished by his opponent's legal know]l- 
edge and particularly by his skill in special pleading, 
naming him in open court “ the giant of the New Eng- 
land bar.”’ It was upon this occasion that, in reply- 
ing to some distinctions Parsons had made, Hamilton 
said : — ‘‘ May it please your honor, I have known men 
to split a hair, and I may have tried to do it myself, 
but I never before saw any one decimate a hair and 
count the pieces before the court.” 


A lawyer in a small town had succeeded in making 
himself so unpopular, that at last every client he ever 
had dropped off, and he was left to the agreeable duty 
of bringing suits for himself whenever he felt that he 
must appear before the court. He used to bring actions 
that had very little in them. One day the jury came 
in, after being in their room but a few minutes, and 
returned a verdict for defendant in a suit which he 
had brought, where, as usual, his claim did not appear 
to have a shadow of justification. As he sat behind 
the bar, he listened to the foreman’s words a moment, 
then slowly arose and addressed the court: “I shall 
move for a new trial, your honor.”’ ‘‘ Why,” asked the 
judge, urbanely, ‘* What reasons have you to give, Mr. 
Er’ “Well, the first is, if your Honor please, that 1 
never was so astonished in my life!’ History does not 
record what the other reasons were. 
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COURT OF APPEALS ABSTRACT. 


BAILMENT. 


1. Rights of pledgor as against purchaser from a 
pledgee, having apparent ownership of pledged stock — 
The plaintiff delivered to and left with his brokers, as 
a pledge, a certificate of shares of stock having in- 
dorsed thereon the form of an assignment expressed to 
be “‘ for value received,’ and an irrevocable power to 
make all necessary transfers. The name of the trans- 
ferree and attorney and the date were left blank. This 
document was signed by the plaintiff. Subsequently 
the brokers, without the consent of the plaintiff, 
pledged the stock to the defendant for a much larger 
sum than the amount of their lien thereon. Held, 
that the plaintiff having left the certificate in the 
hands of the brokers, accompanied by an instrument 
bearing his own signature, which purported to be for a 
consideration, and to convey the title away from him, 
and to empower the bearer of it irrevocably to dispose 
of the stock, the consequences of a betrayal of the 
trust imposed on the brokers should fall on him who 
refused it. McNeil v. Tenth National Bank. Opinion 
by Rapello, J. 

2. The defendant having advanced bona fide on the 
credit of the shares and of the assignment, and power 
executed by plaintiff, is entitled to hold the stock for 
the full amount so advanced and remaining unpaid 
after exhausting other securities received for the same 
advance. Ib. 

3. Sale of pledge by bailee without notice: rights of 
bailor, how waived.— The defendants were employed by 
the plaintiff as brokers to purchase and sell stock on 
his account, they advancing the money and hold- 
ing the stocks, and he securing them by the deposit of 
amargin. On the 18th of April, 1864, when stocks 
were falling, the stock of plaintiff held by the defend- 
ants not being of a sufficient value to secure defendants 
for the moneys already advanced for him, they de- 
manded of plaintiff a further margin. The demand 
was made by a written notice, left at his house. He 
was out of town at that time, and continued so for ten 
days. On the 19th, without notifying him of the in- 
tended sale, or its time or place, certain shares of plain- 
tiff ’s stock was sold. On his return plaintiff disavowed 
the sale, to which disavowal defendants acceded, and 
told plaintiff that they would not consider the sale as 
having been made on hisaccount. On the 28th of April 
they served on plaintiff a notice that the stocks would be 
sold at auction, at a specified time and place, at which 
they were sold, and the amount credited to him. For 
some days previously they had repeatedly called upon 
him to make up his margin. Held, that both parties 
having agreed to consider the sale of the 19th of April 
asa nullity, the plaintiff was precluded from main- 
taining an action against the defendants for a conver- 
sion, by reason of their making such sale, without 
previously notifying him of the time and place of the 
same. Stewart v. Drake. . Opinion by Allen, J. 

4. Both parties having agreed and acted upon the 
assumption that there was no sale, and consequently 
no conversion of the plaintiff’s stock, on the 19th of 
April, the question of the effect upon the right of 
action of the restoration of the property to the owner 
after conversion is not involved. Ib. 


BANKERS AND BROKERS. See Bailment. 
BOND. See Evidence. 
contract. See Reference. 





CRIMINAL LAW. See Trade-mark. 
EVIDENCE. 


1. What sufficient to go to jury: practice: right of 
special term to grant new trial after judgment. — The 
plaintiffs, being about to sell a firm some goods, caused 
their salesman to inquire of the defendant concerning 
the responsibility of the firm. The salesman testified 
at the trial, that the defendant said: ‘‘That they were 
good for all that I could sell them; that he was inter- 
ested with them, and that he was responsible for what 
they bought.’ That he reported this conversation to 
one of the plaintiffs, who afterward testified that he, 
relying on this, forwarded the goods to the firm. Held, 
that the evidence was sufficient to go to the jury, upon 
the question whether defendant was a partner. Tracy 
v. Altmayer. Opinion by Grover, J. 

2. A motion for a new trial upon the ground of sur- 
prise and newly-discovered evidence cannot be denied 
on the ground that it cannot be made after the entry 
of judgment, and when the court below has refused to 
consider the merits of the case from an erroneous sup- 
position that it had no power so to do, and has based 
an order thereupon, such order is appealable to and 
will be reversed by this court. [b. 

8. Although, under the former practice, motions fora 
new trial on the ground that the verdict is against the 
weight of evidence, or surprise, or newly-discovered 
evidence, or the misconduct of the jury, or other 
ground, could not be made after the entry of judg- 
ment, the statute now allows it to be done. Laws of 
1832, ch. 128, §1. Ib 

4, Where it appears from the order of the general 
term that not merely the opinion of the special term, 
but the order made by it, upon the erroneous ground 
that it had no right to consider the merits, was affirmed, 
the general term will be presumed to have considered 
the merits, unless the party appealing shows affirma- 
tively that the same was not done. Ib. , 

4. Rejecting testimony as to consideration of bond. — 
It is not error to reject testimony showing that the 
surety of a bond received no consideration for signing 
the bond, where there is no offer to show, in connection 
therewith, that the principal did not receive full consid- 
eration. The consideration received by the principal 
is sufficient to bind one executing a contract as surety 
with him. Petrie v. Cook and ano. Opinion by 


Grover, J. 
See Practice. 
PRACTICE. 

1. Objections: offer of evidence.—A defect of proof, 
which might have been supplied had the objection 
been made upon the trial, is not available upon appeal. 
Bole v. Cook. Opinion by Grover, J. 

2. Where the counsel for two defendants sued as 
partners objected, at the trial, to the receipt of notes 
in evidence, making no distinction in behalf of either 
defendant, and the notes were competent against one 
of the defendants, he having made it, it was not there- 
in error to receive the notes in evidence against both. 
Tb. 

83. Where evidence offered was properly rejected at 
the time, the introduction of subsequent testimony, 
which would make the evidence competent, does not 
make the former rejection of the offer erroneous. 
The offer should be renewed after the introduction of 
the subsequent testimony. Ib. 

4. Dismissal of complaint by general term.— The gen- 
eral term has power to reverse a judgment for plaintiff 
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and dismiss complaint for an error appearing on the 
record, such as the appearance on the face of the com- 
plaint that a bond sued upon had been taken by a ju- 
dicial officer in a proceeding of which he had no 
jurisdiction, and was therefore void, though no appli- 
cation for dismissal was made at trial. Brookman v. 
Haswell. Opinion per curiam. 

5. Application for new trial when order on not ap- 
pealable.— Whether the verdict of a jury, in an equity 
action, upon questions of fact ordered to be tried, 
should be set aside and a new trial ordered, on the 
ground that the issues tried do not embrace all the 
material facts necessary for the determination of the 
case, and that the trial of the remaining questions will 
be embarrassed by permitting the verdict to stand, is 
a question addressed to the discretion of the court un- 
der the Code as well as under the practice of the for- 
mer court of chancery. And the order of the court 
thereupon is not reviewable by the court of appeals 
under subdivision 4 of section 11 of the Code. Colin 
v. Tift. Opinion by Grover, J. 

6. Appeal not allowable from erroneous rulings: not 
excepted to: compensation of counsel.— When the 
counsel for the appellant requested the referee to find 
certain propositions of fact and determine certain legal 
propositions in a specified way, some of which were not 
found and determined as requested, but no exception 
was taken by the counsel to the refusal of the referee, 
held, that the requests raise no question reviewable 
by this court. Hadley v. Ayers. Opinion by Grover, J. 

7. It is questions of law only arising upon exceptions 
taken to the decisions and refusals of the referee, that 
the appellant had a legal right to require him to decide 
that can be reviewed. Ib. 

8. The compensation of counsel is not governed by 
the allowances given by the code to the prevailing 
party by way of indemnity for his expenses in the 
action. Ib. 


REFERENCE. 


1. Findings of referee: construction of agreement. — 
Where the findings of a referee are ambiguous, that 
construction will be adopted which will sustain the 
judgment rather than that which will lead to a re- 
versal. Hill v. Grant. Opinion by Church, C. J. 

2. The defendant made a parol agreement with one 
M. H. to purchase certain property, belonging to a 
third person absolutely, and if M. H. within a stipa- 
lated time shall make a certain payment, to convey the 
property to him. Plaintiff purchased the property and 
went into possession as absolute owner. Held, that 
the agreement to convey did not constitute a mortgage 
but falls within the authorities relating to conditional 
sales. Ib. 

3. Power of referee to allow amendments: affirmative 
relief to party opposing motion. —The referee before 
whom the cause was tried allowed the answer to be 
amended, by substituting the word “knowledge” for 
“information,” so as to bring it literally within the 
last clause of the first subdivision of section 149 of code. 
The mistake was obvious, and the amendment was re- 
quired to make the answer effectual as a denial of the 
complaint. Held, that the referee had power to allow 
the amendment. Bennet v. Lake. Opinion by Gro- 
ver, J. 

4. It is well settled that affirmative relief may be 
given by the special term to a party opposing a motion, 
and the general term, on an appeal from the order of 
the special term, possesses the same power. Ib. 








TRADE-MARK. 

1. What is necessary to render party liable to penalty 
under statute concerning. — To render a party liable for 
the penalties imposed by section 4 of chapter 306, laws 
of 1862, as amended by section 2, chapter 209, laws of 
1863 (act to prevent and punish fraud in the use of 
stamps, brands, labels or trade-marks), and guilty of a 
misdemeanor thereunder, he must, whether affixing 
the false trade-mark or selling the article to which it is 
affixed, do the act with intent to defraud. Low v. Hill. 
Opinion by Grover, J. 

2. And when a person was shown to have sold a pack- 
age, to which a false trade-mark was affixed, and the 
act was free from all intent to defraud or injure any 
one, a misdemeanor was not committed nor the penalty 
incurred. Ib. 

WATER-COURSES. 


1. Rights of riparian owner's use of running stream.— 
The plaintiff owned a natural pond, into and from 
which, in a dry time, but a small amount of water 
flowed ; but during a wet time, and in the spring and fall, 
a considerable amount flowed. He erected at the out- 
let of the pond a dam, which stopped the natural flow 
of water ,in the spring and fall, and retained it until a 
time of drouth, when plaintiff let it out for the use of 
a factory, situated about three miles below. The fac- 
tory was run, excepting in times of drouth, by the 
natural flow of another stream, into which the one 
coming from the pond emptied. This stream, after 
leaving the pond, ran through defendant’s land, and he 
had a saw-mill thereon, which he was able to operate 
by the natural flow of the water during the spring and 
fall, until the same was interrupted by plaintiff ’s dam. 
Held, that the plaintiff had no right to create a reser- 
voir and store the water for his future use, and that by 
so doing he violated the rights of the owner below, for 
which the law will afford a remedy. Clinton vy. Myers, 
Opinion by Grover, J. 

2. The fact that the factory of the plaintiff is of great 
value, which willbe much impaired, if not destroyed, 
by his not enjoying the control and use of the water in 
the manner claimed by him, can have no weight in the 
determination of the legal rights of the parties. Ib. 

8. The correct legal rule to determine the rights of 
replevin owners, as to the use of a stream, is that a 
party has a right to erect a dam across a stream upon 
his land, and such machinery as the stream in its ordi- 
nary stages is adequate to propel, and if the stream in 
seasons of drought becomes inadequate for that pur- 
pose, he has a right to detain the water for such reason- 
ble time as may be necessary to raise the requisite head 
and accumulate such a quantity as will enable him to 
use the water for the purpose of his machinery. Ib. 

4. The motives of the defendant in insisting on his 
right to the natural flow are immaterial, and it does 
not affect the matter that the right is of no value. While 
equity may not interfere to secure a party a legal right 
of no value, it will not restrain a party from enforcing 
that right on that ground. Ib. 


———_+oo—_—_ 


There was a little stir one day in Lincoln’s Inn, 
when a vice-chancellor requested a gentleman who 
had strolled into the court to come up and take a seat 
upon the bench. At least he told the registrar to 
bear the message, who was disgusted at what he con- 
sidered an unofficial proceeding. The stranger so 
deservedly honored was Macaulay. 
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DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEW YORK.* 
BAILMENT. 

1. Liability of a bailee for hire. — The hirer of a thing 
is responsible for that degree of diligence which all 
prudent men use in keeping their own goods of the 
same kind. He is not only liable for his own personal 
default, but also for that of his servants and persons 
employed by him. Hale v. Warner. 

2. An innkeeper, or the servant of an innkeeper, is 
not presumed to. possess any superior learning or skill 
not accessible to other persons, which authorizes the 
hirer of a horse to commit the proper feeding or har- 
nessing of the horse to him, without responsibility for 
his acts or neglects. Ib. 

3. Thus, where the hirer of a horse stopped at an inn, 
and ordered the horse to be put into the barn and fed, 
and owing to the neglect of the hostler to put the bits 
in the horse’s mouth, on bringing him up the animal 
was unmanageable and ran away, damaging himself, 
the buggy and harness. Held, that the bailee was lia- 
ble to the owner of the horse for the damage occasioned 
by the negligence of the hostler. Ib. 


COMMON SCHOOLS. 

1. Appeal to county judge from district meetings.— An 
appeal does not lie to the county judge from the refu- 
sal of a school district meeting to vote a tax to re-im- 
burse a trustee for the costs and expenses of an action 


it the same facts and parties as would enable it to pro- 
nounce a decree for reformation. Ib. 

8. In such a case a court of equity would not attempt 
to make a decree altering the legal effect of a deed 
under which the plaintiff claims, unless the other par- 
ties to that conveyance, as well as subsequent purchas- 
ers for value, who have conveyed with warranty, were 
before it And when a defendant sets up and seeks an 
adjudication in his favor, upon an equitable defense or 
counterclaim, he is pro hac vice in a court of equity, 
and must rely upon its principles to maintain his 
claims. Ib. 

FORECLOSURE SUIT. 


Parties. — According to the settled rule of equity, a 
mortgagee cannot, in an action to foreclose his mort- 
gage, call in as parties persons claiming in hostility to 
the title of the mortgagor, and have the legal title ad- 
judged in the equitable action. The question of legal 
title is a question of law, and to be determined in an 
action of ejectment at law. Brundage v. The Domestic 
and Foreign Missionary Society, etc. 


HUSBAND AND WIFE. 


1. Wife’s personal estate.— Where a husband had a 
vested interest in the personal estate which his wife 
owned at the time of the marriage, held, that the 
subsequent reduction of it to his possession, even 
though a part of it came into his hands after the tak- 
ing effect of the act of the legislature of 1848, ‘‘ For the 
more effectual protection of the property of married 





brought by him against a pupil to recover a penalty for 
disturbing the school. The People ex rel. Gilpatrick v. 
Hatch. 

2. It is only cases arising under section 8 of title 13 
of the school act of 1864, which the county judge may 
review on appeal taken and heard as provided in sec- 
tions 9 and 10. Ib. 


COURT OF APPEALS. 

1. Effect of an appeal from, to United States court.— 
The circumstance that an appeal has been taken from 
a decision of the court of appeals to the supreme court 
of the United States cannot absolve the supreme 
court from following the decision. By this court the 
decision of the tribunal of last resort of the State 
must be considered the law of the land until it shall 
have been reverged. The Rochester and Genesee Val- 
ley R. R. v. The Clarke National Bank. 


EJECTMENT. 


1. Equitable defense: reformation of deed. —To con- 
stitute a defense to an action of ejectment on the 
ground that the language and legal effect of a deed dif- 
fers essentially from the intent of the parties, a case 
must be presented which would induce acourt of equity 
to interpose and reform the defective instrument; not 
that it is absolutely necessary in such a case that a 
judgment reforming the instrument should be pro- 
nounced if the defendant is content to waive or does 
not demand such full relief. For the judgment that 
he recover in the action is giving him the full effect, so 
far as the title to the premises in controversy is con- 
cerned, of a reformation of the deed. Cramer v. 
Benton. 

2. Judgment for reformation of deed. — But the court, 
before rendering such a judgment, should have before 





* From Hon. O. L. Barbour, and to appear in volume 60 
of his Reports. 





w ,’ did not change his title to it. Briggs v. 
Mitchell. 

2. In respect to marriages occurring prior to that act, 
all the personal estate owned by the wife at the time 
of the marriage, or acquired by her during coverture, 
if reduced to possession by the husband, immediately 
became his, unless there had been an agreement prior 
to the marriage, amounting to an ante-nuptial agree- 
ment; or, by some agreement between them after- 
ward, it became her separate estate; or was settled 
upon her by a post-nuptial settlement. Ib. 

3. Wife's separate estate.—The separate estate of a 
married woman is such property as is in some way 
settled upon her for her separate use, without any con- 
trol over it on the part of her husband. Ib. 

4. If the legal title to property is shown to have been 
in the husband, the onus is upon the wife, claiming it 
as her separate estate, to prove that it is such. This 
she cannot do, as against his creditors, by showing a 
conveyance to her from the husband without con- 
sideration. Ib. 

5. Post-nuptial settlements.— A post-nuptial settle- 
ment, although it would be upheld in equity, as 
between the husband and wife, would be presump- 
tively void as against antecedent creditors of the 
husband. Ib. 

6. M. being indebted to his wife in the sum of $2,120, 
for money received from her estate, and to other 
persons in a larger amount, and being insolvent, con- 
veyed all his property, worth at least $4,500, to L. for 
the purpose of securing the said sum of $2,120, due to 
his wife; and L. thereupon conveyed the same property 
to M’s. wife. Held, that the property conveyed so far 
exceeded in value the amount it was intended to 
secure , that it was of itself sufficient to authorize the 
holding that the conveyance was fraudulent as against 
the antecedent creditors of M. without the finding 
of actual or meditated fraud. Ib. 


‘ 








THE ALBANY LAW JOURNAL. 

















THE LEGAL TENDER DECISION. 


Wasnineton, Jan. 15.—In the United States su- 
preme court a decision was given to-day, in the case 
involving the constitutionality of the Legal Tender act. 
The case comes up under the following title: 

Supreme Court, No. 10, December Term, 1870— Knox 
agst. Lee; and No. 17, same term, Parker agst. Davis — 
Error to circuit court for Western District of Texas, 
and supreme judicial court of Massachusetts. 

After some remarks upon the importance of this 
decision to be made, Mr. Justice Strong read the 
opinion of the court substantially as follows: 


WHAT DEBTS ARE AFFECTED. 


The debts which have been contracted since Feb. 25, 
1862, are by far the greatest portion of the indebted- 
ness of the country. They were contracted in view of 
the acts of congress declaring treasury notes a legal 
tender, and in reliance upon that declaration; and 
legal-tender notes have become the universal measure 
of values. If now the decision of the court establishes 
that these obligations can be discharged only by gold* 
coin, and that, contrary to the expectations of all 
parties to contracts, legal-tender notes are rendered 
unavailable, the government has become an instrument 
of the grossest injustice; all debtors are loaded with 
an obligation it was never contemplated they should 
assume; a large percentage is added to every debt, and 
such must become the demand for gold to satisfy con- 
tracts that ruinous sacrifices, general distress and 
bankruptcy may be expected. These consequences 
are too obvious to admit of question, and there is no 
well-founded distinction to be made between the con- 
stitutional validity of an act of congress declaring 
treasury notes a legal tender for the payment of debts 
contracted after its passage, and that of an act making 
them a legal tender for the discharge of all debts, as 
well those incurred before as those made after its 
enactment. 


THE POWERS OF CONGRESS. 


There may be a difference in the effects produced by 
the acts and in the hardship of their operation, but in 
both cases the fundamental question, that which tests 
the validity of the legislation, is: Can congress consti- 
tutionally give to treasury notes the character and 
qualities of money? Can such notes be constituted a 
legitimate circulating medium, having a defined legal 
value? If they can, then such notes must be available 
to fulfill all contracts, not expressly excepted. solvable 
in money, without reference to the time when the 
contracts were made. It is not therefore strange that 
those who hold the legal tender acts unconstitutional, 
when applied to contracts made before February, 1862, 
find themselves compelled, also, to hold that the acts 
are invalid as to debts created after that time, and to 
hold that both classes of debts alike can be discharged 
only by gold and silver coin. A lengthy examination 
of the rules of constitutional construction is made, 
and the conclusion is, that congress has authority in all 
cases to enact laws necessary and proper for the exe- 
cution of all powers created by the constitution, and 
that the necessity spoken of is not absolute, but with- 
in the judgment and discretion of congress. It is de- 
termined that one of the duties of government is to 
preserve itself, and it is held that this government is 
possessed of all necessary powers to that end, and, af- 
ter a statement of the condition of the country at the 





date of the issue of legal tenders, the circumstances 
of the war, and the means required to maintain the 
army and navy, it is said that, if it were certain that 
nothing else would have supplied the absolute necessi- 
ties of the treasury; that nothing else would have 
enabled the government to maintain its armies and 
navy; that nothing else would have saved the govern- 
ment and the constitution from destruction, while the 
legal tender acts would, it cannot be said that con- 
gress transgressed its powers in the enactment of 
those laws, or if those enactments did work the re- 
sult, it cannot be maintained now that they were not 
for a legitimate end and appropriate and adapted to 
that end. 
CONGRESS HAD CHOICE OF MEANS. 


In the language of Marshall, in McCullogh v. Mary- 
land, that they did work such results cannot be 
doubted, and if it be conceded that some other means 
might have been chosen for the accomplishment of 
the same necessary object, the argument is not weak- 
ened by the concession. Congress had the choice of 
means, and it chose a sufficient and proper one, and 
that it had a right to do, and that was all it could have 
done. If the court were to hold that the means 
selected were beyond the constitutional power of con- 
gress, because, in their opinion, some other means 
would have been equally appropriate and efficient, 
that would be to assume legislative power, and to dis- 
regard the accepted rules for construing the constitu- 
tion. But the view is taken that none of the other 
means suggested could have been successful.- The 
credit of the country had been tried to its utmost 
endurance. Every new issue of notes which had 
nothing more to rest upon than the government credit 
must have paralyzed it more and more, and rendered 
it increasingly difficult to keep the army in the field, 
or the navy afloat. It isa historical fact that many 
persons and institutions refused to receive aid for 
those notes that were at first issued, and the head of 
the treasury represented to congress the necessity of 
making the new issues legal tenders, or rather declared 
it impossible to avoid the necessity. 


LEGISLATION MAY AFFECT CONTRACTS. 


The grant to congress of the power to coin money 
cannot be regarded as containing an implied prohibi- 
tion against the issue of legal-tender notes, and if it 
raises any implications they are of complete power 
over the currency rather than restraining. The objec- 
tion that the legal-tender act impairs the obligations 
of contracts cannot be accepted, forit is not an obliga- 
tion of the debtor to pay gold or silver as to contacts, 
but to pay money generally —not contracts to pay 
specifically defined money, or the kind of money recog- 
nized by law at the time when the contract was made, 
nor is it his duty to pay money of equally intrinsic value 
in the market. The expectation of the creditor and 
the anticipation of the debtor may have been that the 
contract would be discharged by the payment of coined 
metals. But neither the expectation of the one party 
to the contract concerning its fruits, nor the anticipa- 
tions of the other, constitutes its obligation. The ob- 
ligation of a contract te pay money is to pay that which 
the law shall recognize as money when the payment 
is tobe made. If thereis any thing settled by decision 
it is this, and it cannot be understood to be contro- 
verted, nor can it be said that congress may not by its 
action indirectly impair the obligations of contracts’ if 
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by the expression be meant rendering them fruitless or 
partially so. Directly it may, confessedly, by passing 
a bankrupt act embracing past as well as future trans- 
actions. This is obliterating contracts entirely. So it 
may relieve parties from their apparent obligations in- 
directly in a multitude of ways. All such measures 
may, and must, operate seriously upon existing con- 
tracts, and may not merely hinder, but relieve the 
parties entirely from performance. 





REPRESENTATIVES OF VALUES. 


As to the objection that the legal-tender acts were 
prohibited by the constitutional provisions prohibiting 
the taking of private property for public use without 
just compensation, it is said that provision has always 
been understood to refer only to a direct appropriation, 
and not to consequential injuries resulting from the 
exercise of lawful power. The objection that the 
unit of money value must possess intrinsic value is 
regarded as foreign to the subject. The legal-tender 
acts do not attempt to make a standard of value. Their 
validity is not vested upon the assertion that their 
emission is coinage, or any regulation of the value of 
money. Nor is it asserted that congress has the power 
to enact that government promises to pay money shall 
be, for the time being, equivalent in value to the repre- 
sentative of value determined by the coinage acts, or 
to multiples thereof. It is hardly correct to speak of 
a standard of value. The constitution does not speak 
of it, and contemplates merely a standard for that 
which has gravity or extension. Value is an ideal 
thing. The coinage act fixed its unit as a dollar, but 
the gold or silver thing called a dollar is in no sense the 
standard of a dollar, but a representative of it. This 
decision overrules so much of what was decided in 
Hepburn v. Griswold, 8 Wall, 603, as ruled the legal- 
tender acts unwarranted by the constitution, so far as 
they apply to contracts made before their enactment. 
It is said that it is no unprecedented thing in courts of 
last resort, both in this country and in England, to 
overrule decisions previously made, and that, even in 
cases involving private interests, if this court is con- 
vinced it has made a mistake it will hear another argu- 
ment and correct the error. It is agreed this should 
not be done inconsiderately ; but, in a case of such far- 
reaching consequences as the present, thoroughly con- 
vinced as the court is that congress has not transgressed 
its powers, it is regarded as a duty so to decide and to 
affirm the judgments below in both cases. It is also 
remarked that the court is not accustomed to hear 
such cases in the absence of a full court if it can be 
avoided. 

Mr. Justice Bradley read a long opinion concurring 
in the conclusions of Mr. Justice Strong. 


DISSENTING OPINIONS. 


The Chief Justice and Justices Clifford and Field —: 
all the dissenting justices, except Mr. Justice Nelson, 
who was not present—read dissenting opinions, set- 
ting forth at great length the minority’s views, with 
which the country is familiar as having been the 
opinion of the court in the former decision of the legal- 
tender question. In concluding, the chief justice says: 
“If, then, the plain sense of words—if the contem- 
poraneous exposition of parties —if common consent 
in understanding —if the opinions of courts avail any 
thing in determining the meaning of the constitution, 
it seems impossible to doubt that the power to coin 
money is a power to establish a uniform standard of 





value, and that no other power to establish such a 
standard is conferred upon congress by the constitu- 
tion. My brothers Clifford and Field concur in those 
views, but, in consideration of the importance of the 
principles involved, will deliver their separate opinions. 
My brother Nelson also dissents.” 

No other opinions were delivered, and the court sat 
until 5 o’clock for the reading of the five opinions in 
these cases. The dissenting opinions refer to the fact 
that the question on its former decision was so ably 
argued and decided with as mature deliberation as any 
cause ever before the court, by a full court, the decis- 
ion being concurred in by five justices against three 
dissenting. The court, by law, then consisted of eight 
justices, and its decision is now overruled by five justi- 
ces to four, the court now being composed of nine 
justices, and all those then upon the bench now retain- 
ing the views then expressed. 


—_——04e—__— 


THE OLD AND THE NEW NEW YORK RE- 
PORTS’ PUBLISHING CONTRACTS. 


THE OLD. 


This agreement, made this tenth day of March, in 
the year one thousand eight hundred and sixty-nine, 
between Homer A. Nelson, secretary of state of the 
State of New York; William F. Allen, comptroller of 
the State of New York, and Samuel Hand, State re- 
porter of said State, parties of the first part, and A. 
Bleecker Banks, of the city of Albany, party of the 
second part, witnesseth : 

That the party of the second part shall have the 
publication, for the term of three years from the date 
hereof, of the decisions of the court of appeals, to 
be prepared by or under the direction of the State 
reporter. 

In consideration of which the party of the second 
part agrees to publish the said decisions, and the notes 
and references thereto, and such other matter as the 
State reporter shall prepare, furnish and direct to be 
published, in volumes of not less than five hundred 
pages, including the index, with all practical accuracy 
and dispatch, and, in respect thereto, to observe and 
perform the following particulars, viz. : 

First. Each volume shall be well bound in substantial 
law binding, properly lettered, and in type and quali- 
ty of paper, and the entire execution of the work 
shall, in all respects, be equal to volume one of Ker- 
nan’s Reports, and the printed page and margin shall 
be of the same size as the last-mentioned volume. 

Second. The said volumes shall be published under 
the supervision of the State reporter, and shall be of 
the number of pages and bound and backed as he shall 
direct, and shall be so published and ready for sale 
and delivery at such times as the reporter shall direct ; 
and all the directions of the reporter shal] be observed 
in regard thereto. 

Third. Sixty-four copies of each volume shall be 
furnished and delivered to the secretary of state, on his 
request, to be distributed according to law. 

Fourth. The parties of the second part shall, at all 
times after publication thereof, respectively keep 
the said volumes for sale at the following prices: 

For a volume of five hundred and fifty pages, sixty 
cents. 

Fora volume of six hundred and fifty pages, eighty 
cents. 
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Fifth. The party of the second part shall observe and 
fnlfill, in other respects, the provisions of the acts of the 
legislature; among others, the duty of printing and 
keeping for sale the first two hundred and fifty pages 
of each volume, in accordance with section four (4) of 
chapter two hundred and twenty-four (224) of the 
laws of 1848. 

On failure to perform this contract in all and each of 
the foregoing particulars, the party of the second part 
shall forfeit this contract and all his rights and privi- 
leges thereunder, and also the sum of $5,000, to be re- 
covered by the parties of the first part, or their suc- 
cessors in office, for the use of the people of the State 
of New York. 

The copyright of any notes or references made by the 
State reporter to any of said reports shall be vested 
in the secretary of state, for the benefit of the people 
of this State. 

In witness whereof, the parties hereto have hereunto 

set their hands the day and year first above written. 


H. A. Ne son, Secretary of State. 
W. F. ALLEN, Comptroller. 

8S. Hann, State Reporter. 

A. BLEECKER BANKS. 


THE NEW. 


Articles of agreement made this 14th day of Decem- 
ber, 1871, between Homer A. Nelson, secretary of state, 
Asher P. Nichols, comptroller, and Samuel Hand, 
State reporter, parties of the first part, and A. Bleecker 
Banks, party of the second part: 

Witnesseth, The contract heretofore entered into 
between the secretary of state, comptroller and State 
reporter, and the said Banks, dated the 10th day of 
March, 1869, is hereby mutually and by consent of both 
parties, canceled, discharged, annulled and revoked, 
except as applicable to the first, second, third, fourth 
and fifth volumes of Hand’s Reports. 

And the parties of the first part do hereby agree as 
follows: 

The party of the second part shall have the publica- 
tion for the term of three (3) years from the date hereof, 
under the restrictions and conditions hereinafter set 
forth, of the decisions of the court of appeals and com- 
mission of appeals, to be prepared under the direction 
of the State reporter. 

In consideration of which the party of the second 
part agrees to publish the said decisions and the notes 
and references thereto, and such other matter as the 
State reporter shall prepare, furnish and direct to be 
published, in volumes of not less than seven hundred 
and fifty pages, including the index, with all practical 
accuracy and dispatch, and in respect thereto to ob- 
serve and perform the following particulars, viz. : 

Each volume shall be well bound in a substantial 
law binding, properly lettered, and in type and quality 
of paper and as to the entire execution of the work 
shall in all respects be equal to volume one of Kernan’s 
Reports, and the printed page and margin shall be of 
the same size as the last-mentioned volume. 

The said volumes shall be published under the super- 
vision of the State reporter, and shall be of the number 
of pages and bound and backed as he shall direct, and 
shall be so published and ready for sale and delivery at 
such times as the reporter shall direct, ard all the 
directions of the reporter shall be observed in regard 
thereto. 











Sixty-four copies of each volume shall be furnished 
and delivered to the secretary of state, on his request, 
to be distributed according to law. 

The party of the second part shall, at all times after 
publication thereof, respectively, keep the said volumes 
for and on open and public sale, at a price of $2,25 per 
volume, to be of not less than seven hundred and fifty 
pages, including index and roman pages; but if the 
said reporter shall direct a volume of less than seven 
hundred and fifty pages to be printed and published, 
it shall be published and sold at the same price. 

The party of the second part shall observe and ful- 
fill, in other respects, the provisions of the acts of 
the legislature, among others the duty of printing 
and keeping for and on open and public sale, the first 
two hundred and fifty pages of each volume, in accord- 
ance with section 4 of chapter 224 of the laws of 1848. 

The party of the second part hereby binds himself 
not to furnish, or cause or permit to be furnished, to 
any book, periodical or newspaper, any proof sheets 
or advance sheets of the said volumes, or any part 
thereof, as they are going through the press. 

The sixth volume of Hand’s Reports, it is mutually 
agreed, shall be published and sold in accordance with 
this agreement in all respects, and its provisions shall 
apply thereto, except as to the number of pages. 

On failure to perform this contract in all and each 
of the foregoing particulars, the party of the second 
part shall thereby immediately forfeit the said con- 
tract and all rights thereunder, except as to books then 
published, at the option of the parties of the first part. 

The said party of the second part shall also, upon 
breach of any of the conditions of the contract upon 
his part, become liable in the sum of $5,000, which is 
hereby fixed as liquidated damages for such breach, 
and which may be recovered by the parties of the first 
part, and their successors in office, from the party of 
the second part, in an action at law, which recovery 
shall be for the use of the people of the State. 

The copyright of any notes or references made by 
the State reporter to any of said reports shall be 
vested in the secretary of state for the benefit of the 
people of this State. 

In witness whereof, the parties hereto have hereunto 
set their hands, the day and year first men- 
tioned. 


H. A. NEtson, Secretary of State. 
SAMUEL HAnpD, State Reporter. 
ASHER P. NicHo1s, Comptroller. 
A. BLEECKER BANKS. 


STATE OF NEW YORK, 

COMPTROLLER’S OFFICE, 

I certify that I have this day compared the preced- 
ing copies of papers with the originals on file in this 
office, and that the same are correct transcripts there- 
from and of the whole of said originals. 

In witness whereof I have hereunto subscribed my 
[u. 8.) mame and caused the seal of my office to be 
affixed this llth day of July, A. D. 1872. 
Henry GALLIEN, Depty Comptroller. 
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Boox Norices.— Owing to the press of other matter 
we are compelled to omit our notices of new books 
the next issue. ’ 
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THE COURTS AND THE CHURCH. 

How far the civil power in this country may inter- 
fere in matters appertaining to church discipline is a 
question of considerable difficulty. This difficulty 
arises from two causes. The first is the complete sep- 
aration between church and State, and the theoreti- 
cally entire negation of all religion in the body politic. 
Notwithstanding the almost universal prevalence of 
Christianity, the United States is no more a Christian 
nation than China, and the endeavors of numerous 
zealous religionists to procure the insertion into the 
federal constitution of even an acknowledgment of 
the existence of the Deity has met with no encourage- 
ment. All organizations designed for the maintenance 
or advancement of religious doctrine are, in conse- 
quence, regarded in the same light as are associations 
for other purposes, Certain rights and privileges may 
sometimes be yielded by local laws to religious bodies, 
but these result from the influence of ancient habits, 
and are not looked upon with general favor. The 
church, standing upon the same ground as any secular 
organization, the same rules of government must 
apply. But the church has a two-fold character, one 
temporal, which governmental power may reach, the 
other doctrinal, which it may not. When the line of 
demarcation beween the two manifestations is certain 
and distinct, there is no trouble, but this is usually 
not the case, especially with those bodies which the 
clergy wholly or principally control. In such bodies 
spiritual and worldly departments are so intermingled 
and blended that it is impossible to touch one without 
affecting the other. This embarrasses the secular 
authorities, who are compelled frequently to interfere 
in the affairs of one department while they are for- 
bidden to do so in those of the other. 

The other cause of difficulty is the sensitiveness of 
that portion of the community who are connected 
with religious organizations, with respect to the in- 
tervention of civil power in matters appertaining to 
religion er its exercise. The existence of this feeling, 
and its readiness to manifest itself, compels those ad- 
ministering the law to use great caution in every step 
they take. Not only must the merits of the case in 
which the action is taken be considered, but the prej- 
udices of the public, or any large portion of it, 
attended to. The sentiment of the age is so strong in 
favor of religious liberty, that the least apparent in- 
justice done by those in authority toward the follow- 
ers of a particular faith is at once denounced, and the 
public mind will not be satisfied until the injustice is 
remedied. 

But the churches are growing rich in the land, and 
riches bring with them litigation and appeals to the 
tribunals of earthly justice. The wealth of a church 





consists not merely in its accumulated property, but 
also in the power of revenue it furnishes. A con- 
gregation may own, in its collective capacity, a thou- 
sand dollars worth of property, yet it may, perhaps, 
when subjected to the influences ordinarily brought 
to bear for the purpose, contribute to pious uses two 
thousand dollars per year. The probability of its con- 
tinuing to do so is as definite an article of value as is 
the good-will of a mercantile house. 

This value is, however, dependent upon certain 
conditions. One condition is, that the congregation 
remain in affiliation with the denomination or sect 
under whose auspices it was established. It is not, 
indeed, impossible, that a body of persons worshiping 
under one system may change to another and not 
essentially affect their donative ability. But this is 
not often done, and must be regarded as not among 
the probabilities. Another condition is, that the de- 
nominational officers or agents who collect and dis- 
burse the moneys obtained from the congregation be 
qualified and in good standing in the organization of 
which the congregation is a part. Now, the qualifi- 
cation and standing are determined by certain rules, 
There are usually certain high officials who are, by 
the constitution of their body, designated to deter- 
mine who are violators of those rules, and to inflict 
such penalties upon them as the law of the body 
may require. 

It may happen that the officer or agent-~is placed 
with a congregation, and by the rules of his body can- 
not be removed therefrom, except under certain cir- 
cumstances. The revenue received from that congre- _ 
gation, or a portion of it, is allotted to the support of 
the incumbent. He, in order to reach the position 
he occupies, has spent much time and labor under the 
direction of his body. Now, by the laws of that 
body, he may have, so long as he conforms to its 
discipline, a vested right in the place he holds and its 
benefits; if so, the law must recognize that right. In 
case the religious authorities undertake to dispossess 
him without cause or hearing, he may appeal to the 
civil power to prevent them. This he may do whether 
the alleged reason of the attempt concerns his action 
or his doctrinal teachings. 

A case (Stack v. O’ Hara) has recently been decided 
in the court of common pleas of Lycoming county, 
Pennsylvania, in which was involved the right of a 
Roman Catholic bishop to remove a priest of his dio- 
cese from the charge of a church where he had been 
installed. The defendant is a bishop residing at Scran- 
ton, and the plaintiff the pastor of a church at Wil- 
liamsport. The defendant, being dissatisfied with the 
ministration of the plaintiff, wrote him this letter: 


Rev. M. P. Stack—Rev. Sir: Your administration 
of the affairs connected with the church of the Annun- 
ciation has been such that~I feel myself compelled to 
remove you and leave the church vacant. And I now 
forbid you to exercise any priestly functions in Wil- 
liamsport, even to say mass. This prohibition binds 
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sub gravi. You may call on me at Scranton, and I will 
inform you of my further intention in your regard. 
W. O'HARA, 


Nov. 5. Bp. Scranton. 


This was done without giving the accused priest any 
opportunity of hearing or defense. He was not, how- 
ever, so submissive a son of the church as to obey 
without protest, and, believing the courts of his com- 
munion would afford him no remedy, appealed to 
those of Pennsylvania, where he obtained a prelim- 
inary injunction, which was subsequently made per- 
petual. Gamble, P. J., delivers the opinion, holding 
that the decrees of a council of bishops, held at Balti- 
more in 1866, are binding on the Roman Catholic 
church in this country. That, according to those 
decrees, “a bishop may assign a priest to any partic- 
ular charge or locality in his diocese, and may remove 
him thence to any other charge or locality when in his 
judgment such appointment or removal will advance 
the interests of the church,” 

This leaves it discretionary with the bishop to locate 
the priests of his diocese where he believes the inter- 
est of the church requires them; and the priests are 
bound to submit to such action, no matter how im- 
proper they may deem it, and cannot call upon the 
civil power to interfere. 

When, however, the superior ecclesiastical authority 
takes action upon reports affecting the character and 
reputation of the priest, “the bishop may not, with- 
out a hearing, remove him.” He must be tried by a 
regularly organized tribunal, who must conduct the 
trial “in a form approaching as nearly as possible to 
that prescribed by the council of Trent.” This was 
not done in the case of Rev. Mr. Stack, but the 
charge, condemnation and punishment were brought 
upon him at the same moment. Without a chance to 
vindicate himself, he was deprived of his position, 
living and reputation. This, Judge Gamble holds, 
was in violation of the decrees of the Baltimore 
council and also of the law. He says: 


“The fundamental laws of our government, both 
national and State, assert the same great principle of 
natural justice, in the emphatic declaration that no 
person shall be deprived of life, liberty or property 
without due process of law. 

‘*When an officer of an institution, however sacred and 
venerable, and however much personal respect and 
confidence we may entertain toward the officer him- 
self, claims the right to exercise a power so adverse to 
this universal sentiment of natural justice, he must 
stand intrenched by a charter clear and conclusive. 
To doubt is to deny the power.” 


The supreme court of the State will, of course, soon 
be called upon to review the conclusions of Judge 
Gamble and his associates, and determine how far 
the ecclesiastical power can be restrained by the 
civil; but whatever may be the ultimate result, Father 
Stack has, in the mean time, the substantial fruits of 
vietory. 








ON FUTURE ESTATES IN LANDS. 


BY MORTIMORE SANDFORD. 
(Continued from last week.) 

The conditions of a remainder at common law were: 
1, The necessity of a particular estate to subserve or 
to carry the seizin. From this flowed the doctrine 
of support. The supporting estate could not be one 
at will merely, for an entry to make livery to the re- 
mainder man determined the will; so, if the prior 
interest were void in its creation, or became by any 
means defeated afterward, the remainder fell, for the 
support fell, and thus there was not a regular deter- 
mination of the particular estate. 

2. The seizin necessary to a freehold in remainder 
must have attached to it on its creation. Livery 
could be made to a termor as the bailiff of the free- 
hold, or, with the consent of termor, to the remainder 
man directly; but in the case of a contingent remain- 
der it had to be carried by a prior tenant for life. 

3. If the remainder were contingent, it required, 
on account of the seizin, a freehold estate to support 
it; and it must have vested in interest during the 
continuance of the particular estate, or immediately 
on its determination. A contingent remainder was 
discriminated from a vested one in that the former, 
suspended by an event to happen, might never vest, 
since the event, by possibility, might never happen. 

4. Remainders must have vested in possession at 
the regular determination of the particular estate, and 
not otherwise. 

5. Remainders must have been of a freehold nature, 
and carved out of a freehold. Future interests of a 
chattel nature were regarded merely as contracts, and 
of course there were no remainders in a chattel. 

A remainder was a vested interest where the ten- 
ant was in esse, and his possession was to commence 
when the particular estate was spent. It was contin- 
gent where the tenant was not in esse, or was not 
definitely known, or where the estate depended on 
an uncertain event, the occurrence of which was to 
vest the interest. 

Among the rules applied to remainders as thus con- 
stituted, were: that the contingency, if any, must be 
a common possibility — potentia propinqua; they were 
defeated by any failure of the particular estate, whether 
for insufficiency or by act of such tenant. And so 
nicely was the doctrine of seizin applied that, if a con- 
dition were attached to the particular estate, and the 
grantor made entry for breach, the entry not only 
defeated the immediate interest, but all limitations 
thereon; and the reason advanced was, that other- 
wise there would be an hiatus in the seizin. 

As it was possible that a contingent interest might 
not vest during the period of the particular estate, 
trust terms were created to carry the seizin until the 
event—vpotentia propinqgua—should happen. And the 


courts were always inclined to construe a remainder 


to be vested when the language of the grant would 
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admit of that construction, and the rule was adopted 
in order to avoid a possible breach in the seizin which, 
should it happen, would defeat the contingent estate. 

It is evident that no perpetuities could arise in the 
construction of remainders at common law. There 
were no fees allowed by way of remainder on a fee; 
and where the remainder was contingent, it must 
have vested in interest during the continuance of the 
particular estate, and in possession upon the deter- 
mination of such interest. If life estates were limited, 
their existence could only continue through the dura- 
tion of the longest life then in esse; and terms for 
years were not permitted in remainder. A remainder 
on a fee-trial is an apparent exception; but the latter 
sould always be barred by a fine or a common re- 
covery, and the remainder thereupon ceased. 

It were unnecessary for the purposes of this essay 
to draw out at greater length the nature and incidents 
of remainders at common law. The system was 
abolished in this Statein 1830. A remainder at 
common law never was, in terms, a “future” estate. 
Tenures by military services never existed here, and 
livery of seizin, on which rested the entire fabric of 
remainders, properly so called, was abolished by 
section 136, p. 2, ch. 1, tit. 2, art. 4, of the Revised 
Statutes. Remainders as they existed at common 
law were swept away by sections 8, 9 and 42; the 
name alone being retained in the other sections for 
convenience, as the word “fee” was retained in 
section 2. The various common-law incidents of re- 
mainders and of particular estates were abrogated by 
sections 26, 27, 28, 32, 33 and 34, and, indirectly, by 
the other sections of the second title. 

And thus fell the entire structure of common-law 
remainders, which for centuries had been elaborated 
by the learning, and upheld by the fictions of the 
courts of common law; and on the ruins was built a 
system of future estates constructed from rules which 
had been applied to uses in chancery, and to execu- 
tory devises under the statute of wills. 

The doctrine of uses applied in the chancery to 
lands prior to the statute 27 Henry VIII, ch. 10, is 
of more interest to the modern conveyancer, since 
many of the existing principles of property origi- 
nated with these equitable estates. A use, recognized 
in equity but not in law, was a right in one person to 
the profits of lands, the legal title to which, with the 
seizin, were in another. The latter, or feoffee to use, 
was to follow the direction of the former or cestui que 
use, in carving out estates in the land, and for any 
breach in the confidence by the former, a remedy lay 
in chancery alone. The use did not issue out of lands, 
as rents do, nor was it annexed to the estate as a con- 
dition — for rents and conditions were legal entities — 
but it was an equitable estate collateral to the posses- 
sion of the feoffee, and those in privity with him. In 
respect to legal ownership the use was neither a right 
ad rem, nor jus in re; it was merely a confidence 
touching the lands reposed in the feoffee to use, and 








enforced by the chancellor. If the confidence were 
general and permanent it was a use; if special and 
temporary, it was a trust.” 

All lands in possession, remainder or reversion, 
might be conveyed to uses, provided the estates so 
conveyed were existing interests, of which seizin 
could be predicated, and livery made on the transfer 
to feoffee. To this extent equity followed the require- 
ments of the law. A leasehold, therefore, could not 
be conveyed to uses because seizin did not attend the 
transfer of that class of interests; but a use for years 
could be created in a freehold, since here the use was 
raised in an estate conveyed with the usual livery of 
seizin. Seizin, then, never attached to these equita- 
ble estates or uses, but attended the subordinate legal 
estate in the feoffee to which the use Was annexed. 
An interest, either of a freehold or a chattel nature, 
might be the subject of a use, and on its creation 
it was governed by rules emanating from the chan- 
cellor subordinating the legal estate to such equitable 
interest; no regard was, therefore, had to seizin, 
livery, feoffments, tenure or its incidents, or other 
like trammels of the common law. 

It is worthy of notice that no prescribed form was 
necessary to raising a use, except when the legal 
estate lay in grant at the common law, and then a 
deed was required for its creation, And it should be 
noted that the intention of the person raising the use 
was the cardinal principle of construction. 

There are other features of these equitable interests 
which deserve a passing notice, Equity would some- 
times raise a use where no intention to that end 
was expressed; as where afeoffment was made with- 
out consideration and a resulting use was inferred to 
the feoffor, no intention to the contrary being proved. 
If a change of possession of the lands were made, a 
use would be sustained in the absence of a considera- 
tion, though without such change a consideration of 
some kind was requisite to its validity. Words of 
limitation to heirs were not necessary to an estate of 
inheritance in uses, because the intention of the gran- 
tor, and not technical rules at law, was mainly con- 
sidered; though in other respects uses were descend- 
ible according to the rules of the common law. On 
the principle that a will was a declaration of the use, 
it was devisable, and, when raised, they could be 
granted or devised in fee, for life, or for years. 

By means of uses, a fee could be limited to A., to 
shift over on the happening of an event to B., in 
fee, or they might be limited, without a precedent 
estate, to spring up on a contingency, or other con- 
dition, and take effect as freehold estates in futuro ; 
and a contingent use of a remainder in fee might be 
limited to a person not in esse, or not ascertained, 
without any preceding particular estate. A grantor 
might reserve to himself, or to a stranger, the power 
to revoke, at a future time, the uses then declared, 
and in the exercise of that power might limit new 
uses in favor of others. A use might be limited as 
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a freehold to commence in interest or in possession 
in futuro; all of which limitations were unknown to 
the common law. : 

But no violence was thereby done to the rules of 
the common law, since the use was but a direction 
in equity to the feoffee, who held the seizin, and ful- 
filled the services of the tenure; and these were the 
chief qualities in estates protected at law, or recog- 
nized in the ordinary courts of the realm. 

Uses continued to be mere equitable interests up to 
the statute 27 Hen. VIII, ch. 70. This statute trans- 
ferred the seizin in the feoffee to the cestui que use, 
and made the estate in him a legal one, of the same 
quality and form as was the use prior to the statute; 
and the use, by the operation of the statute, was then 
said to be executed in the cestui que use. The stat- 
ute contemplated a feoffee seized of lands to a use, 
a cestui que use, and the use itself in possession, 
remainder or reversion. It then united the legal 
seizin ef feoffee to the equitable interest in the cestud 
que use, who thus held the estate so framed by the 
statute as if there were no intervening feoffee. The 
result of the enactment practically was to do away 
with livery of seizin on the creation of freehold 
estates recognized at law, since immediately on the 
creation of a valid use, seizin was transferred to it by 
force of the statute, and it thereby became a legal 
interest for all purposes. The doctrine of seizin 
thence was attached to these estates raised in equity, 
and it was held that a use executed hy the statute 
was of no longer duration than the estate in the feof- 
fee, because of the seizin which had been in him; if 


the latter had an estate for life, the use to A., and his , 


heirs, conferred a life estate only. Under the statute 
the same words were required to create a freehold 
estate as at common law, but the use could be limited, 
as before, in fee, for life or years, or in reversion, or 
remainder. If the cestui que use was not in esse, or 
was not ascertained, the use remained in the grantor 
or his feoffee, waiting to be executed upon his 
appearance. 

A further consequence of the doctrine of, seizin 
under the statute was, that, if a use were limited as a 
contingent remainder, it had to vest in interest during 
the existence of a particular estate, and vest in pos- 
session on the determination of such estate, as at 
common law; and, by a fiction, these executory uses 
were, before they were vested interests, and before 
they became executed, under the statute, supposed to 
rest for support on the seizin in the grantor or in his 
feoffee to use. 

A new species of interests were, therefore, added 
to the list of estates known to the law; but the main 
effect of the statute was the avoidance of livery, by 
conveyances operating under it, and, by consequence, 
the springing,up of new fictions in the courts for the 
support of their favorite doctrine of seizin. 

Although springing and shifting uses, powers, and 
conditional limitations were thus introduced, by the 








statute, into the awkward presence of the common 
law, and barely recognized, it is chiefly to limitations 
contained in wills, and known as executory devises, 
with the decisions thereon, that we must immediately 
trace the principles of our own system of future 
estates. An executory devise was defined to be a 
limitation by will of an estate in lands in futuro, 
which was upheld, although contrary to the rules 
applied to limitations in conveyances at common law. 
These executory interests were permitted to be 
limited in wills on the principle that the intention of 
the testator was to be considered before technical 
rules, and ought to be carried into effect. 

A few years after the statute of uses was enacted, 
the statute of wills (82 Hen. VIII, ch. 1) was passed, 
and the courts in construing devises, under this stat- 
ute, adopted the rules which chancery had laid down 
in respect to devises of uses, with the scanty pro- 
visions framed by the courts for. those customary 
devises known to the judges before the statute. A 
liberal and rational system of future estates then 
grew up under the protection of the courts, at law; 
the precedents which have been shaped in equity, 
from principles taken from the civil law, commended 
themselves to the good sense, and to the needs, of 
the age, and were taken up and developed in the 
reasoning of the judges with an openness and sin- 
cerity in strong contrast with the shuffling of fictions 
of the common law. 

Mr. Fearne’s division of executory devises of free- 
holds is* 

I. Where an estate is devised to one, but to deter- 
mine upon some future event, and the estate there- 
upon to go over to another. And a fee so limited on 
a fee would be a valid limitation. 

II. Where the testator limits a future estate to 
come into existence at a period certain, or upon a 
contingency, but does not part with the fee. Until 
the happening of the event to vest the interest, the 
estate went to the heirs of testator, or might pass by 
a special, ora residuary devise. 

In construing such devises under the statute, the 
courts laid down the rule, that limitations of the first 
class were to be treated as remainders, where it 
could be done, and rot as executory devises; for the 
reason that remainders were well known to the law, 
as were the rules applicable to them, and also because 
they were not obnoxious to the charge of perpetuity. 
It was often doubtful, under this rule, whether a limi- 
tation, in a given case, was a remainder or an execu- 
tory devise, and much of the learning on the subject 
consists in distinguishing between these interests, 
and is not therefore applicable to our system of 
property. 

If the devise were a present one, the devisee must 
have been in being at the time of testator’s death, or 
the devise fell; but if the devise were deferred to the 
happening of a future event, it would wait upon the 
contingency during the necessary interval, within 
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certain definite limits. But almost every executory 
devise was limited upon some contingency, or some 
condition, to vest in interest when the event hap- 
pened, or the condition was performed. Unless a 
period of time were prescribed within which these 
executory limitations should vest in interest, it was 
plain the door was wide open to perpetuities, and 
property could be withheld from alienation for an 
interminable length of time. To avoid the difficulty, 
resort was had to an analogy drawn from the com- 
mon law, which had been framed to defeat an earlier 
effort to control the free alienation of lands. 

In the the settling of family estates, when a mar- 
riage was contemplated, a use for life was raised to the 
husband and wife, with remainder to the use of their 
first son (or other offspring) in tail. As the heir in 
tail, on coming to majority, could, by joining with the 
tenant for life, bar the entail by suffering a recovery ; 
these settlements effected a suspension of the power 
of alienation during the period of minority only. 

An absolute period of twenty-one years was taken, 
and a fraction of a year to allow for gestation, with 
any number of lives in being,,.and these limits were 
prescribed by the courts as the period during which 
executory devises not only might, but must vest in 
interest. Within this period the testator could in- 
dulge his wishes or his whims, and withdraw from 
property its ordinary capacity to be conveyed, but, 
subject to these limits, it was required that there should 
be persons in esse, who could at any time dispose of 
the entire fee. 

Any estate of a freehold nature could be limited by 
executory devise; and, in general, executory devises 
could be limited in any freehold estate. Chattel in- 
terests were upheld when the subject of contingent 
bequests, and an estate for life or years could be so 
given in the personalty. 

An executory devise differed from a remainder in 
requiring no particular estate to support it, and a 
freehold estate might have been limited after a fee, or 
in futuro ; the devise was not destroyed by any acts 
of the tenant of the precedent estate, and needed not 
to vest on its determination. And these differences 
are pregnant with meaning when considered in con- 
nection with our statutes on future estates. 

A distinction to be dwelt on by the student is the 
vital difference between a vesting in interest ot a con- 
tingent devise and its vesting in possession, and the 
distinction is as necessary to be borne in mind under 
the statutes as it was in the former law. Before the 
event expressed in the will should happen, on the oc- 
curring of which the estate devised was to take effect, 
the interest of the devisee was a mere naked right 
waiting to be clothed by the happening of the event, 
and on its happening the interest was said to- rest. 
But between the vesting of an interest and the ac- 
tual enjoyment of the lands in possession, an interval 
might intervene, on the passing of which the estate 
so vested in interest was said to vest in possession. 





The principal thing to be observed was the vesting ot 
the interest, since, if that did not take place, the es- 
tate could not take effect in possession. And it is 
sometimes difficult in practice to say whether the 
event attaches itself to the interest as a contingency, 
or merely refers to the possession, and postpones it. 

From what has been thus rapidly said, the student 
will have observed that there were three streams of 
future estates flowing down to us from the common 
law, differing in their character, and the rules appli- 
cable to them, as they severally arose from instruments 
at common law; from conveyances operating under 
the statute of uses; or in wills. And yet the interests 
so conveyed, when divested of technical apparatus, 
and the doctrine of seizin, were but future estates of 
a similar nature, and, therefore, to be grouped in asin- 
gle category of landed interests. Nor was it impracti- 
cable to reduce these jarring parts to a congruous 
whole, without an utter destruction of the existing 
law. By lopping off, or modifying, one rule, and re- 
taining or extending the reach of another, a system 
of property was obtained which kept the benefits, 
without the evils, of the law then in force. The doc- 
trine of siezin was stricken from the law, and with it 
fell remainders and uses rooted in that doctrine. And 
generally the rules which had been laid down by the 
courts for executory devises were extended to all 
future estates framed by the statutes; and a system of 
limitations was thereby developed, orderly in its 
parts, and consistent asa whole with right reason and 
policy. 

A consideration of these future estates under the 
statutes will be resumed in a second article. 


—_———_ooe—— 


CURRENT TOPICS. 


The supreme court of Illinois adopted at the Sep- 
tember term, 1871, a new rule, or rather revised an 
old one, in regard to admissions to the bar. Here- 
after, every applicant for license to practice law in the 
courts of that State will be required to undergo an 
examination by the court, touching his qualifications 
as an attorney and counselor at law. It is provided, 
however, that “ It shall be a requisite of such exami- 
nation that such applicant shall have pursued a regular 
course of law studies in the office of some lawyer in 
general practice for at least two years, of which fact 
he shall satisfy the court by the certificate of such 
lawyer and his own affidavit.” The time spent in a 
law school as a law student is to be considered as part 
of the two years. We rejoice to see this evidence of 
an intention on the part of the highest court of Illinois 
to prevent the incoming to the profession of unedu- 
cated or half-educated individuals, by requiring the 
only unevadible proof of fitness—a fixed period of 
preparation. We would have wished to make the 
term of study a year longer, as it is in our own State, 
but are well satisfied even with two years. It is not 
wholly the length of time of study insisted upon that 
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gives us hope of the regeneration of the legal guild, 
but the fact that some time is insisted upon. For 
years the tendency has been all the other way; but, 
unless the signs of the times deceive, the end has been 
reached, and we are going back to the better customs 
of old in the matter of admission to the bar. 


The laws of our own State upon this subject of 
admissions to the bar are such that the court is con- 
strained to make an exception in the rules in favor of 
certain law schools, and not to require from those 
graduated at these institutions the full period estab- 
lished for others. This, whether justly or not, gives 
occasion for considerable complaint from such young 
men as cannot or do not wish to connect themselves 
with particular schools. This complaint will not cease 
so long as the discrimination now existing remains, 
and will have the effect to make the rule requiring a 
term of clerkship unpopular. We would suggest to 
the institutions indicated that they add to the qualifi- 
cations for graduation one requiring the candidate to 
have devoted himself to the study of the law, includ- 
ing his attendance at the institution for a period of 
three years. This we are confident would not mate- 
rially diminish the number of students, while it would 
take away all shadow of pretext for the cry of favor- 
itism now raised by persons pursuing their studies 
outside of the schools. 


The omnibus company of Paris threatens to sue 
the municipal administration of that city for damages 
arising from their neglect to clean the streets. A 
heavy snow fell, and, being allowed to remain in the 
streets, caused injury to a number of the company’s 
horses. It is insisted by the French lawyers that the 
public authority which collects a tax, by that act 
enters into an agreement with the tax payer to afford 
him protection, which includes the safety of his person 
and property. The omnibus company pay a heavy 
special tax on all their vehicles which ply for hire in 
the streets, and claim that this is a peculiar reason 
why the principle above stated should apply to their 
case. 


The civil service rules require candidates to undergo 
a competitive examination in order to ascertain who 
are the most intelligent, that the public may secure 
efficient servants. Under our jury system a competi- 
tive examination is also required, but here the end is 
to discover the most ignorant, who are at once chosen 
jurors. Thus, while we are unwilling to trust the 
details of public business to stupid or uneducated men, 
we take every care to receive them as arbiters con- 
cerning our most important interests. It is certainly 
desirable that a change should be made whereby per- 
sons of culture and information may be rendered com- 
petent to occupy the jury box, and we are glad to see 
that a bill has been introduced in the legislature of 
this State to enable those who read the newspapers 





to act as jurors, notwithstanding they have, from 
such reading, formed an opinion concerning the 
matter at issue. 


Illinois has a sensible liquor law. The vendor of 
spirits is required to furnish a bond, with responsible 
sureties and a heavy penalty, that he will respond for 
any damage which may arise from the evil effects of 
liquors sold by him. The wife and children of a 
drinking man, and other interested persons, are entitled 
to prosecute for any loss occasioned by his inebriety. 
A law of this character faithfully carried out will 
probably restrain the use of intoxicating drinks within 
reasonable limits, which is all that can be hoped in 
our day, and, perhaps, all that even the most earnest 
temperance man ought to ask. 


The London Economist suggests a new system of 
selecting judges, which is to have the full number 
required first chosen by the legislature, and all vacan- 
cies subsequently happening filled by the judges at 
the time in office. This, it thinks, would purify even 
the New York judiciary. It would also increase the 
respect of the bar for the judicial office. For our own 
part. we would about as soon have the Paris commune 
choose our judges as such a close corporation as the 
one proposed by the Economist. Some such arrange- 
ment prevailed in Venice during the height of its 
power. The council of ten were a very independent, 
and, we presume, incorruptible, judiciary, but the 
history of their administration is not peculiarly 
attractive to one accustomed to English and American 
methods of judicial procedure. We think we would 
prefer to risk the present mode, rather than to make 
any experiments in the direction suggested. 


Judge Jamison, of the superior court of Chicago, 
not having the fear of the Legal News before his eyes, 
has recently decided against female suffrage in an 
action brought by a certain Mrs. Waite against the 
judges of election in that city, for refusing to receive 
her vote. The judge maintains that suffrage is not a 
natural right, either under the constitution of the 
United States, the constitution of Illinois, the Declar- 
ation of Independence, or the Decalogue, the right to 
vote being acquired wholly by the consent of those 
who have power to grant or withhold. 

It is well, considering the prejudice of Illinois 
judges, that Mrs. Bradwell has not permitted the 
question of women’s right to fill positions heretofore 
occupied exclusively by men to rest upon their dicta, 
but has taken it before the highest tribunal in the 
land. As the points at issue are now before the 
federal supreme court, we will soon know whether 
the avenues to legal emolument and distinction are to, 
at once, be thrown open to woman, or the slow pro- 
cess of local legislation to be waited for before she 
can obtain what some claim to be her right. 














THE ALBANY LAW JOURNAL. 


55 








As to rights, the notions of the popular mind are 
somewhat confused. We talk about right of suffrage, 
yet establish qualifications which shut out three-fourths 
of the population. In this thing some qualification 
of age always must exist. To the right of protection 
by the law, and its incidents, no disqualification exists. 
The alien and the infant can demand it, and the most 
exalted citizen can do no more. The practice of the 
law is one of the rights that the multitude have been 
reaching after. The whole matter of admission to 
the bar, and what qualifications should be requisite, 
turn upon the question what do the interests of suitors 
and the welfare of the public demand? The answer 
to this will determine what conditions should be im- 
posed upon the office of the advocate. In the con- 
sideration of such a subject all “ glittering generalities” 
about inalienable rights and the equality of races and 
sexes should have no place. 


The case of Morton v. Wylie, lately tried in the 
English court of common pleas, involves a somewhat 
difficult question. The action was brought to recover 
insurance upon the steamer Lucerne. The policy on 
the ship expired at midnight on the 19th of March, 
1869. The ship was last seen on the 19th of that 
month, during the day-time, off Ushant. Before the 
morning of the 20th she had gone down with all on 
board. The precise hour of her loss could not be 
definitely determined by evidence. The plaintiff's 
counsel insisted that she was already on the 19th 
amidst “the grave of rocks,” near Ushant. The de- 
fendant claimed that on that day she had a clear sea 
before her. The jury found for the plaintiff. 


The U. S. circuit court, sitting at Detroit, Michigan, 
in the cases of Zuylor v. City of Battle Creek, and 
Talcott v. Township of Pine Grove, decided on the 16th 
inst., hold that the town and municipal bonds issued 
in aid of railways, under an act of the legislature 
of Michigan, are valid and binding in cases where the 
issue was made before the decision of the supreme 
court of Michigan, declaring the act mentioned to be 
in violation of the State constitution. (People ex rel. 
Detroit & C. R. R.v. Township of Salem.) The decis- 
ions affirm the principle that the United States courts 
will respect and follow the rulings of a State court 
concerning the constitution of its own State. 


The court of appeals have, in Fisher v. New York 
Central Railroad, printed elsewhere, settled the 
question of cumulative penalties for charging illegal 
fares. It is held that the defrauded individual must 
be content with one fifty dollars, and cannot go into 
the business of riding over a railroad for the purpose 
of earning penalties, unless he is willing to sue on 
each ride before he takes the next. We suppose the 
industrious gentleman down the river, who spent a 





year in this praiseworthy employment, will now dis- 
count somewhat from the claim heretofore made by 
him for his services. 


Garnsey v. Rogers, noticed in our abstract, involves 
a point that we do not recollect to have met with 
before. The defendant took a deed absolute in form, 
but intended merely as a mortgage. By some inad- 
vertence a clause crept into the deed whereby the 
grantee assumed the payment of prior mortgages. 
The court held, that the holder of a prior mortgage 
cannot enforce the payment. 


-— — oee 


OBITER DICTA. 

When Sheridan pleaded his own cause in court, and 
that of the Drury Lane Theatre, an Irish laborer, 
known among the actors by the name of Billy Brown, 
was called upon to give his evidence. Previous to 
his going into court, the counselor, shocked at the 
shabby dress of the witness, began to remonstrate with 
him on this point: ‘“‘ You should have put on your 
Sunday clothes, and not think of coming into court 
covered with mire and brick-dust; it detracts from the 
credit of your evidence.” 

“* Be cool Mr. Counselor,’’ said Billy, ‘‘ only be cool 
you’re in your working dress and I am in mine; and 
that’s that.” 

It is related of Lord Chief Justice Holt, who had 
been very wild in his youth, that once being at the old 
Bailey, a fellow was tried for a highway robbery, and 
very narrowly acquitted, whom his lordship recollected 
to have been one of his early dissipated companions. 
After the trial was over, curiosity induced him to send 
for the man in private, in order to inquire the future of 
the contemporaries with whom he was once associated. 
He therefore asked the fellow what had become of 
Tom such-a-one, Will such-a-one, and Jack such-a-one, 
and the rest of the party. The fellow was quite 
touched with the reminiscences. He sighed and 
making a low bow replied,’’ ah, my lord, they are all 
hanged but your lordship and myself! ” 


One of the finest tributes of respect to a counselor, 
from his student, that we remember ever to have read, 
is that paid by Parsons (in the dedication of his 
‘contracts’? to Prescott the historian), wherein he 
alludes in elegant language to the historian’s father, 
William Prescott, one of the greatest legal minds New 
England has ever produced. Mr. Prescott retired 
early from the profession, both as advocate and cham- 
ber counsel, being possessed of an ample fortune, but 
he never discontinued his legal studies. At the age of 
eighty-two, when he died, in 1844, he was confessedly 
the most erudite lawyer in New England. He never 
attempted eloquence, but was, nevertheless, a success- 
ful advocate. His genial face and cordial manner, 
which were transparent vestments of his heart, every 
old Bostonian remembers. He was a true representa- 
tive of the gentle blood of New England. President 
Kirkland said of him, over his grave, that he was one 
of the few men who ever lived “that did not need the 
smart of guilt to make him virtuous, nor the regret of 
folly to make him wise.’’ Par negotiis neque supra— 
‘equal to, not above, duty ’ — was his fit epitaph. 














COURT OF APPEALS ABSTRACT. 
ARBITRATION. 


What constitutes: revocation by party to.—The de- 
fendant and certain other persons, one of whom 
was plaintiff, being in dispute concerning the boun- 
daries of their lands, which joined, entered into a 
written agreement whereby a survey was to be made, 
and one M. was thereafter to go upon the land and 
designate where the boundary line between defendant’s 
lot and plaintiff's lot was as the same existed when M.’s 
father occupied defendant’s lot, and that the lines fixed 
by the survey and modified by M. should remain the 
boundaries of defendant’s lot. Held, that this consti- 
tuted an agreement to submit the determination of the 
location of the line between defendant and plaintiff to 
M. as arbitrator, and that before M. acted upon the 
submission and determined the line, either party might 
revoke, and the decision of M. made after such revoca- 
tion was duly made had no binding force. Wood v. 
Lafayette. Opinion by Grover, J. 

CONTRACT. 

1. Acceptance of offer: what is not.— The defendant 
made a written proposition to the plaintiff to do some 
carpenter work. The plaintiff, after receiving the 
proposition, purchased some stuff which might have 
been used for other purposes, and began the work. 
This was the only overt action claimed to be an accept- 
ance of the proposition. Held, that it was not a suffi- 
cient acceptance to bind the defendant. White v. Cor- 
lies. Opinion by Folger, J. 

2. An act which is in itself no indication of an ac- 
ceptance which will bind the party making an offer, 
cannot become such because accompanied by an un- 
evinced mental determination to accept. Ib. 

See Mortgage. 


, DAMAGES. 

1. Measure of, in contract with common carrier. — The 
defendant agreed to carry apples for the plaintiff upon 
the canal and deliver them in New York free from 
frost. The apples were frozen and destroyed while in 
course of transportation. Held, that the measure of 
damages is the yalue of the apples in New York at the 
time they should have been delivered there, in pursu- 
ance of the contract in the condition defendant under- 
took to deliver them, less the price to be paid for trans- 
portation. Sturgiss v. Bissell. Opinion by Grover, J. 

2. Grant of water privilege: measure of, in failure to 
supply water granted. — Under a clause in a deed for a 
mill-privilege in which there is granted to the plaintiff 
“three hundred and seventy-five inches of water 
under thirteen feet head,’’ the words being held to in- 
dicate the quantity of water granted and not the head, 
plaintiff in the event of obtaining only eleven and a 
half feet head is not entitled, as a measure of damages, 
to the difference between the value of the mill operated 
by the power given by thirteen feet head and that of it 
operated by eleven feet head, and evidence as to the 
value measured by the power is incompetent. Tor- 
rance v. Conger. Opinion by Rapallo, J. 

3. Supposed errors of jury in assessing not reversible: 
contradicting parties’ own witness: acts in: discretion 
of trial judge not reversible. — The court of appeals can- 
not correct any supposed errors of a jury on the assess- 
ment of damages. Williams v. Sergeant. Opinion by 
Allen, J. 

4. The declarations and admissions of a party to the 
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record of any fact material to the issue are always 
competent evidence against him, and this is not affect- 
ed by the circumstance that these admissions are in 
contradiction to the testimony of a witness of the 
party introducing them. Ib. 

5. A court of review cannot revise or reverse the de- 
cision of the judge at the trial in a matter properly 
within his discretion. Ib. 


EVIDENCE. 
See Damages, 4. 


INSURANCE. 

1. Vendor and vendee of insured property: subroga- 
tion: quality of “‘ kerosene.’’ —The vendee under a con- 
tract of sale, by which the title of a factory and saw- 
mill was to remain in the vendor until performance 
of certain conditions by the vendee, agreed to pay the 
expense of insuring the property. This was done by 
the plaintiff, who was vendor, and charged to the 
vendee, with the assent of his brother, who acted for 
him. Held, that the insurance premiums were in fact 
paid by the vendee under an agreement so to do, and 
that the insurance was really for his benefit. Wood v. 
N. W. Ins. Co. Opinion by Folger, J. 

2. In such case the insurance company had no right 
of subrogation, even if they issued the policy without 
notice of the contract of sale. Ib. 

3. Though the plaintiff’s insurable interest was that 
of vendor holding an equitable lien on the property 
for the purchase-money, yet, holding the title, he 
might cover not only his special interest but the prop- 
erty itself. Ib. 

4. The policy contained a clause forbidding the use 
of “‘camphene, spirit gas, phosgene,” etc., or “any 
other inflammable liquid.’”’ Held, that a liquid not 
mentioned by name, to be covered by the clause, “‘any 
other inflammable liquid,’’ must be inflammable, as are 
those enumerated articles. And where “ kerosene”’ 
was not named, and there was no finding or proof of 
its character in this regard, this court cannot take 
judicial notice of its qualities. Ib. 

5. Judicial notice cannot be taken that the article of 
‘“*kerosene”’ is in all cases explosive, the legislature 
having declared (laws 1865, ch. 773, § 3, laws 1866, ch. 
872), that there is a degree of purity to which it may 
be brought at which it may safely be kept on sale in 
cities. Ib. 

LANDLORD AND TENANT. 

1. Covenant against subletting: waiver of forfeiture 
under.—The defendant was tenant of the plaintiff 
under a lease, whereby it was provided that the leased 
premises should not, under the penalty of forfeiture, 
be sublet without the consent of the lessor. The defend- 
ant did sublet, but told plaintiff’s agent, who had 
charge of the premises, of his intention to do so, and 
afterward told such agent that the same had been done 
and paid rent, which was received. Held, a waiver of 
the forfeiture. 

2. There was not acontinuing cause of forfeiture so 
long as the subletting continued. When the sublessees 
went into possession the forfeiture was complete, had 
the lessor seen fit to enforce it. But receiving rent 
with knowledge of the forfeiture waived it. Ireland v. 
Nichols. Opinion by Grover, J. 


CORPORATIONS. 


1. Organization of: duty of secretary of state as to 
filing papers. — A corporation cannot be formed under 
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the act for the incorporation of benevolent, charitable, 
etc., societies (laws of 1868, ch. 319), except for some 
one of the purposes named in it, and the right to file a 
certificate in the office of the secretary of state, by 
which a body corporate is created, exists only in behalf 
of organizations formed for those purposes. People ex 
rel. Blossom v. Nelson. Opinion by Allen, J. 

2. The secretary of state cannot be required to file a 
certificate for the organization of a corporation, not 
authorized by the act. Ib. 


MORTGAGE. 


1. Deed from vendor to person adwancing money for 
purchaser, whee mortgage: purchaser’ s equity of redemp- 
tion: or yance: referee’s report.— One 8. 
made a written agreement with the owner of certain 
land for the purchase thereof, for the sum of $2,500, to 
be paid in one year, upon payment of which he was to 
receive a conveyance. S. went into possession. About 
the expiration of the year S. and defendant made a 
parol agreement, by which the defendant was to ad- 
vance to the vendor for 8S. the sum of $500, and was to 
take a conveyance in his (defendant’s) name. He was 
also to execute his bond and a mortgage on the land for 
$2,000 to one D., and was to apply the moneys received 
to the payment of the vendor. Defendant was to hold 
this deed as security, and to permit S. to redeem within 
one year or some not particularly specified time there- 
after. This agreement was so far executed that the 
vendor was paid and a conveyance made to defendant. 
S. remained in possession for two years, when he 
yielded the possession to defendant, who took the same. 
Subsequently S., by a writing, assigned to plaintiff all 
his right, title and interest in the premises, whether 
legal or equitable. The writing was signed but not 
sealed. Held, that the deed of the defendant was a 
mortgage, and that S. had the right to redeem. Under 
the agreement between S. and the vendor, the vendor 
became the trustee for S. who held the equitable title, 
and when the holder of the equitable title directs the 
holder of the legal to convey the title to a third person 
as security for a debt of the former, the third person 
holds such title as a mortgagee. Stoddard v. Whiting. 
Opinion by Grover, J. 

2. The equity of redemption in such a mortgage 
cannot be cut off without a strict foreclosure or fore- 
closure and sale in the court. Ib. 

3. The instrument conveying the interest of S. to 
the plaintiff was not void for the want of a seal. It 
was neither of the estates mentioned in § #87, p. 738, 1 
R.S. The conveyance of “all the right, title and in- 
terest,’”’ etc., was sufficient to embrace an equity of re- 
demption. Ib. 

4. Where an action has been tried before a referee, 
and the case on appeal does not contain any of the evi- 
dence, but the findings of fact only, the true rule is to 
assume that there was no evidence from which any 
other fact could be found, and where the conclusions 
of law in such a case have been excepted to, the ques- 
tion to be determined is whether such conclusions are 
warranted by the facts found. Ib. 

5. Foreclosure: neglect to make owner of equity of re- 
demption a party: bankrupt law.— The defendant at- 
tempted to foreclose a mortgage upon property of 
which the plaintiff's assignor in bankruptcy held the 
equity of redemption. Such assignor was not made a 
party in the foreclosure suit. The property was sold; 
the defendant purchased it and sold it to one Babcock. 
Held, that the plaintiff was entitled to entertain an 








action to redeem to which Babcock was a necessary 
party. A complaint which did not make him such was 
properly dismissed. Winslow vy. Clark. Opinion by 
Rapallo, J. 

6. But the plaintiff was not entitled to a personal 
judgment against the defendant for the value of the 
property less the amount of the mortgage. There was 
no conversion of the interest of the bankrupt on the 
property in dispute. This interest remained intact. 
Tb. 

7. The 35th section of the U. S. bankrupt act does 
not aid the assignee. There had been no transfer or 
conveyance of the estate from the bankrupt to the de- 
fendant. Ib. 

8. Absolute deed intended as security: payment of 
prior incumbrances assumed by grantee: when such 
assumption not available to holder of prior lien. —The 
defendant, in order to secure himself for certain 
moneys advanced to one holding the title to a farm, 


“took a deed absolute in form, but which was only 


intended as security for the debt and accompanied by 
an agreement fer redemption. The deed contained 
a clause, whereby the grantee assumed the payment of 
certain prior mortgages held by plainliff. The plaintiff 
foreclosed his mortgages, and upon the sale of the 
property there wasa deficiency. Held, that the defend- 
ant was not liable for the deficiency. At the most, an 
agreement of this character is a mere agreement to 
advance. It is not a security in the hands of the 
grantor as surety available to the parties in whose 
favor the prior liens exist on the ground of equitable 
subrogation. Garnsey v. Rogers. Opinion by Rapallo, 
J. 

9. A promise made by one person to another from 
the performance of which a third party would derive 
a benefit, he being privy to neither the contract, nor 
the consideration, does not entitle such third party toa 
right of action in the contract, unless it has been made 
for his benefit. Ib. 

10. The conveyance being defeasible, the grantor 
reserving the right to pay the debt, when he did so he 
discharged the agreement to pay the prior incum- 
brance. The reservation of this right is inconsistent 
with the idea that the assumption by the grantor was 
for the benefit of prior mortgages. Ib. 


PRACTICE. 


1. Election of actions: waiver of.—The defendant 
owning a sloop sold one-half of the same to plaintiff’s 
assignor, one Ward. Afterward he sold the whole to 
one Malcolm, ignoring the rights of Ward. Held, that 
such sale authorized Ward to either sue for a conver- 
sion of the property, or assert his right of possession 
by keeping possession or regaining it if it was inter 
rupted. Rodermund v. Clark. Opinion by Folger, J 

2. The effectually taking of either of three remedies 
precluded him from taking the other. Therefore when 
he had taken actual possession of the sloop, and in- 
sisted upon the ownership of an interest in it by re- 
quiring a return of it from the sheriff, when legal pro- 
ceedings were commenced by the last purchaser to 
obtain possession, and he afterward abahdoned his 
claim of possession, his right of action for conversion 
was gone. Ib. 

3. Conditional order not appealable: order staying 
proceedings for contempt and forbidding appeal ap- 
pealable: right to hearing of party in contempt.— An 
order was made by the-special term, whereby it was in 
one portion ordered that, unless the defendant within 
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ten days complied with an order he had refused to 
obey and pay $10 costs, his answer should be stricken 
out aud the cause should proceed as if there were no 
answer. There was no subsequent order, although the 
party did not obey the order granted. Held, that this 
part of the order could not be appealed from, being 
only conditional. There should be proof put on file 
that the order had been disobeyed, and another order 
of the court issued making peremptory and absolute 
that which was befere conditional. Brinkley v. Brink- 
ley. Opinion by Folger, J. 

4. But another portion of the order which directed 
that in the mean time (i. e. until he complied with the 
former order, for the disobedience of which he was in 
contempt) all proceedings of the defendant in the ac- 
tion, including his proceedings on his appeal from the 
former order to the general term, be perpetually stayed 
is an absolute and final order, and is appealable. Ib. 

5. Though one in contempt will not be heard, this 
applies only to matters of favor, and not to matters of 
strict right. A party is entitled to be heard if his ob- 
ject is to get rid of the order, or other proceedings which 
placed him in contempt. He will not be allowed to 
take any aggressive proceedings, but may move to dis- 
charge an order, though in contempt for disobeying it, 
and he may also appeal from it. Ib. 

6. The special term had no power to stay the defend- 
ant in his proceedings by appeal, to show that the order 
which he did not obey was erroneous. Ib. 


RAILROADS. 

1. Leases of: extortion by: cumulative penalties for 
extortion by, not recoverable.— The B. and L. R. R. and 
the B. and N. F. R. R. entered into an agreement, by 
which the right of way of a railroad between T. and 
B. was to be procured at the joint expense of both 
companies, to be held and enjoyed by both for their 
joint and separate business; the grading, etc., to be of 
sufficient width for two tracks, said companies each to 
pay, for itself, the expense of the superstruction of one 
track. The B. and N. F. Co. never laid any track upon 
the line acquired under this agreement. Subsequently 
the B. and L. R. R. became consolidated with other 
railroads, under the name of the N. Y. C.R. R. Shortly 
after which, the N. Y. C. R. R. acquired from the 
B. and N. F. R. R. the right to use the road of the 
latter, and its franchises during its existence as a cor- 
poration. This contract was made under the act of 
1839 (laws of 1839, ch. 218, 3 Edm. St. 607), which author- 
izes one corporation to construct for the use of the road 
of another corporation, but forbids such use to be ina 
manner inconsistent with the charter of the cor- 
poration whose road-is used. The N. Y. C. R. R. is 
allowed to charge only two cents per mile for fare, the 
B. and N. F. R. R. may charge four. Subsequently, 
the N. Y.C. R. R. having become the owners of all the 
stock of the B. and N. F. R. R., acquired the ownership 
of the road under the provisions of the act in relation 
to railroads, held under lease. Laws 1855, ch. 302, 3 Edm. 
St. 647. Held, that while the N. Y. C. R. R. 
Co. succeeded to the rights of the corporation whose 
road they had acquired, it did not give it the right to 
charge more than two cents per mile between T. 
and B., as the track used was itsown, and not that of 
the B. and N. F. R. R., and for a greater charge they 
are liable to the penalties provided by the act to pre- 
vent extortion by railroad companies. Laws 1857, ch. 
185, 3 Edm. St. 649; Fisher v. N. Y. Central R. R. 
Opinion by Grover, J. 





2. The fifty dollars given by this statute to the party 
paying the illegal fare is not as a satisfaction for the 
injury received, but to enable him to prosecute in a 
court of record. Ib. 

8. It was the design of the statute that but one for- 
feiture should be recovered for all acts prior to the com- 
mencement of the action, and but one penalty of fifty 
dollars can be recovered, no matter how numerous the 
over-charges in consequence of which the action is 
brought. Ib. 


4 
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COURT OF APPEALS. 


JAMES H. FISHER, respondent, v. THE NEW YORK 
CENTRAL RAILROAD COMPANY, appellant.* 

Geo. W. Cothran, for respondent. 

A. P. Lanning, for appellant. 

GRoveER, J. In 1852 the Buffalo and Lockport Rail- 
road Company became a corporation under the provis- 
ions of the general railroad law for the purpose of con- 
structing and operating a railroad for the transporta- 
tion of persons and property between these places, 
which road should pass through the village of Tona- 
wanda, a place situate ten and a half miles north of 
Buffalo. 

The corporation commenced the construction of its 
road and had completed the same from Lockport to 
Tonawanda, and, under a contract with the Buffalo and 
Niagara Falls Railroad Company, was engaged in the 
construction of a track for its use between Tonawanda 
and Buffalo on the seventh of July, 1853. When it be- 
came consolidated with certain other companies, pur- 
suant to the act of April 2, 1853, into a new corpora- 
tion under the name of the New York Central Railroad 
Company. At the time of this consolidation, and for 
some time previous thereto, the Buffalo and Niagara 
Falls company were operating a railroad between the 
city of Buffalo and the village of Tonawanda, the latter 
being a station on its road from Buffalo to Niagara 
Falls. After the consolidation, the New York Central 
company completed the track from Tonawanda to 
Buffalo, over which it ran trains from Lockport to 
Buffalo. These facts show clearly that that part of the 
road between Tonawanda and Buffalo was subject to 
the seventh section of the consolidation act, which pro- 
vides that when two or more of the railroad companies 
named in the act become consolidated under its pro- 
visions, said consolidated company shall carry way 
passengers on its road at arate not exceeding two cents 
per mile, unless relieved therefrom by the facts here- 
after stated. 

On the 7th of June, 1852, the Buffalo and Lockport 
and the Buffalo and Niagara Falls companies entered 
into an agreement (by which the right of way on the 
line adapted by the Buffalo and Lockport company 
(substantially between Tonawanda and Buffalo) was to 
be procured at the joint expense of both companies, to 
be held and enjoyed by both companies jointly, for 
their joint and separate business, and that the grading, 
masonry and bridges were to be constructed at the 
joint expense of both companies, such grading, etc., 
to be of sufficient width for two tracks, said companies 
each to pay for itself the expense of the superstruction 
of one track. This plainly contemplated that while 
the right of way was to be acquired at the joint ex- 
pense of both companies, and the expense of grading, 
etc., paid in like manner, yet each company was to lay 


* For syllabus, see abstract above. 























THE ALBANY LAW JOURNAL. 


59 











its own track thereon at its own expense, if it chose to 
avail itself of its right so to do. The Buffalo and 
Niagara Falls company never laid any track upon the 
line acquired under the agreement on the 23d of De- 
cember, 1853. The New York Central company entered 
into an agreement with the Buffalo and Niagara Falls 
company by which (if valid) the former acquired from 
the latter the right to use the road and property con- 
nected therewith, and its franchises, during the exist- 
ence of the latter corporation. The validity of this 
contract is claimed by virtue of the act authorizing 
railroad companies to contract with each other. Laws 
of 1839, ch. 195. That act contains but a single section, 
providing that it shall be lawful thereafter for any 
railroad corporation to contract with any other rail- 
road corporation for the use of their respective roads, 
and thereafter to use the same in such manner as may 
be prescribed in such contract, but that nothing in the 
act contained shall authorize the road of any railroad 
corporation to be used in a manner inconsistent with 
the provisions of the charter of the corporation whose 
railroad is to be used under such contract. I think the 
contract made was within the powers conferred by this 
act, and therefore valid, and that under this contract 
the Central company acquired the right to run cars 
upon the road theretofore in use by the Niagara Falls 
company, under the franchise of the latter company, 
which authorizes a charge of four cents a mile for 
transporting passengers, irrespective of the question 
whether such passengers were way or through; but 
the plaintiff was not carried upon any such road, but 
upon the track constructed by the Buffalo and Lockport 
company, or its successor, the New York Central. In 
1855, an act was passed (laws 1855, ch. 517), providing that 
any railroad corporation, then being the lessee of the 
road of any other railroad corporation, might acquire 
the stock of such corporation in the manner therein 
provided, and that when ithad so acquired the ma- 
jority of such stock its directors might by resolution, 
to be entered on their minutes, become ex-officio the 
directors of the corporation whose road was held under 
lease, and further providing that when the whole stock 
had been so acquired, the estate, property, rights, 
privileges and franchises of the said corporation whose 
stock had been thus acquired, should thereupon vest 
in and be held and enjoyed by the corporation so 
acquiring such stock, as fully and entirely, and without 
change or diminution, as the same were before held and 
enjoyed, and be managed and controlled by the board 
of directors of the said corporation which has so 
acquired such stock, and in the corporate name of such 
corporation. There can be no doubt but that the New 
York Central was the lessee of the Buffalo and Niagara 
Falls road within the meaning of this statute. Thecase 
shows that the New York Central company, after the 
passage of this act, and before April 23, 1869, acquired 
in the manner therein provided all the stock of the 
Buffalo and Niagara Falls Railroad Company, and 
on that day filed the requisite certificate in the office 
of the secretary of stateand thereby become invested 
with all the property and franchises of that company. 
From these facts the defendant claims the right to 
charge for the carriage of passengers between Buffalo 
and Tonawanda four cents per mile. If right in this, 
the judgment for the plaintiff should be wholly re- 
versed, as the sum charged the plaintiff was less than 
this amount. The argument of the defendant in this: 
The Buffalo and Niagara Falls Railroad Company had 
the franchise of carrying persons by rail from Buffalo 





to Tonawanda, and to charge and receive therefor four 
cents per mile. That, by compliance with the provis- 
ions of the act of 1855, it has acquired all the franchise 
of that company in as full and ample a manner as such 
franchises were enjoyed by it. That, therefore, the 
defendant has the right to carry passengers by rail be- 
tween those points, and charge the like sum per mile 
therefor. It is this view that induced the defendant, 
upon the evidence of its counsel, to fix the fare be- 
tween those points at a greater rate than two cents per 
mile. But this entirely overlooks the fact that the 
Buffalo and Niagara Falls company never had the right 
to transport passengers upon the track of the defend- 
ant and charge therefor more than two cents per 
mile, and never could have acquired any such right. 
The act of 1839 expressly prohibits the lessee of any 
railroad from exercising any franchise upon the road 
leased, inconsistent with the charter of the lessor. 
Had the Buffalo and Niagara Falls road leased from 
the New York Central its road between Tonawanda 
and Buffalo, and the franchise connected therewith, it 
would have been obliged to carry passengers thereon 
for two cents per mile, for the reason that a greater 
charge would have been inconsistent with the charter 
of the New York Central. 

It is upon this track the plaintiff was carried by the 
defendant. Upon this track the defendant was before 
and at the time it acquired the property and franchises 
of the Buffalo and Niagara Falls Railroad Company, 
obliged to carry passengers for two cents a mile. It 
was not relieved from its obligation so to carry them, 
by acquiring the franchise of the Buffalo and Niagara 
Falls company to carry upon another track between 
the same points, and charge therefor a higher rate per 
mile. Whether there is or has been since the removal 
of the old Buffalo and Niagara Falls road by the de- 
fendant, any track in existence between Buffalo and 
Tonawanda upon which the defendant can charge more 
than two cents per mile, although the passenger may 
be going to Niagara Falls, as held by the general term, 
is a question of grave doubt, but one not necessary to 
decide in the present case. It follows that the plaintiff 
was entitled to judgment under the act to prevent ex- 
tortion by railroad companies. Laws of 1857, ch. 432. 
That act, section one, provides that any railroad com- 
pany which shall ask and receive a greater rate of fare 
than that allowed by law, shall forfeit fifty dollars, 
which sum may be recovered, together with the excess 
so received, by the party paying the same; but that it 
shall be lawful, and not construed as extortion, for any 
railroad company to take the legal rate of fare for one 
mile for any fractional distance less than a mile. The 
defendant insists that but one penalty can be recovered 
in the action. First, for the reason that by the fair 
construction of the act, no person can acquire a right 
to recover more, for any and all violations previous to 
the commencement of the action. Second, that but 
one penalty can be recovered in an action in the absence 
of a statute conferring the right to recover more. 

It is clear that the excess exacted, if not voluntarily 
paid, could be recovered without the statute. That 
provides also for its recovery, and doubtless the whole 
amount of excess paid by any person to the company 
within the period fixed by the statute of limitations, 
may be recovered in one action. The question arises 
upon the fifty dollars which the statute provides that 
the company shall forfeit, by asking and receiving a 
greater rate of fare than that allowed by law, which 
sum may be recovered, together with the excess so re- 
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ceived, by the party paying thesame. How recovered? 
The law answers, by suit in any court having jurisdic- 
tion. What may be recovered? The statute answers, 
the fifty dollars forfeited, together with the excess 
paid. Itisclear that the letter of the statute authorizes 
the recovery of nothing more. 

The counsel for the respondent insists that, as soon 
as the excess of fare was charged and received, the 
right of action by the person paying it, for its recovery 
and also of the sum of fifty dollars forfeited, was per- 
fect. In this the counselis correct. He further insists 
that it follows that a repetition of the act by the de- 
fendant gives him an additional right of the same 
character; but that is quite a different question, which 
must be determined by the construction of the statute. 
In this connection the counsel cites Palmer v. Cowly, 
4 Den. 374. That was an action against several persons 
to recover the penalty given by section 172, 2 R. 8. 503, 
for knowingly assisting the plaintiff ’s tenant to remove 
his goods from the demised premises, having rent due 
thereon, for the purpose of avoiding the payment of 
the rent, and the question was, whether the statute 
abolishing distress for rent, passed during the pendency 
of the action, was a bar to its further prosecution. 
Held, that it was not, for the plain reason that the 
statute abolishing distress for rent, although render- 
ing the section giving the penalty inoperative for the 
future, because no case could occur rendering its viola- 
tion possible, yet it did not repeal the section. It is 
from the opinion in this case, and of that of the learned 
judge when the same case was before this court upon 
appeal (2 Comst. 182), that the counsel cites to show that 
the right to the penalty was one vested in the plaintiff. 
That this is not true in the sense insisted upon by the 
counsel, is shown by the fact that the right would be 
destroyed by a repeal of the statute giving the penalty 
as is shown by note b of the reporter at page 377. A 
further question arose, which was, whether several 
persons having been concerned in the removal, a sev- 
eral penalty had been incurred by each, or a single 
penalty whicp might be recovered severally against any 
one or against all jointly. The court held that but a 
single penalty had been incurred, although the language 
of the statute was “every person,” etc., apparently 
making each liable to a several penalty, upon the ground 
that such was the apparent intent, for the reasons that 
the offense was single and given to the plaintiff in satis- 
faction of the injury received by him. It is insisted 
by the counsel that this forfeiture is given to the party 
as a satisfaction for the injury received. But that in- 
jury is fully satisfied in judgment of law, by returning 
to the party the sum extorted, with interest thereon. 
That is the satisfaction given for such an injury by the 
common law in the absence of any statute, and when 
in such cases punitory damages, sometimes called smart 
money, are given, it is not to compensate the plaintiff 
for his injury, but to punish the defendant for his mis- 
conduct. A little reflection will show, I think, what 
the forfeiture was given for. Until 1855, so far as Iam 
aware, no statute had been passed upon this subject. 
Experience had shown that railroad corporations were 
charging fares beyond the rate allowed by law; that 
these charges were very small in each particular case, 
but aggregated for a year amounted to a sum sufficient 
to continue the practice. The sums so extorted were 
always small in any one case, usually but a few cents, 
sometimes shillings, and the trouble and expense of 
prosecuting for their recovery in justices’ courts were 
more than the amount received from any one person. 








Thus the illegal practice was continued with impu- 
nity. 

To remedy this, the statute was passed, giving the 
fifty dollars to the party paying the money, not asa 
satisfaction for the injury received, for that was other- 
wise compensated, but to enable him to prosecute ina 
court of record, when he could recover the com- 
pensation of his attorney as costs, and to compensate 
for any further expense that might be incurred in the 
suit, and to compel the payment of such a sum by the 
defendant as would effectually stop the practice. To 
effectuate this intent, the language of the statute was 
chosen with care, which sum, etc., may be recovered, 
omitting the words, “ for each and every offense” found 
in various penal statutes, showing clearly that the leg- 
islature did not intend to open a door to a practice 
adopted in a case originating in another part of the 
State, now under advisement in this court, of open- 
ing a book account of penalties earned, and delaying 
suit for a year, when such penalties amounted to 
between twenty and thirty thousand dollars. A con- 
struction permitting this would defeat the intention of 
the legislature, which was to suppress the extortion by 
prompt prosecutions, by enabling parties to forbear 
suing until the aggregate of penalties amounted to a 
large sum, and induce others to do, as one of the plain- 
tiffs in one of the cases now in judgment was honest 
enough to testify he did; that was, to abandon other 
business, and spend his time for considerable of a 
period in riding back and forth from Tonawanda to 
Buffalo, for the purpose of earning penalties. This 
answers the suggestion of counsel, that if but one 
penalty can be recovered in this case, a party cannot 
be convicted but of one crime, though guilty of several, 
by showing from the language used, construed in the 
light of the facts known to the legislature, that it was 
the design of the statute that but one forfeiture should 
be recovered for all acts committed, prior to the com- 
mencement of the action. The counsel cites Deyo v. 
Rood, 3 Hill, 527, which was an action for the recovery 
of penalties incurred by violations of the excise act, 
by selling strong or spirituous liquors without a license. 
The language of the statute is, whoever shall sell strong 
or spirituous liquors, etc., without having a license, 
etc., shall forfeit twenty-five dollars. Held, that a 
penalty was incurred by each sale, and that all incurred 
might be recovered in one suit, but a subsequent sec- 
tion of the same act provided that the penalties given 
by the act might be recovered by the overseers of the 
poor, thus showing that the legislature designed to 
imp»se a penalty and provide for its recovery for 
every offense. See Washburn v. McInroy,7 Johns. 134, 
where it was held in a similar action, that, under the 
statutes as then in force, but one penalty could be 
recovered, for the reason that from the entire act such 
appeared to be the intention of the law maker. These 
cases, and Burns v. Booth, 2 Wm. Blackstone, 1226; 
Hard v. Snell, 1 H. Blackstone, 10; and other cases 
and authorities cited by counsel, show that the statute 
in question is to be fairly construed, whether regarded 
as penal or remedial, so as to carry into effect the in- 
tention of the makers, apparent from the language 
used. See also Chapman v. Chapman, Root, 52; Bar- 
ber v. Eno, 2 id. 150; Garret v. Messenger, 2 Law 
Reports, Eng. Com. Pleas, 583; Tiffany v. Driggs, 13 
Johns. 253 ; Sturgess v. Spafford, decided by this court, 
not reported. 

The conclusion is, that but one penalty can be re- 
covered upon the statute under consideration for all 
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acts committed prior to the commencement of the 
action. If, after this, itis again violated, another may 
be recovered in another action, commenced thereafter, 
and so on, as long as violations continue. This will 
not only tend to put astop at once to the extortion 
when it is committed knowingly, by the defendant, 
but, where it is done under a mistake as to its rights, 
will give it notice that its right to charge the amount 
claimed is challenged, and will induce a cautious exam- 
ination of the question and an abandonment of the 
claim before a ruinous amount of penalties have been 
incurred. The idea that a liability to a penalty of 
fifty dollars, with costs of suit, will be insufficient to 
restrain railroad corporations, is too evidently ground- 
less to require consideration; but even if sound, the 
legislature and not courts must apply the remedy- 
This makes it unnecessary to determine whether, if 
several penalties are recoverable, they can all be re- 
covered in one action, or whether a separate action 
must be brought for each penalty. I dismiss this part 
of the case, with the simple remark that, irrespective 
of what was the early common-law rule, or how the 
question as an original one should be determined upon 
principle, the rule has been too long considered settled 
and acted upon in this State, that they can all be re- 
covered in one action to permit any departure from it 
by this court. A point was made by the counsel for 
the appellant that a recovery could not be had by a 
party who paid the excessive fare when riding for the 
purpose of obtaining a penalty. In this I cannot 
concur. The forfeiture is imposed upon the company 
for its act, and this entirely irrespective of the object 
or motive of the passenger in traveling. 

This leads to a modification of all the judgments by 
reducing the recovery in each case to one penalty, and 
the excess paid. This makes the question of costs dis- 
cretionary with the court; while the general rule is, 
that when it is found that the judgment is materially 
erroneous to the prejudice of the appellant, for the 
correction of which he is obliged to come into this 
court to charge the respondent with costs of this court, 
yet, I think they should not be so charged in these 
cases. 

The character of the litigation leads me to the con- 
clusion that neither party should recover the costs of 
this court against the other. 


——-_ —¢-<-o——————— 


NOTES ON ENGLISH LAW REFORM AND 
LEGAL EDUCATION. 


BY AN AMERICAN BARRISTER. 


Allow me most respectfully, as an American lawyer, 
and thereby more or less remotely a party in interest, 
to congratulate your journal, the English bar, and the 
general public, upon the new and noble movement for 
the reform of your jurisprudence. 

I greet your journal, to which it opens a more wide 
and worthy field of service; the bar, which it designs 
to elevate from an occult craft into a social function; 
and the public, to whom it promises the daily bread of 
civic justice disincumbered by a weight of tax that 
makes one’s advocate his more real adversary. 

But do I not, you would perhaps ask me, fall into 
the mistake of confounding law reform with legal 
education? No, I dare assure you, not in the least. I 
do but superadd to your proposal of the proper means, 
the greater complement of the end or result, which 
alone can give those means their public value. You 





want the lawyers educated, that the laws may be cul- 
tivated (not to call it civilized) fora civilized commun- 
ity. This end should therefore be declared aloud, I 
think, to give full grandeur to a project which appeals 
for sanction and support to the government and to the 
public. For otherwise they would be apt to say, or to 
suspect, that the matter was some fresh coterie con- 
cern of the lawyers themselves, or at best a crotchet 
of professional discipline — not a conception of na- 
tional interest. 

This full disclosure is also due to the able lawyer who 
is the prime mover, and who descends, or rather as- 
cends, from the common goal of piling money to cor- 
recting the abuses which help him and others to that 
vulgar eminence. It might be said, I think, of most 
callings, and even of aggregate societies, that most is 
done for their advancement by those luckless members 
who have least gained by them. It is a form of the 
adage that necessity begets invention. On the one 
hand, the prosperous are content usually with the old 
ways, so that the rare exceptions of reformers amid 
prosperity display the double merit of purer motives 
and loftier ends; their action must be without pressure, 
and their aims unselfish, if not fully social. And if 
Sir Roundell Palmer can pursue to its natural results 
the project now announced by the name of legal 
education, he will leave the only name in your juris- 
prudence that could rank with Bacon. 

For both these personal and public reasons, I should 
first impress upon your readers this close connection 
of law reform with legal education. All your failures 
in the former have been due to oversight of this con- 
junction; of the plain truth that, to reform the law, 
you must first reform the lawyers. The present move- 
ment is thus the only serious step toward law reform, 
of ali the long succession of royal commissions since 
the days of Bacon. To reform the law is even a logical 
impossibility while those who make and minister it 
remain unreformed; and with you it is the lawyers 
who, either through parliament or the bench, really 
give the law its form, in manufacture as in ministra- 
tion. How could you, then, expect conflicting effects 
from the same agency? or hope the ignorance that 
deformed could have the seience to reform? Accord- 
ingly, it would be libel on the memory of the lawyers 
and statesmen, who wrought upon or instituted the 
commissions alluded to — along from Bacon, who alone 
perhaps had the usual honesty of genius, to the digest- 
of-law instance under present incubation — to believe 
that they expected any results much more serious than 
a job to some political lawyers, or a sop to the grum- 
bling public. 

The reason of this tie and order of improvement be- 
tween law and lawyers is, however, although plain in 
principle, not without difficulty in the concrete case, 
owing, no doubt, to the enormous magnitude and com- 
plication of the subject-matter. It might be reduced 
to the singleness of the old puzzle of the naturalists 
respecting the priority of the bird or the egg. It is 
admitted that your bar laid the chaotic egg ef our 
jurisprudence; and this in turn reproduces the lawyers 
in the typic species. But legal education supervenes 
to break this vicious circle. And how? This, in fact, is 
still a problem in natural science as in jurisprudence. 
Doctor Darwin has lately solved it by throwing the 
egg quite overboard, and referring for the transforma- 
tions of the bird to chance or nature. But between 
the egg and bird there has been gradually unwinding 
itself onward through the past eternity, a spiral of 
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development of which we see but the expanding end, 
which is therefore taken for a closed circle, and which 
masks the grades of continuity back to the unity of 
origin. This interlying range of progress is, in manor 
mind, what we call education; as attested by the word 
itself, which denotes just this evolution. And ‘the 
season of education, in lawyers especially, is youth. 
A school for adults, set up in Lincoln’s Inn, would be 
of poor promise. The lawyers indeed of all regions 
must, for reform, ‘‘be caught young,” in accordance 
with Johnson’s recipe for ‘“‘making something of 
Scotchmen.”’ 

But the wisdom of the course may be shown more 
familiarly, and perhaps gravely. There are two factors 
to the question—the law and the lawyers. But how 
reform first the law, which is an inert and abstract 
body, less prone to method than to disorder, and which 
of itself takes this last direction? It can have form 
then but from the active element, the lawyers; and 
who are also the self-developing and sole ingredient in 
our power. But these, in order to reform the law, 
must be themselves reformed, as being naturally of a 
piece with the defects of the jurisprudence. 

It is true a worthy member of the fraternity, and 
also of parliament, objected to this project on its in- 
troduction in the last session, this very correlation of 
the lawyers to the law. ‘The English lawyers,”’ said 
he, “‘and their educations are the fittest possible for 
English law;”’ and I fear there were few members who 
could expose this hoary sophism. It was toargue that, 
for instance, pickpockets must not be legally reformed 
because already the fittest class in the community for 
picking pockets. The test of fitness is left to oscillate 
between the agent and subject, where it will apply as 
well to matters vicious as to the virtuous, and omits 
the bearing of both conjointly upon the object which 
gives the character. The question is not whether the 
English lawyers be already fittest for the English law, 
or the law for the lawyers; but if both be fittest for 
the public good. In a community where picking 
pockets was to be the object of society, the light- 
fingered experts would be lord chancellors and justices. 
And this incidental sample, besides illustrating the 
main thesis, may prepare also against a repetition of 
this vulgar wisdom in the ensuing parliament. 

It may be urged that, in other systems, the course 
however has been otherwise. The Roman law, I may 
be told, was codified by its own native lawyers without 
any re-enforcement from education for the achieve- 
ment. I would beg to deny the objection in both its 
clauses. The Roman law was never codified at all by 
Roman lawyers, nor by any lawyers without a special 
education or its equivalent. Nor would it ever have 
been reformed by the native lawyers without such 
preparation, as proved abundantly by their vain ten- 
tatives almost as numerous as the the English. Already 
in the age of Livy the heap had swollen to the mass of 
cartloads, though that was half a dozen centuries in 
advance of Justinian. And when this great reform at 
length came, it was through the Greeks, as through 
them likewise had, a thousand years since, the great 
reform called the Twelve Tables. 

In fact, this difference of race and culture had the 
force of special education. The Greeks had the ad- 
vantage of a higher philosophic training, through 
which it was they kept their own jurisprudence from 
coarse amassment: while, however, it lacked the logical 
compactness of the Roman law. This might be said 
to excel in tissue, as the Greek law did in frame. or 








form. It is exactly the relation between logic and 
dialectic. The Greeks were thus the men to supply 
the Roman law with form, being also alien to it in 
sympathy, and free to treat it through the pure in- 
tellect. Thus it was that De Lolme had written best 
on your constitution, and the Americans were lessoned 
likewise in things, by another Frenchman. But Tre- 
bonian and his felluw Greeks had, along with this 
advantage, a serious drawback in the more concrete 
subject of jurisprudence, of which the effects must be 
familiar to proficients in the Institutes. The frame is 
here so stringent as torend the tissues of the Roman 
law. Tocombine sympathy with intellect, and habit 
with acquirement is, then, the mixture which would 
carry off all points, as the poet has it. But this is just 
what may be done, if at all, by legal education. 

But look, it may be still urged, at your own Ameri- 
can bar. Have they not rid themselves of large masses 
of the maternal rubbish, and codified the laws and 
jurisprudence of several States; and this without the 
adjuvant of special education? The education, I admit, 
remains as low, or lower than the English. But I must 
still deny those codes to be due solely to the lawyers. 
The fundamentals of the problem were altered in 
America. The colonists had left behind them that 
traditional chaos of interests, which either forms or 
forces the English lawyers to the long endurance. And 
even so, they could not codify the mainly personal 
jurisprudence, but for another accident, such as befel 
the Roman law. The modicum of method in constitu- 
tion, code, or class book, attained by the Americans, 
is of Franco-Spanish origin; or taken from the south- 
ern States, with their laws and writers of these extrac- 
tions. Those improvements that reach you here are 
manufactures at second hand, but with the advantage 
of northern sympathy in working into them the raw 
material. So that the American advances are a refined 
case of our previous results, going to show that real 
reform must depend on legal education. 

Why Sir R. Palmer should have veiled this end it 
seems hard to comprehend, unless through fear by the 
resistance of the lower ranks of the profession. These 
would fear, he may think, to have themselves reformed, 
but not the law. For my part, in his place, I should 
have little fear or care for it. The aim, as now laid 
open, involves the vastest of national interests, and the 
public are effectual masters of the lawyers and the law 
makers. The Americans say of their ancestors that 
they have two characters, which are apparently antag- 
onistic. I mean trimming and thoroughness. If you 
leave them, it is said, to routine, they will trim and 
truck and trick indefinitely; but make them see at 
last, or even at first the real difficulty, and you will 
find them breast it with the proportioned energy and 
amplitude. 

I was forcibly reminded of these dicta the other day 
in passing from the precincts of your Temple toward 
the river. What a metamorphosis! I remembered 
that river side as an interminable tract of all that is 
obstructive, unsightly, and unseemly — dirty barge 
docks, noisome cesspools, rotting animals, and Scotch 
dukes. The London people could for centuries see no 
harm in all this. No one fell into the cesspools unless 
by felo de se. The miasma was not caught in flagrante 
delicto of striking down people by the dozen in the 
streets. Nor did the ducal borderers levy black-mail 


on the river trade. Inshort, then, “the thing worked 
well’? — quite as do the lawyers and law. 
But at length it was the other day found that it 
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would not work at all. A neighboring region of this 
immense factory called London got quite clogged, and 
it was seen that the sole relief for it must be the 
Thames embankment; and forthwith the same people 
set to work upon this vast task, and not merely achieve 
the expedient, but convert the nuisance into an orna- 
ment, an endless tract of moulded granite, graveled 
walks, and planted gardens, which beyond any thing 
else in London would announce the capital of a great 
empire. 

And so it may be found with the lawyers and law of 
the same people if Sir R. Palmer but pursue his pro- 
ject, and we all second the noble enterprise. 

Law Times. 





4+ 
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THE PROFESSIONAL NET. 


In a recent article we stated the grounds which lead 
us to the conviction that there are two classes of men, 
and two only, who, for their own sakes, ought to come 
to the bar—those, viz., whose personal qualities render 
them independent of circumstances, and those whose 
circumstances render them independent of personal 
qualities. Let us now resume the theme from the pro- 
fessional point of view, and inquire, not who ought to 
enter the body for their own sakes, but whom the 
body, for its sake, ought to assimilate. At first sight 
it seems that, in virtue of the entire identity between 
the interests of the profession and its members, the 
solution of the one question must necessarily be the 
solution of the other, and that he who ought, for his 
interest, to come to the bar, ought, for the interest of 
the bar, to be allowed to come to it. Absolutely, it no 
doubt is so, and the ultimate question which remains 
for us is, how shall we admit these two classes of men 
and exclude all others? But, before proceeding to 
this question, there are two or three considerations 
which we must present to our readers, because, to 
some extent, they define its character, and may conse- 
quently serve to explain the suggestions for its prac- 
tical solution which we mean to offer. It by no means 
follows that, though none but self-supporting men 
ought to be admitted, therefore all self-supporting 
men ought to be admitted, or admitted in the condi- 
tion in which they offer themselves. The bar has been 
hitherto, and, it is to be hoped, will ever continue to 
be, a body of honest men, of competent lawyers, and 
of cultivated gentlemen. It is desirable, therefore, 
that it should adopt the best guarantees within its 
reach, that its candidates shall possess the qualities, 
moral, intellectual and esthetical, which go to make 
up these characters. Now it is perfectly clear that a 
man who is in no danger of coming to pecuniary grief 
—nay, who may be likely enough to improve both his 
circumstances and his social position by joining its 
ranks- may be deficient in personal qualities, in one 
or other of these directions, or even in all of them, to 
so great an extent as to render it highly inexpedient 
that its ranks should be opened to him. <A man of 
deeply blemished moral character, however able or in- 
structed, would not, we believe, be likely to find his 
account in coming to the bar. Agents would shun 
him, from the suspicion which his advocacy could not 
fail to cast on the causes which he advocated. Less 
flagrant or notorious forms of moral shortcoming, 
however, might not wholly forbid a certain measure 
ef professional success, but success of a kind which, 
though immediately profitable to the individual, 
would be extremely hurtful to the character of the 





body to which he belonged. For such cases, among 
others, the ballot-box was originally provided; and 
for them, though scarcely for any others, it is still the 
appropriate remedy. The fact of its existence has 
hitherto superseded the necessity of any thing beyond 
its formal use. 

But putting such grave objections and stern remedies 
aside, there are cases of far more frequent occurrence 
which call for the erection of temporary barriers 
around the bar. As we said before; any honest man 
whose knowledge of Scotch law and legal practice is 
sufficiently accurate and extensive, whose head is hard 
enough to set professional skull-crackers at defiance, 
and whose stomach can digest Mr. Blair’s buns, is 
armed with all the appliances requisite for the enjoy- 
ment of a fair measure of what he and his friends are 
very likely to regard as success. He may push his way 
rapidly into practice, and if his practice be large enough, 
and stick by him long enough, he can scarcely, with 
fairness, be refused the crowning honors of the profes- 
sion. In due time he must take his seat on the bench, 
carrying along with him the now incurable defects of 
his early training. The exhibition of these defects, 
hurtful to the profession while he was at the bar, tend 
on the bench, and still more in parliament (if by an 
unlucky chance he should become lord advocate) to 
degrade the public service. Nor are the social short- 
comings of such men less disastrous, if we bear in mind 
the prominent position which is necessarily ana prop- 
erly conceded tothem. Their sadly mistaken expen- 
diture contributes to vulgarize the social circle which 
they ought to refine by their simplicity and adorn by 
their taste. We are far from being blind to the many 
sterling qualities by which these superficial defects are, 
so often, more than compensated; and still farther 
from desiring that the men who exhibit them should 
be permanently excluded from a profession for which 
they exhibit so much aptitude. Inthe interests of that 
profession, however, and not less in their own, we pro- 
test against their admission till they have sacrificed to 
the graces. Every available effort must be made to 
civilize them; and we maintain that, by educational 
appliances sufficiently sharp, comprehensive, and ele- 
vated, they can be civilized, just as certainly as a 
dragoon can be taught.to hold up his head, or a diplo- 
matist to speak French. We are not insensible to the 
difficulty of supplying, even in early manhood, that 
acquaintance with the minor ways of the world which 
eannot generally be possessed by those who are the 
architects of their own fortunes. Still, in this, as in 
other matters, the back is made for the burden, and 
here we are only dealing with those whose backs are 
strong. To men of real ability, if they really wish it, 
the difficulty of self culture is no more insurmountable 
in this than in any other direction. In proof of our 
assertion, we need only to call to mind the fact that 
some of our most finished gentlemen in Europe, in 
every generation, have always been self-made men; or, 
if we desire a larger induction than that which individ- 
ual instances afford, how few Jesuits are not gentlemen 
in externals?—and yet all Jesuits are no more born 
gentlemen, than all gentlemen are born Jesuits. The 
thing then is to be done; and, if insisted on, no doubt 
will be done. But like other effects it involves an ade- 
quate cause, and the only adequate cause that can be 
imposed is education in a very high and complete 
sense. Now, such education, as all fathers of families 
know to their cost, involves a pecuniary expenditure 
which must prove a very heavy burden in the case of 
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many, whose way to the bar itis most undesirable to 
render more thorny than it is at present. By way of 
compensation for the additional educational training 
which seems requisite, we would suggest that, on the 
production of an exceptionally high educational testi- 
monial, all admission fees should be remitted, with 
the exception, of course, of those payable to the 
widows’ fund, which are a mere pecuniary investment. 
Persons furnished with this qualification (the degree 
of LL.D., or the existing LL.B. degree with honors, 
or whatever else may be fixed upon), would thus be 
admitted to the profession as a species of foundationers, 
whose contribution would be the honor and credit 
which they were expected to doit. Admitted gratis, 
or nearly so, like the foundationers of our great public 
schools and colleges, to them would be intrusted the 
task of maintaining the intellectual character of the 
institution, and so intimate is the relation, on the 
whole, between high intellectual and social qualities, 
that its social character would, we believe, be equally 


safe in their hands. Such then is mesh number one of 
our professional net. Let us turn to mesh number 
two. 


The leading objection that is always made to all pro- 
posals for the elevation of the educational standard of 
the bar is, that severe examinations would exclude 
from it a class of men whose presence is very desirable 
for themselves, for the profession and for the country 
—-namely, men of large private means. Such men, it is 
said, could not be expected, and at any rate, in point of 
fact, would not, asa rule, take the trouble of prepar- 
ing for very difficult or searching examinations. By 
screwing up your examinations, then, it is said, you 
have but a doubtful gain, seeing that the intellectual 
character of the bar has been pretty well maintained 
hitherto by the cultivation whicb generally falls to the 
share of the class of men who come to it, whereas you 
have a certain loss, because you exclude from it those 
who now mainly support it, at least as regards its ma- 
terial resources and social prestige—the only men, 
indeed, whose presence is a pure and certain gain to 
everybody. We have always been fully alive to the 
force of this objection; and we feel it more strongly 
now than ever, because the changes about to be made in 
the system of admission and promotion in the army 
must greatly diminish its attractions to men of this class 
and will, necessarily, send a flood of them to the bar. 
If the examination system be extended, in all its rigor, 
to the diplomatic service, the bar will be the only 
remaining training school for those who cannot be com- 
pelled to work ; and, as in a country like this, such men 
must always continue not only to exist, but to exercise 
no inconsiderable influence on the community, for 
good or evil, it is surely most undesirable that this last 
door should be shut against them. As regards the 
profession, again, the interests of the library alone 
forbid the thought of any diminution of the present 
resources of the bar. But it appears to us that the 
objection, in all its aspects, admits of being obviated 
by the very simple expedient of giving to our intrants 
the option either of the high examination and low fees 
we have indicated, or else of a lower examination and 
higher fees. We should thus have men entering, so to 
speak, ‘“‘on the Foundation”’ or not, as they found 
convenient ; and the experience of our English schools 
and colleges affords a sufficient guarantee that no diffi- 
culty would be found, in after life, in the two classes 
of men associating on terms of perfect, social and pro- 
fessional equality. The acknowledged intellectudl 





superiority of the one class is, in short, the natural 
set-off against any degree of social superiority which 
might exist on the part of the other class, and a set-off 
which would be far more willingly accepted than any 
amount of mere professional superiority which a com- 
parison of fee-books might ultimately exhibit. The 
arrangement, so far from weakening, would thus tend 
to re-inforce that bond of brotherhood by which, in 
times past, the members of the Scottish bar had been 
so happily knit together. To men of fortune who do 
not propose to practice law as a profession, the present 
examinations have not proved burdensome, while 
they have pretty fairly maintained the character of 
the body as a learned profession. Let these examin- 
ations, then, be retained in the mean time, and ulti- 
mately let the pass-degree of LL.B., if it should be 
converted into an honor degree, or let the bachelor’s 
degree, if we can revive the doctorate, or whatever else 
may be fixed on as the minor standard, be imposed asa 
minimum examination, coupled with fees sufficient, at 
any rate, to make up for the fall in value of money, 
since the present entrance fees were fixed, together 
with any loss which might arise to the library from 
the lower fees exacted from those who entered the pro- 
fession ‘‘ with honors.”’ If the higherexamination for 
those whom we have called foundationers were kept 
high enough, there can be little doubt that the present 
examination, even with the higher fees attached to it, 
would continue to be the general avenue to the pro- 
fession. Both its pecuniary and its»social interests 
would thus have all the safeguards which they have at 
present; its intellectual character would be elevated ; 
and none would be excluded from it, except those who 
were destitute both of personal and material guaran- 
tees against misfortune. — Journal of Jurisprudence. 


—_ -—  o>oe —— 


LEGAL NEWS. 


Hon. James Hanna, ex-judge of the supreme court 
of Indiana, died on Monday last at Curryville, Wis. 


Hon. Hiram Warner has been confirmed by the 
Georgia legislature as chief justice of the supreme 
court of that State. 


The United States supreme court at its last term 
(sitting two months longer than usual) decided two 
hundred and fifty cases, being fifty cases more than 
ever decided at a single term before. The docket of 
the present term is much larger than ever before, and 
when all the cases are on it the number will reach 
seven hundred. 


A bill has been introduced in the assembly of this 
State, relating to the qualification of jurors in criminal 
cases, and to peremptory challenges in capital cases. 

The first section of the bill provides that the expres- 
sion of opinion or impression relative to the circum- 
stances on which any criminal action at law is based, 
or in reference to the guilt or innocence of the party 
or parties principal or accessory to the acts set forth 
in the indictment, shall not legally disqualify any per- 
son otherwise legally qualified to act as juror on such 
trial, provided such juror shali be able to declare under 
oath his ability to render an impartial verdict accord- 
ing to the evidence. 

Section second provides that the people and the 
accused in all capital cases shall each be entitled to 
thirty peremptory challenges. 

Section third repeals all conflicting acts. 
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OUR BOOKS. 


No. IV. 

The next work which we propose to notice is a 
folio published in 1701, called “The Interpreter,” 
which has sufficient interest in its personal history to 
justify an allusion to it, although the name of its for- 
mer owner, “ Walter Hills,” of the “Temple,” carries 
with it no other association than rebuking the vanity 
of professional pride, in the reflection how few of 
those who have struggled for success and distinction 
at the bar are known or remembered beyond the little 
circle within which they revolved, and have left no 
name behind them, besides that which they have in- 
scribed with their own hands, to show their interest in 
some volume which they called their own, in their life- 
time. Passing by, therefore, Mr. Walter Hills, who must 
have died long since, and remembering that for that 
reason we should say of him “nil nisi bonwm,” as we 
know no good or ill of him, we come to the author 
of the work under consideration, Dr. John Cowell, who 
contrived not only to show his own learning, but an 
amount of ignorance, jealousy and mean spirit on the 
part of the leading men in England, from the king 
downward, which in our day is truly surprising. 
The work was originally published in 1607. A 
second edition, with additions by one Manly, was 
printed in 1684, and a still enlarged one by another 
editor in 1701. But it is to the original edition 
that our history principally relates. And for that we 
are chiefly indebted to the preface to the last-men- 
tioned edition, though the work and the treatment 
it received are mentioned by Irving in his introduc- 
tion to the civil law, and, among other authors, by 
Dr. Palfrey in his full and able history of New Eng- 
land, and Hallam in his constitutional history of 
England. And it is rare that a man who undertakes 
to write a law book gets so much fame and so little 
profit or comfort out of his production, as the author 
of the volume before us. He was made professor of 
the civil law in Cambridge University about 1600, 
and had for his special patron, Bishop, afterward 
Archbishop, Bancroft, at whose advice and instigation 
he undertook the task of “giving the interpretation 
ef such words and terms as created most difficulty to 
the students of our ecclesiastical, civil and common 
laws.” It was printed, as already stated, at Cam- 
bridge in 1607. But to understand how a work of 
mere legal definitions could have stirred up such a 
storm about the author’s ears as he contrived to raise, 
we must glance, for a moment, at the state of parties 
and opinions as they then existed in England. That 
singular compound of learning, folly, self-will, bigotry 
and contemptible conceit, James I, came upon the 
English throne in 1603, possessed of a single idea, 





that his right to reign with absolute rule was a divine 
one, and his subjects had no rights but to obey. The 
church was in entire harmony with him in this arro- 
gance of supreme and arbitrary power, and Bancroft, 
as its head, was a powerful and zealous co-worker 
with James in his attempt to humble and coerce the 
parliament, already strongly imbued with the spirit 
of Puritanism which was directly opposed to this 
notion of absolute power. Dr. Cowell had hardly 
published his book before Lord Coke seems to have 
entered the field against him because of some unfor- 
tunate censures in which he had indulged against Lit- 
tleton, whose fame Coke had taken into his own 
charge, and, in the language of the narrative, “he 
had spoke with too much liberty and too sharp ex- 
pressions of the common law.” Nor need any one 
be told, at this day, that whenever, for any cause, 
the anger of Coke was stirred, his antagonist could 
expect nothing but rough and brutal treatment, 
whether it was in a quarrel with Lady Holton, his 
wife, or in superintending the infliction of torture upon 
his prisoner subjected to the rack in the tower, or in 
conducting, as attourney-general, the prosecution of the 
noble and gallant Sir Walter Raleigh. He had not, 
moreover, ceased at that time playing sycophant to 
this weak and jealous monarch, for the thrift which 
he hoped would follow fawning. 

Now, when the reader is told that, before he got 
through, the poor Oxford doctor found himself 
strangely mixed up with such discordant elements, 
he will be curious to know how it could have been 
done, in merely writing a quaint and quasi law book. 

In the first place, in speaking of “king,” “prerog- 
ative,” “government,” and the iike, as coming un- 
der the head of “ words and terms used either in the 
common or statute laws,” he naturally applied to them 
such incidents and epithets as conform to his own 
notions of what properly represented and belonged to 
them, And in so doing he must almost, as a matter of 
course, give offense to the vanity of the king or the 
jealous republicanism of the parliament. As a crea- 
ture and tool of Bancroft, and in accordance with his 
constitutional veneration for the sacredness of the 
person and prerogative of such a paragon of royal 
majesty as then filled the throne, he could hardly fail 
to make his sentiments known even in defining the 
terms he illustrated. Thus, for example, under the 
title “king,” he says, “he is above ail law by his 
absolute power;” and under that of “ prerogative,” 
“the king, by the custom of this kingdom, maketh no 
laws without the consent of the three estates, though 
he may quash any law concluded of by them.” These 
are but samples of the tone and spirit of the work, and 
could not be allowed to pass unnoticed. Lord Coke, 
who, as we have stated, had taken umbrage at the man- 
ner in which the author had spoken of Littleton and 
the common law, took it upon himself to create a jeal- 
ousy against him with the king, by representing to 
him that “this bold writer had asserted that his royal 
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prerogative was in some cases limited.” But the 
archbishop stood by him, and the attempt to alienate 
the king failed. The commons, however, took up 
the matter with so much spirit and bitterness on their 
part, that James fairly quailed before the outburst of 
indignation to which they gave vent at the mon- 
strous propositions contained in the work, and, while 
the author was, by their order, taken into custody, 
and his books publicly burned, the publication of the 
Interpreter was suppressed by royal proclamation. 
The king had not spirit or magnanimity enough to 
stand by his devoted eulogist and advocate, whose 
doctrines chimed in so exactly with his own, and 
suffered him to pay the penalty of taking the wrong 
side in a popular dispute. 

The king’s proclamation bears date in 1610. In 
it he indirectly evokes censure upon “the men in 
those days, who do not spare to wade in all the 
deepest mysteries that belong to the persons or state 
of kings and princes, that are Gods upon earth.” He 
then goes on to criticise certain objectionable things 
in Dr. Cowell’s work, though in rather tender terms, 
and concludes by prohibiting “the buying, uttering 
or reading of the said book,” and to guard against 
future mischief arising from the printing of books, 
he declares that he has resolved to appoint commis- 
sioners to look more narrowly into what shall be put 
to press, “either concerning our authority royal, or 
concerning our government, or the laws of our king- 
dom.” Soon after this, the venerable doctor seems to 
have withdrawn from a scene in which he had been 
such a distinguished actor, and it is to be hoped that 
he went through as thorough a reform of his heresies 
in opinions, as his book did in its definitions, before it 
again appeared on the stage, till 1672. After having 
gone through a severe expurgation, by which the 
most fearful of the terrible definitions which it at first 
contained were deprived of their sting, it appeared 
in a new edition, and was followed by three others in 
1701, 1709 and 1727, with sundry additions which 
were ushered into the world with as little stir or 
disturbance as if it had been the melodies of the sage 
Mother Goose, or the adventures of Sinbad the Sailor. 
The actors in the singular drama of which we have 
been speaking had, in the mean time, disappeared, one 
after the other, and the world went on, and people 
continued to write and print law books just as if 
Cowell’s Interpreter had never been publicly burnt, 
nor its author shut up in prison. The public had 
learned a more cruel way to treat them by refusing to 
buy them. Bancroft was the first to depart in 1610, 
but was soon followed by his vicar general, the hero 
of the Interpreter, who lost his life in undergoing the 
operation of lithotomy. Coke, after having perpe- 
trated the only joke of which he was guilty during 
a long life, while speaking of Cowell’s Interpreter 
by calling him “Dr. Cow-hell” yielded, at last, to 
a mandate more absolute than that of the vaunted 
prerogatives of James, and, in 1634, he and that 








excess of amiable qualities for which he was dis- 
tinguished, became matters of history. In this, he 
had been anticipated by nine years by his gracious 
majesty who had honored him, as he would not other- 
wise so effectually have done, by hating him for 
having effectually interposed the strong arm of the 
law between the bigotry and tyranny of the monarch 
and his subjects. Puritanism alone, of all the 
parties which had been concerned in the singular 
drama of which we have been speaking, proved to be 
as immortal as the spirit of human freedom with which 
it was inseparably allied, and, after having brought 
Charles to the block, and driven the second James into 
exile, has been busy in revolutionizing the politics of 
England and implanting the seeds of rational liberty 
all over this western continent, and has become a 
power which is recognized and respected wherever 
there isa free school to train the human mind, or a 
free press to enlighten it. In the mean time, our 
author has retired from the public arena and is con- 
tent to sit upon a lawyer’s table and answer harmless 
questions to the student who goes to him for infor- 
mation. 
CONSTRUCTION OF WILLS. 


No. V. 
“IssuE.” 

Ft is almost immaterial in what order the law 
relating to the interpretation of wills is discussed. 
All the leading doctrines of testamentary construction 
have been devised without strict reference to any pre- 
existing system of technical law. Wills could not be 
made at common law. When trusts arose, then equi- 
table estates were devisable. But, when the statute 
of uses was passed, it was supposed that its effect 
would be to put an end to the effectual creation of 
equitable estates. Thereupon, the statute of wills 
was passed in the same reign. This constituted the 
statutory law of wills down to the time of the statute 
of frauds. The last wills consolidation act in Eng- 
land, is the 1 St. Vict. ch. 26. But, so far as these 
successive enactments did not apply, the rules relating 
to the construction of wills were all and severally 
founded on principles of convenience and not of 
common law. The consequence is that various treat- 
ises on wills begin in different ways. There is not 
that necessary connection between the various rules 
relating to wills that there is between the various 
sections of the common law. 

As equity followed the law, not indeed in respect 
to its data, but in its deductions, a knowledge of 
equity presupposes a knowledge of law. The law 
of wills, too, follows the common law sometimes, but 
it does so ina different way from that in which 
chancery acts, for, in the first place, the construction 
of a final deed or of a trust executed is exactly the 
same in equity as at law. It is only as regards arti- 
cles and executory instruments that equity will 
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meld untechnical or void limitations into a consist- 
ent whole, cy pres. A will, however, is always con- 
strued according to the intention; nor is there any 
rule of law, not amounting to a rule of public policy, 
that will not be sacrificed to the special intentions of 
the testator. Even the potent rule in Shelley’s Casecan 
be neutralized by an express declaration by the tes- 
tator that he means by the phrase “ heirs of the body” 
first and other sons taking by purchase. 

Where the law of wills follows the common-law 
rules of interpretation, it adopts these in their com- 
plete integrity. The common law is thus found in 
wills in a fragmentary state. One series of limita- 
tions in a will may be construed as remainders and 
subject to all the contingencies of these waifs and 
strays of the feudal system, while the rest of the will 
may be construed only on principles of common 
sense. Equity, too, will create a particular kind of 
trusts more nearly in accordance with the settlers’ 
wishes than if the same trusts were raised by will. 
This occurs in respect to marriage articles, which are 
always executed in strict settlement by the court, 
though if the same limitations occurred in a will! they 
would not always rebut the presumption in favor of 
the application of the rule in Shelley’s Case. 

But, though wills are thus partly subject to the strict- 
est rules of the common law, and though they are con- 
strued less liberally by equity than executory trusts 
in marriage articles, yet they differ toto cela from all 
final instruments inter vires in that the will of the tes- 
tator, if clearly declared, may override any technical 
rule or limitation. This rule of testamentary law is 
very often exemplified by the construction put upon 
the phrases “ issue” and “ dying without issue.” 

Issue, in common parlance, means descendants, but 
not necessarily descendants in every degree, yet its 
legal signification comprises these. The term is taken 
most strongly against the testator or his heir. If wills 
were interpreted by analogy to deeds, the issue would 
mean children, and have only estates for life; but the 
court of chancery held, although a devise of land sim- 
ply gave only a life estate, yet that a devise of land to 
A. and his issue gave an entail to A. The word 
“issue,” then, is, in law, a word of limitation; and, 
when unexplained by the context, is equivalent to 
heirs of the body. Itis unaffected in meaning by the 
fact that there are no such issue in existence at the 
time of the will. 

The word “issue” thus differs from the phrase “heirs 
of the body :” First, in being unaffected by the rule in 
Wild's Case ; and, secondly, in being more easily con- 
trolled by the context and construed as a word of pur- 
chase. For words of distribution, such as “share and 
share alike,” as “tenants in common,” etc., all prevent 
the ancestor from taking an estate tail, even where he 
has a previous life estate given him by the will. Such 
superadded words, however, would be rejected as sur- 
plusage and incongruous if the limitation were to the 
devisee and the heirs of his body, and not merely to 





him and hisissue. Under a devise to A. and his issue, 
some old cases give A. only a life estate, with re- 
mainder to his first and other sons in tail; but, at the 
present day, A. would doubtless take an estate tail, 
since, even if the devise be to A. for life, and, after 
his death, to his issue, A. takes an estate tail. King v. 
Melling, 1 Vent, 225. 

A devise to A. and his issue living at his death has 
been held to be an estate tail on A. University of 
Oufordy. Clifton, 1 Ed. 473 ; 2 Jarman (Am. ed.), 330. 
But this ruling must be now obsolete though Jarman 
thinks otherwise. Under such a devise A. would 
probably get at the present day an estate for life with 
remainder to his eldest and other sons surviving him 
successively, as in Mandeville’s Case, while the per- 
sonalty would be divided among them. There is no 
sounder doctrine of testamentary law than the prin- 
ciple in Forth v. Chapman, 1 P. Wms. 663, which led 
to two different constructions being put on the same 
clause in respect to realty and to personalty. Ifa 
testator means that his real and personal estate should 
flow in the same channel, and if the law forbids this 
to be done by the use of the same words in any 
document inter vivos, why should not the testamen- 
tary doctrine override the rules of law cy pres, and 
distribute the testator’s realty and personalty in the 
first instance in different ways, if such methods will 
in the end more nearly realize the expectations of the 
testator, than if all his property was at first given to 
the eldest son, As regards the realty, it will devolve 
from him upon the other issue, if he does not dispose 
of it. But the personalty, if given him, will devolve 
on his intestacy upon his executor in trust for his next 
of kin, since there can be no remainder limited aftera 
vested quasi entail of personalty, Certainly, the 
ruling in Forth v. Chapman is sound, when we con- 
sider that the law of many States and of England 
appoints different channels for the devolution of 
realty and personalty on the intestacy of the owner. 
Were the law indeed consistent on this point, and 
did it give the two kinds of property to the same rep- 
resentatives, heirs or next of kin, no clause should 
receive two different meanings in the same will. 
But when the law is crooked, judges must be equally 
so in order to make the channel of devolution straight 
or approximately such. 

Jarman (vol. 2, p. 338,) says, that “the addition of a 
limitation to the heirs general of the issue, will net 
prevent the word ‘issue’ from operating to give an 
estate tail as a word of limitation.” Although it 
seems rash to dispute any portion of so distinguished 
an author, yet it is very plain that he is mistaken on 
this point. He admits that the case of Laddington v. 
Kime, | Salk. 224; is against his views. But he con- 
siders that Laddington v. Kime has been overruled by 
various subsequent decisions, which he cites at length 
in vol. 2, p. 339, et seg. All these cases, however, 
contained the clause “in default of such ‘issue,’” 
and thereby deprived the word “heirs” of all mean- 
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ing, except that of the “heirs of the body” pre- 
viously referred to. Jarman adds, page 344: “To say 
that the words ‘in default of such issue’ refer to 
the prior devisees, whoever they may be, and that 
those objects mean issue indefinitely by the effect of 
the words in question, seems very much like reason- 
ing in a circle.” With all respect to him, however, 
every clause is interpreted by the context, and, con- 
versely, so that his objection has really no force. We 
may add that Jarman is generally unphilosophic as 
to what ought to be, or will probably be, law. The 
coming cases cast a very dark shadow indeed, if his 
technical views accurately depict the approaching 
changes or probabilities which he occasionally antic- 
ipates. 
PRACTICE AT THE GENERAL TERM. 
BY AUSTIN ABBOTT. 

Under the present organization of the supreme 
court of New York, in four departments, some 
changes have been made in the calendar practice at 
the general terms, for the purpose of promoting the 
dispatch of business. 

Enumerated and non-enumerated causes. — All ap- 
peals of whatever nature, whether from orders or 
from judgments, must be placed upon the calendar. 
This requirement is not restricted, as was formely the 
case, to enumerated motions, but applies to non- 
enumerated motions as well. 

No special motion, originally made to the general 
term, need be placed on the calendar. Of this class 
of cases are applications to confirm a report of com- 
missioners in proceedings for local improvements, 
applications to the court for an order for judgment 
on a remittitur from the court of appeals, and the 
like. “ Such motions may be made on the opening of 
the court at any day on which motions are heard. 

Enumerated motions are: (Rule 47 of 1870.) 

Motions arising on special verdict; 

Issues of law ; 

Cases ; 

Exceptions ; 

Appeals from orders sustaining or overruling de- 
murrers ; 

Appeals from a judgment or order granting or 
refusing a new trial in an inferior court, and 

Appeals by virtue of section 348 of the code; that 
is to say, appeals from judgments, to the court at 
general term. 

Non-enumerated motions include all other ques- 
tions submitted to the court. 

The non-enumerated motions which are heard at 
general term consist, of course, chiefly of appeals 
from orders (other than those above specified, viz. : 
Other than those sustaining or overruling demurrers, 
or granting or refusing new trial on a case or excep- 
tions). These appeals from orders are termed and 
treated as “non-enumerated appeals.” 





The class of appeals known as non-enumerated 
motions, or non-enumerated appeals, are placed on a 
separate calendar, entitled the “motion calendar,” or 
“non-enumerated motions,” or “calendar of non-enu- 
merated appeals.” 

The causes on this calendar are heard first, being 
taken up on the first day of the term, and disposed 
of before the causes upon the general calendar, or 
are heard on “motion days.” See rule 54 of 1870. 
In the first department a general term is occasionally 
held solely for the purpose of disposing of non-enu- 
merated motions; and the calendar at such a term 
contains only causes coming up in that way. 

At the district general terms, under the former 
organization, the court allowed appeals from orders to 
be heard on certain “motion days.” The practice is 
now different, and appeals in such cases are only 
heard in their regular order upon the calendar made 
for the purpose, as above stated. 

The non-enumerated calendar is confined strictly 
to the class of appeals for which it is intended. Ap- 
peals from orders granting or refusing a new trial at 
the circuit, on the minutes of the court or otherwise, 
are enumerated motions, and must go on the general 
calendar, and it makes no difference that the cause was 
one originating in a justice’s court. But an order 
granting or refusing a new trial, made on a special 
motion on affidavits seeking for relief on the ground 
of surprise, etc., where no case was made, is a non- 
enumerated motion, and the appeal therefrom may 
properly be placed upon the motion calendar. 

Causes submitted upon an agreed statement of 
facts, and without controversy, under section 372 of 
the code of procedure, are placed on the enumerated 
calendar, the argument in such cases not being consid- 
ered as a non-enumerated motion. 

PREFERENCES. 

In causes which are entitled, by law, to a prefer- 
ence in the order of hearing, the party desiring the 
preference must, in his note of issue, notify the clerk 
that the cause is preferred, stating the class to which 
it belongs, and must also specify, in the notice of argu- 
ment to the opposing party, that the cause is claimed 
to be a preferred cause, briefly stating the ground on 
which the preference is claimed. Such causes are 
placed on a separate calendar.* 

ORDER OF BUSINESS. 

Business is taken up at the opening of the general 

term in the following order: 


*It is to be observed that the most recently published 

rule of the supreme court, as well as that of the court of 

takes no notice of the act at OE Baap p. 

ch. 49), — ch the preferences heretofore men- 
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Ist. Motions to correct or modify the calendar. All 
applications of this sort should be made (with one ex- 
ception hereafter noticed) at the opening of the court. 
This class of applications include motions to chaage 
the place of any cause which is in a wrong place upon 
the calendar, such as removing from the preferred 
list a case placed there, but which is not entitled to a 
preference, or transferring to that list a case which is 
entitled to a preference but was not so treated by the 
clerk, in making up the calendar; motions to correct 
errors in the place of causes on the calendar arising 
from an erroneous date of issue; motions to dismiss 
appeals for irregularity, or because taken in cases 
which are not appealable; motions to strike causes 
from the calendar because improperly placed there. 

In general, it may be said, that applications of this 
sort must be made at the opening of the court, and 
before the causes are taken up in their order, and by 
omitting to apply them the ground of objection is 
waived. There is an exception, however, in all cases 
where the objection goes to the right of the appellant 
to be heard, such as where his appeal was irregular, or 
taken ina case in which the law does not allow an 
appeal, in which cases the objection may be brought 
up when the cause comes on for argument, in its reg- 
ular order, and both questions argued and determined 
together. 

Motions in reference to the calendar, or founded on 
objections to the appealability of the cause, are not 
placed on the calendar, but are made and heard by 
virtue of the fact that the cause in question is on the 
calendar, or that the necessary steps have been taken 
by the party to entitle him to have it thereon. 

2d. The hearing of causes upon the calendar of 
non-enumerated appeals, otherwise called the motion 
calendar, in their order, beginning with the perferred 
causes. 

3d. The hearing of causes upon the enumerated 
calendar, in the like order: 

In the first department, the submission of causes 
upon the printed papers, without oral argument, is not 
allowed, except in special cases by leave of the court. 
In that department no appeals are heard except on 
printed papers. 

In the second department a cause may, by consent 
of counsel, for good reason shown at the opening of 
the court, be set down for a particular day, with or 
without preference, under such restriction, however, 
as the court may choose to impose to prevent the cal- 
endar for any one day being made too heavy, and 
where there is no such consent, counsel may be per- 
mitted by the court to submit his papers, which will 
be taken by the clerk and produced on the argument 
on the call of the cause, in place of an oral argument 
on his part. Where the parties agree on a submission, 
the papers are filed with the clerk, or, if they are not 
in readiness at the time of agreement, the cause may 
be carried to the end of the calendar, and then the 
papers must be submitted during the term. 





In the third department the court take submissions 
without oral argument only when the cause is reached 
on the calendar. 

In the fourth department causes are not reserved 
when called, except on account of the sickness or 
actual engagement of the counsel, at the time when 
the cause is called, in some other court. Such excuse 
should be shown, by affidavit, when the cause is 
reached. The practice is substantially the same in the 
third department. But either party may submit his 
points (if they be printed) when the cause is called, 
if the other party desires to argue it, and if both par- 
ties desire to submit, they may do so at any time 
during the term, by delivering the cases and points, 
printed, to the clerk. Manuscript papers are not, 
however, received on submission, in the fourth depart- 
ment. 


In the New York common pleas a convenient prac- 
tice has been adopted of allowing all who desire to 
submit causes without oral argument to do so at the 
opening of the court; and in that court, also, oral 
argument is not allowed in appeals from orders made 
at chambers in ordinary actions, but the parties are 
required to submit the papers in all such cases, unless 
an order at chambers or special term has been 
obtained allowing an oral argument, 
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THE CIVIL CODE OF CALIFORNIA.* 

The subject of codification has occupied a prominent 
place in the discussions concerning legislation during 
the last twenty-five years, and the interest bids fair 
not to diminish until the minds of the law makers 
and lawyers are more in unison about the relative 
merits of written and unwritten law. It may be too 
early in the contest to say, with certainty, whether the 
English speaking nations will ever endeavor to reduce 
the aggregation of customs and statutes which now 
regulate the action of their citizens in so many parts 
of the world, to an orderly and compact enactment, 
but the tendency is in the direction ofso doing. In 
truth, it may be said that considerable of the work is 
already done. Atleast seven-tenths of the population 
of the British empire are governed by a code very 
lately enacted. Of the States of the Union more 
than one-half have codified a portion of their law, one 
or two the whole ofit. In all the time since the move- 
ment was commenced, so far as we have learned, no 
step has been taken backward. In no instance has a 
code once adopted been made to give place again to 
the common law. In many States, to be sure, the 
change has only reached the matter of procedure in 
civil actions, after which all progress has ceased. This 
is peculiarly the case in New York, where, since 1849, 
nothing has been done in the way of legislative action 
further than to accept and order printed the report of 
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commissioners appointed to prepare and submit a 
system of codes. 

There are indications, however, that the spirit of 
reform, which has urged upon an unwilling profession 
such a departure from their old ways as was set forth 
in the code of civil procedure, is neither dead nor 
sleeping. It may by reason of ancient prejudices, 
timidity of change, or the antagonism of a large and 
powerful interest, be kept down in New York, but 
it shows itself in other States where the law is being 
organized or reconstructed. At the west and south, 
the system of codes which our men of wisdom have 
rejected is meeting a hearty reception, and we think 
it altogether within the limits of possibility that some 
one of those early law reformers, to whose intel- 
ligence, culture and zeal is due the compilations 
which make up that system, may live tosee it adopted 
and in force in a majority of the States. 

The revision commission of the State of California 
have completed and issued what is styled the civil 
code. This will, we presume, be adopted by the 
legislature during the present year. It is based upon 
the proposed New York civil code, a large propor- 
tion of its sections being taken from that work. 
There are, however, many new sections, some taken 
from the statute law of California, and some framed 
by the commission. In the preface is set forth briefly 
and forcibly, the reason why a code is needed. In 
speaking of the common law, the commissioners say : 

“This unwritten law is a system quite complete, 
but its expression is most fragmentary. It is found 
scattered throughout thousands of volumes of Eng- 
lish and American reports and digests from the Year 
books down to the present time.” * * * “The 
citizen and the lawyer alike complain over the want 
of a condensed methodical expression of the law.” 

And in recommendation of the New York compil- 
ation which they have followed. 

“The Civil Code of New York —a monument of 
legal wisdom and patient industry — is a collection of 
common-law rules and principles, combined with a 
consolidation of statutes like our own, all concisely 
stated, logically and harmoniously arranged in order 
of subjects, corresponding to Blackstone’s Commenta- 
ries.” 

The first and chief ground of objection to codifica- 
tion, is that by it we unsettle and make doubtful every 
legal principle which the wisdom of our fathers has 
established. The second is, that we obtain, in the 
place of comprehensive and flexible rules of action, 
narrow and unyielding ordinances. As to the first 
ground the advocates of codes do not admit its truth. 
They hold that the law is, in its details, unsettled now, 
and that, by reducing those details to formal state- 
ments, we go & great way toward settling the law. 
Statements may not be happily or carefully expressed, 
but they will seldom mislead, and the court, at the 
most, will only have to construe them. This is the 
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experience in New York in respect to the code of pro- 


cedure. We are aware that the large number of 
practice reports issued in this State has been held up 
by those hostile to codes as a sure indication of the 
unsettlement resulting from them. But it cannot 
fairly be claimed to be so. The procedure act is not 
a codification of existing unwritten law, as the civil 
and other codes are, but an entirely new system, un- 
like any thing preceding it. 

Then again, what we have is not the finished, care- 
fully considered work of the revisers, but a hastily 
put-together instrument designed only for temporary 
use, until its more perfect counterpart could be com- 
pleted. These two circumstances might explain why 
the system of practice, in vogue in New York, has 
produced so many adjudications: But there are other 
and more potent causes for the same result. Very 
many attorneys in this State earn their livelihood 
from their profession. One source of their revenue 
is what are technically called “costs.” Now, to one 
of these gentlemen, especially if he be possessed of a 
light business and a meagre purse, an evil of the old 
practice not remedied in the new, a few dollars in the 
way of costs is a great blessing. He is, therefore, in 
every action where he has an interest, on the look- 
out for some slip or failure in his opponent, whereby 
he may be entitled to make a motion for relief and 
costs. He is not always confident as to his rights, 
and sometimes moves speculatively. In this course 
he frequently has two chances to his adversary’s one, 
namely, if he wins, he obtains the recompense sought ; 
if he loses, his client is worthless, and the other side 
gains only an unfruitful order. This leads to the 
decision of numerous points that need no decision to 
explain them, and which in fairly and honorably 
conducted cases would not be brought into court. 
Another cause js in the anxiety of rival reporters and 
publishers to multiply volumes, which leads to the 
publication of every opinion that can be obtained, 
no matter how unimportant or well settled may be 
the point involved in it. All this shows that the 
multitudinous decisions in this State upon practice 
points are no indication of the unsettled character of 
code law. 

The second ground of objection is, perhaps, better 
founded. It can hardly be claimed, however, that an 
inflexible system of law is a bad one. The unwritten 
law is flexible and accommodates itself to circum- 
stances, but just so far as it does so it is uncertain 
and variable. For our own part we could prefer the 
sure, unbending written enactment. The civil code 
will have a fair field for experimental action in the 
rich and populous State of California. If it should 
prove, as we are confident it must, an easily working 
and satisfactory ordinance, the future Solons of our 
eastern land, when old teachings and old customs have 
lost their influence, may, perhaps, be induced to seek 
for legislative wisdom on the shores of the Pacific. 
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WOMEN IN THE WITNESS BOX. 


When Voltaire compared ideas to beards, because 
men, till they are grown, do not have them, some- 
body added, “‘and women never have them at all,” 
which, to be sure, was neither wise nor witty. And 
Swift’s conduct was nearly as outrageous when he 
penned the sentence, “A very little wit in a woman 
pleases us, just as we are surprised to hear a parrot 
talk plainly a very few words.” We are in no dan- 
ger of hearing these slanders repeated — women are 
taking care of themselves with the pen in this gener- 
ation. They will suffer this railery no longer. 

The agitation of the “ woman question” has brought 
about one good result at least, and that is, a fairer esti- 
mate, by men, of the mental abilities of the opposite 
sex. Public opinion has palpably changed for the bet- 
ter. One sign of improvement is to be observed in 
the absence of that flippant and half-patronizing tone 
which was once sure to greet every effort upon the 
part of a woman to acquire a competence without 
man’s assistance. 

The law, slowly but sensibly, is affected by modi- 
fications in the manners of the community, just as the 
barometer, hanging in the hall, feels the pressure of 
the atmosphere without, and notes its changes. To 
say nothing of the limit, of late, to which the rights 
of married women have been extended by friendly 
legislation, the sex are to-day getting compliments 
(not to say privileges) from sources where they least 
expect them. Our attention has been arrested by the 
following paragraph from the “ Study and Practice of 
the Law,” by that sound lawyer and estimable gentle- 
men, Professor Washburn, of, Cambridge : 

“No matter how modest, or how little accustomed 
to speaking before others, the habit of a woman’s 
mind, as a general thing, is to see things clearly, and 
the impressions she receives are usually of sufficient 
distinctness to enable her to recall and state them 
clearly, and, as she has no object in attempting to 
make a display, she presents what she has to tell just 
as it stands in her mind, and thereby women make 
the very best of witnesses. 

Prof. Washburn’s opinion is entitled to no incon- 
siderable weight, for he is an old practitioner, and is 
one of those ready, keen observers of human nature 
who rarely mistake in their estimate of character. 
Without intimating our belief, whether or not the 
majority of his professional brethren would express 
views so unreservedly favorable upon this interesting 
question, we proceed to append a word or two, show- 
ing how very ungallant (to say the least) has been 
the conduct of other people, in other times, in their 
treatment of lady witnesses. 

Lancellot in his Jnstitutiones Juris Canonici, lays 
* down in the most distinct terms, that women cannot, 
in general, be witnesses, and cites that well-worn 
line, “variwm et mutabile semper femina.” Mr. Justice 
Best has had the grace to come to the rescue with 





the remark: “This is not the only instance where 
poetry has been invoked to justify maxims and laws 
indefensible by reason.” One Dr. Ayliffe, who 
appears to have been a writer upon the civil law, of 
no great account, assures his readers with gravity, 
that “by the canon law, more credit is given to male 
than female witnesses.” 

The Jews, it seems, were uncommonly rigorous in 
their judgment of women; excluding them altogether 
from giving testimony, “on account of the boldness 
and levity of the sex,’—a concise, pungent way of 
putting a reason, it must be confessed Itis on a par 
with a quiet entry of Josephus in his journal, or some- 
where: “TI have this day put away my wife because 
her manners do not please me.” Chicago never went 
beyond this, that we are aware. 

The followers of Mahomet are entitled to more of 
our regard. They did not exclude women absolutely, 
but provided, with what some may consider an excess 
of caution, that, in all questions involving property, 
two men, or one man and two women, should be 
required to prove the fact. We are thankful even 
for this concession, but how much handsomer her 
treatment by the Athenians. It was a requirement 
of their law that females should be veiled while 
delivering their testimony; so greatly did they fear 
the effect of blandishments upon the judicial heart. 
Times change, and to-day the very object of a heavy 
crape veil, in breach of promise or divorce suits, 
would be to work upon the feelings of a judge or 
jury. 

Sir Edward Coke, quoting Fleta, says “in some 
casés women are by law wholly excluded to bear tes- 
timony ; as to prove a man to be a villian, mulieres ad 
probationem status hominis admitti non debent.” Co. 
Litt. ITI, 490. Mr. Taylor who almost deserves to 
be called the author of a pirated edition of Green- 
leaf on Evidence, speaks of Coke’s not adding “ asingle 
note of dissent or disapprobation,” and that “at the 
beginning of the seventeenth century.” Taylor upon 
Evidence, § 43. Why should he have added any thing? 
It was not so very long ago to be sure, but long 
enough to have been the fashion in those days for law 
books to contain the law as it was, and for their 
authors (if we may be pardoned the expression) to 
contain themselves. Coke may have been very 
gallant (though we have an impression there was 
some shabby conduct about his will and his wife, it 
is only an impression), but he certainly could not 
think of pausing in the midst of such a work as Coke 
on Littleton to sound a blast for woman’s rights. 

Mr. Taylor (from the result of whose research we 
have drawn some of our facts) discourses sensibly 
upon the proneness of females to exaggerate, and cites 
as a striking example the woman of Samaria, who, 
upon our Saviour’s informing her that she had had 
five husbands, went into the city and said, “Come, 
see aman who told me all things which ever I did.” He 
concludes, however, by admitting that “in other re- 
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spects, the testimony of women is at least deserving 
of equal credit to that of men, in fact, they are in 
some respect far superior.” 

Without taking sides in what might be worked 
up into a very interesting discussion, we venture to 
suggest, in conclusion, that one reason why in general 
a lady appears well upon the witness-stand is because 
she is likely to be left by counsel, from feelings of 
politeness, free to tell her story after her own fashion. 
A modest woman commands the respect of court and 
the bar escapes the annoyance of brow beating, and 
feels much more deeply than men the responsibility of 
her position and solemnity of the oath she has taken. 
Not so much, we imagine, that Rer mind is clearer, as 
that her manner is more calculated to inspire confi- 
dence, is perhaps the secret of that which has elicited 
Prof. Washburn’s admiration. For upon the witness- 
stand, manner, though not every thing, is surely a very 
great deal. 


CURRENT TOPICS. 


Hamilton College asks the legislature to put the 
graduates from its law department on the same foot- 
ing with those from the law schools of the University 
of Albany and Columbia College, and admit them to 
the bar without examination. This request is but 
natural, and we presume will be granted. Then every 
other law institution in the State will want and obtain 
a like favor. We would suggest that, while the sub- 
ject is before the law-making body, an act be 
passed giving the court of appeals entire control of 
the matter, not excepting from the operation of 
such rules as may be made, especially in relation to 
time of study, the graduates of any school. A three 
years’ course is none too long to fit the average man 
for the bar, and if there should now and then be one 
whose ability so far surpassed that of his fellows that 
could he master the law sooner than this, it would be 
better to keep him waiting than for his accommoda- 
tion to crowd the profession with ignorant men. The 
law schools have become a valuable, indeed, necessary, 
aid to legal education, but we do not believe that by 
making them short cuts to the bar, their utility or repu- 
tation will be increased. 


The annual report of the National Prison Associa- 
tion discloses some interesting facts. It estimates 
the prison population of the United States as ranging 
from 35,000 in July to 40,000 in February. This is 
about one in a thousand of the whole population, 
and, as it includes those confined in State prisons, 
penitentiaries, houses of correction, work-houses and 
jails, and also persons awaiting trial and detained as 
witnesses, does not show us to be such a very bad 
people after all. There are about 16,000 in the State 
prisons; 12,000 under sentence in the other institu- 
tions, and 8,000 awaiting trial and detained as wit- 
nesses. The number of State prison convicts is de- 
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creasing in the north-eastern States, but rapidly in- 
creasing in the south and west. The Irish system of 
prison management is recommended for adoption. 


We have an abiding faith that at some indefinite 
future time the married woman will be placed on the 
same footing before the law as the single one, with 
regard to not only her rights but her liabilities. All 
restraint upon her management of her separate estate 
has been very properly removed, but she is still very 
much restricted in her power to incur personal lia- 
bility. Careful men hesitate to deal with a married 
woman, being in doubt whether any indebtedness 
she may incur can be enforced against her, and an ac- 
tion against a feme covert is full of traps and pitfalls 
even now. 


The Legal Intelligencer, of Philadelphia, has, for 
some years, had a monopoly in legal advertising, 
under the laws of Pennsylvania. Earnest efforts are 
being made, at the present time, to take this away 
from it, and to place it upon the same footing as some 
other papers of the State, in regard to notices re- 
quired by the law to appear in a public print. This 
movement the Jntelligencer looks upon as an attack 
upon its vested rights and denounces it as such. 
Under what principle of law a paper can obtain a 
vested right in a matter of this kind we confess our- 
selves unable to discover. How and when legal no- 
tices should be published, and whether they should 
be published at all, is entirely within the discretion of 
the law-making power, and the mere fact that such 
power has been induced to grant the exclusive privi- 
lege of publication to one party cannot estop it from 
thereafter giving it to another. We know that it 
would be expedient and proper to give advertising of 
this character to law publications, but there is no wrong 
done in depriving them of it. 


The Massachusetts and Maine legislatures each have 
under consideration-a general railroad act, and there 
is every probability of the early passage of such a law 
in both States. The advantage of a general law upon 
the subject is shown by the experience of every State 
where one has been adopted. There is little danger 
of the investment of money in railways, faster than 
they appear to be needed, while the necessity and dif- 
ficulty of procuring a special charter frequently pre- 
vents the building of an important line. 


Those earnest but somewhat narrow-minded gentle- 
men who are anxious to incorporate their religious 
views into the fundamental law, hold a convention in 
Cincinnati this week. The president of the association, 
under whose auspices this convention meets, is Mr. Jus- 
tice Strong, of the United Statessupreme court. The 
idea or principle of the movement, as enunciated by 
him, is, that “‘a nation is under obligations to acknowl- 
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edge God as the author of its existence, and the source 
of its authority, Jesus Christ as its ruler, and the Bible 
as the foundation of its laws, and the supreme rule of 
its conduct.” The adoption into the federal constitu- 
tion of such sentiments would exclude the Unitarians, 
Jews and Roman Catholics, not to speak of numerous 
others, from all participation in public affairs, and 
would render nugatory the provisions now in force 
forbidding the establishment of religion or require- 
ment of religious tests, and it is somewhat remarkable 
that, in this age, a man occupying a position upon the 
bench of the United States supreme court should be 
in favor of it. 


De minimis non curat lex does not appear to apply 
in Kentucky, the courts of her chief.city having been 
greatly agitated lately by a litigation concerning the 
title to a cur of the poodle species. The case has been 
decided in favor of a lady claimant, but as an appeal is 
taken to the court of last resort, the unfortunate dog 
is still in a condition of uncertainty concerning the 
person whom he is lawfully bound to follow. 


The Alliance Monitor, an Ohio newspaper, endeav- 
ored to enlarge its sphere of usefulness by acting as a 
common carrier of hand bills, which documents it 
transmitted through the mails folded inside copies of 
its regular issue. The United States district court, 
sitting at Cleveland, decided that this act was in vio- 
lation of the postal law, for which the owners of the 
paper must pay a fine, and that an advertisement, in 
the form of a hand bill, could not be treated as a sup- 
plement to the paper. 


The court of appeals, in Wood v. N. W. Ins. Co., 
noticed in our abstract last week, have determined 
that kerosene is not necessarily dangerous, and that 
the cOurts will not take judicial notice that it is so. 
Weare rejoiced to have the matter settled in this way, 
and hope the decision will put an end to the errone- 
ous, though popular, doctrine of the unsafe character 
of that fluid. 


Slavery, though totally destroyed, leaves evidences 
of existence in the litigation of the southern States. 
Every law report from that section contains numerous 
cases in which the validity of transactions relating to 
slaves isinvolved. Most of the rebel States, in recon- 
structing their fundamental laws, so as to adapt it to 
the new order of things, inserted a provision making 
not only slavery and its incidents thereafter illegal, 
but declaring all past contracts, whereof slaves had 
been the consideration, void. In several States the 
courts have given effect to these enactments and 
refused to enforce contracts tainted with reminiscen- 
ces of human bondage. In some States, however, 
such a rule does not seem to find favor. Among the 
ordinances passed by the Alabamaconvention of 1867 
is one, the third section of which reads as follows: 





“And be it further ardained, and it is hereby 
declared, that there isa failure of consideration, and 
it shall be so held by the courts of the State, upon all 
deeds or bills of sale given for slaves, with covenants 
of warranty for title or soundness, or both, and upon 
all bills, bonds, notes, or other evidences of debt, 
given for or in consideration of slaves, which are now 
outstanding and unpaid, and no action shall be main- 
tained thereon, and that all judgments and decrees 
rendered in any of the courts of this State, since the 
llth day of January, 1861, upon any deed or bill of sale, 
or upon any bond, bill, note, or other evidence of debt, 
based upon the sale or purchase of slaves, are hereby 
declared set aside, and the plea of failure of consider- 
ation shall be held a good defense in all said suits.” 
Ordinance No. 38, § 3. 


In the case of McHivain v. Mudd, 44 Ala. 48, the 
plaintiff sued on a note, the consideration of which 
was negro slaves. This fact was set up and proved 
on the part of the defense. The supreme court of 
Alabama held that the section in question was uncon- 
stitutional, being in conflict with article 1, section 10 
of the federal constitution, declaring that “ no State 
shall pass any law impairing the obligation of con- 
tracts.” This same principle is also upheld in Fit- 
patrick v. Hearne, 44 Ala. 171, and seems to be cor- 
rect. There is no rule of law or equity which per- 
mits a State to declare valid contracts void, on the 
ground of slavery, which may not apply to every 
other ground conceivable. 


The English courts hold a carrier of passengers, 
especially if it be a railway company, to a very strict 
performance of the service undertaken. In Clutterbuck 
v. Great Western Railway, the plaintiff was a solicitor, 
and had occasion, as such, to attend the Kiddermin- 
ster county court. To do so he took a ticket at 
Worcester, where he then was, for a train advertised 
to leave that place at 10 4. m., and which would, 
according to the time-table, bring him to Kiddermin- 
ster in ample time to attend to his business. The 
train did not leave Worcester until nearly 11 a. m., and 
he did not reach the county court at Kidderminster 
until after the case in which he was engaged was de- 
cided. The decision was adverse to his side, and was 
entered by default. He had to move to open the 
default and come another day. He brought suit 
against the railway company, and the court, notwith- 
standing the defendant contended that it was deliv- 
ered from all liability by reason of a notice inserted in 
the time table, to the effect that it did not bind itself 
to start trains at the time stated, gave judgment for 
the plaintiff for his fare, cab hire, and compensation 
for lost day, amounting to £2 10s. 6d. 


The supreme court of Illinois, in the case of Chicago, 
Danville, etc., R. R. v. Smith, recently decided, hold 
that a donation by a town of moneys in aid of a rail- 
way is constitutional, and that the levying of taxes 
for the purpose of such donation is within the limits 
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of the taxing power. The court say that there is no 
material difference between a donation and a subscrip- 
tion to the stock of a railroad, and that the same rules 
apply to both. 


The contested supreme court judgeship in the fourth 
judicial district has been decided by the court of 
appeals in favor of the defendant. The court hold 
that the clear intention of the constitution must pre- 
vail, though in apparent conflict with a technical ver- 
bal interpretation of a particular section. This is in 
accordance with the view of the matter taken by us 
at the time, when Mr. Justice Rosekrans abdicated 
the judicial office. The total result of the action of 
Mr. Rosekrans has been to relieve the State from the 
payment of a thousand dollars salary, and furnish 
Justice Potter with a law suit. 





OBITER DICTA. 
The oldest friend to the profession is said to be the 
man who makes his own will. 


— 


We have an indistinct remembrance of having seen 
ten thousand a year, adduced as authority in argument 
of counsel, in a volume of the New Hampshire Reports. 


Judge Story was a strong Unitarian, and thought ita 
favor to tell every one of his belief, so thoroughly was 
he imbued with the idea that what he believed must 


be right. 


Stephens’ adventures of a gentleman in search of a 
horse, Am. Ed. 243, is cited by THomas, J., in Wash- 
burn v. Cuddithy, 8 Gray, 432, to prove that a crib-biter 
will not retain his condition, or be fit for constant 
work. 

When Judge Thacher, of Maine (who died in 1824), 
was at the bar, he was one day in the midst of an 
exciting trial with the attorney-general for an oppon- 
ent. The latter, in the heat of a dispute, said: “ You 
are no gentleman, sir.”’ 

Thacher, Well, now, I admit, Mr. attorney-general, 
Iam no gentleman. I am no gentleman. 

Judge Strong (a venerable man, archly): ‘ Well, 
gentlemen, I think you needn’t go to the jury about 
that!’ 


James Sullivan, attorney-general of Massachusetts, 
was at once an able lawyer, and a hearty, dignified 
gentleman of the old school. To a friend who was 
complaining at the age of sixty, that he felt one’s days 
must be few, and the capacity for usefulness well-nigh 
exhausted, Mr. Sullivan felicitously replied: ‘‘ You 
mistake there. At sixty a man in fair health may enter 
upon a series of years equal in usefulness and happiness 
to those of any period, provided proper precautions 
are taken and proper habits formed. Employment 
without labor, exercise without weariness, and temper- 
ance without abstinence, are the rules of life fora man 
of three-score years.” The advice properly contains 
as sound sense as could easily be compacted in the 
same number of words. 





COURT OF APPEALS ABSTRACT. 
COMMISSION OF APPEALS. 


ADMINISTRATOR. _ 

When personally liable.—The administrators of an 
insolvent estate, after the death of their intestate, 
collected the rents accruing subsequent to such 
death, of certain real property held by such intes- 
tate under a lease, and which he had sub-let. The 

directed the amount collected to be in- 
cluded in the assets of the deceased. The owners of 
the property objected to it being so included, and 
brought an action therefor against the administrators. 
Held, that the sum collected should not have been in- 
cluded in the assets, and that the administrators were 
personally liable therefor. Miller v. Knox. Opinion 
by Gray, C. 

, ©OOMMON CARRIER. 

1. Duty of to promptly transport goods: damages: 
stipulation against liability.—The defendants agreed 
to transport some apples for the plaintiffs. The con- 
tract was made by letter with defendants’ general 
agents. The local agent in charge of defendants’ sta- 
tion where the apples were to be received agreed to 
store them in defendants’ warehouse and forward 
them when requested by plaintiffs. Plaintiffs re- 
quested such local agent to forward the apples on the 
1st of November, and continually urged him to do so 
for fifteen days. The shipment was not made until 
the 24th, and the apples were frozen while being trans- 
ported. Held, that it was the duty of the defendants, 
under the contract, to transport the apples when re- 
quested, and that the contract of the local agent to do 
so was immaterial, and it was no defense to allege that 
his agreement to ship freight at a specified time was 
made without authority. Marshall v. N. Y. Central 
R. R. Opinion by Hunt, C. 

2. In such a case, the rule of damages is the difference 
in value, not at the place of shipment, but at the place 
of destination, between the goods as they are and as 
they would have been if uninjured. Ib. 

3. The giving of receipts for the property by the local 
agent containing limitations of the liability of the car- 
rier did not affect his liability, that being governed by 
the original contract. Ib. 


CONTRACT. 

1. Not to bid at foreclosure, sale void. — The defendants 
agreed in writing to pay the plaintiffsa certain sum. 
The consideration of the agreement was, that at a cer- 
tain foreclosure sale to be made of real estate, the 
plaintiffs would refrain from bidding. The sale took 
place, and the plaintiffs did not bid. Held, that the 
agreement was contrary to public policy and void. 
Brockett v. Wyman. Opinion by Earl, C. 

2. Courts never inquire whether such an agreement in 
any particular case actually worked mischief. _ The 
vice is inherent in the agreement. Ib. 

3. To receive a less sum than due in full payment : void 
for want of consideration.—The plaintiffs brought 
action for damages by reason of the failure of defend- 
ant to perform a contract, claiming the damages to 
have been $6,400, but admitting payment of $3,500. 
The defendants claimed that they were unable at the 
time to fulfill their part of the contract, and had in- 
formed plaintiffs of such fact, and told plaintiffs that 
if they would let them (defendants) off upon the pay- 
ment of $3,500, they would obtain that sum from their 
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friends and pay it, to which plaintiffs agreed. That 
defendants did with great difficulty obtain a loan of 
the necessary amount, and paid plaintiffs the $3,500. 
Held, that there was no consideration for plaintiffs’ 
promise to take a less sum than was due them, and 
they were entitled to recover the balance. Burge v. 
Koop. Opinion by Earl, C. (Grey and Leonard, CC., 
dissenting. ) 

4. For dissolution of partnership, construction of. — 
The plaintiff and defendants, who were copartners, 
entered into an agreement, whereby the plaintiff 
assigned to defendants all his interest in the part- 
nership and claims which he had against the firm and 
defendants, upon receiving certain stocks and notes, 
etc., and the relinquishment by the defendants of all 
right and interest in any stock the plaintiff had with- 
drawn from the firm, and the assumption of all firm 
liabilities by them. At the same time a further agree- 
ment was made by defendants, that they would 
“allow ” plaintiff ‘‘ any correct charges which have not 
been put to his credit on the books of B. B. & C.’’ the 
plaintiff to give defendants an account of such charges 
within sixty days. The plaintiff gave the account of 
charges as stipulated. Held, that the effect of the first 
agreement was to cancel all claims the defendants had 
against the plaintiff arising out of the partnership 
transactions, except such as were specifically excepted 
and provided for. And inthe other agreement it can- 
not have been the intention of the parties that any 
correct charges due him, and not credited him, should 
be allowed for the mere purpose of a credit without 
liability to pay. Baldwin v. Bald. Opinion by Lott, 
= See Common Carrier. 

EVIDENCE. See False Imprisonment. 


FALSE IMPRISONMENT. 

1. Action for: proof of want of probable cause, and 
malice. —The plaintiff and one D. made an arrange- 
ment with one W., a cook on a canal boat, to do cer- 
tain work. When the boat reached New York, under 
a belief that the captain was liable, upon a promise 
to pay them, they, or one of them, brought suit against 
him. During the pendency of the suit the captain pro- 
cured an indictment against them for unlawfully con- 
spiring to maintain a suit, and had plaintiff arrested 
thereupon. The indictment, after a number of adjourn- 
ments, was terminated by the entry of a nolle prosequt. 
The plaintiff brought this action against the captain, 
who was the defendant’s testator, for falsely, and 
without reasonable cause, procuring the indictment 
and arrest. Held, that the court, at trial, properly 
refused to nonsuit the plaintiff, on the ground that 
there was no proof of any want of probable cause for 
the indictment, and that there was no proof of any 
malice on the part of the defendant, or any proof of 
malice to go to the jury. Day v. Monteith. Opinion 
by Lott, CC. 

2. The fact that the judgment in the original suit was, 
in the absence of some of plaintiff’s witnesses, given in 
favor of the defendant, does not show that there was 
not, in fact, a cause of action, and shows nothing to 
warrant the conclusion that the plaintiff and D. 
falsely conspired to move and maintain the suit. Ib. 

8. It was necessary for the plaintiff to produce suffi- 
cient evidence to warrant the conclusion that there 
was a want of probable cause and malice, and evidence, 
which tended to establish these facts, makes a question 
forthe jury. Ib. Opinion by Leonard, C. 








NEGLIGENCE. 

When not presumed. — The plaintiff, a passenger on 
defendants’ railroad cars, was injured in an accident 
caused by the breaking of arail. Plaintiff’s witnesses 
testified to having seen numerous defects in the track 
and road-bed about the time of the accident, but no 
testimony was given by them as to the condition of the 
track at the precise time or place of the accident. De- 
fendants’ witnesses testified that the road, iat the time 
and place of the accident, was in good condition, that 
it was very cold when the rail broke, and that sound 
rails are liable to break in cold weather. Held, that 
there was no presumption that, because the road was 
out of repair at other places, it was probably out 
of repair at the place in question, and the plaintiff 
should have been nonsuited. Cole v. N. Y. C. R. R. 
Opinion by Earl, C. (Lott and Hunt, CC., dissent- 
=e) PARTNERSHIP. 

See Contract. 


PLEADING. 

Variance. — A variance in the evidence of the plain- 
tiff of a character such that the court would be au- 
thorized to amend the complaint at the trial, to make 
it conform to the evidence, when there is no sugges- 
tion of variance on the part of the defendant at the 
trial, and it did not mislead, is not a ground of appeal. 
Diwoll v. Hencker. Opinion by Leonard, C. 


PRACTICE. 
See Title. 


STATUTE OF FRAUDS. 

1. Satisfaction of debt by application of debt due from 
creditor.— The defendant was indebted to the plaintiff 
for a one-fourth interest in a certain estate. The de- 
fendant claimed to have paid the indebtedness by the 
satisfaction of a certain debt due him from the plain- 
tiff. This satisfaction was by the verbal application of 
one debt in payment of the other. Held, not within 
the statute of frauds, and a writing not necessary. 
Brand vy. Brand. Opinion by Hunt, C. (Grey and 
Leonard, CC., dissenting.) 


SUPPLEMENTARY PROCEEDINGS. 

1. Exempt property.— The defendant recovered a 
judgment for $79.77 against a party for the wrongful 
seizure of property exempt from execution. The 
plaintiff, upon a judgment held by him against de- 
fendant, commenced proceedings supplementary to 
execution, in which a receiver of the property of de- 
fendant was appointed. The receiver collected the 
said judgment in favor of defendant and applied the 
proceeds in satisfaction of plaintiff's debt. Held, that 
the defendant was entitled to ,hold the judgment ex- 
empt from liability for the judgment held against him 
by plaintiff. Tillotson v. Wolcott. Opinion by Leon- 
ard, C. 

TITLE. 

1. Cloud upon: action quia timet, when maintain- 
able.— The plaintiff purchased certain real estate, and 
directed the grantor to convey it to her, but to insert 
in the deed a clause to the effect that if her son therein 
named, then a minor, should pay her a certain sum 
named, annually, he should have the premises after 
her death. She did not at the time, or ever, read the 
deed. The son, before coming of age, refused to accept 
the terms of the deed, or to pay the sum specified, and 
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advised plaintiff to destroy it and procure from the 
grantor another. She did so, and caused the second 
deed to be made to her absolutely. After the son be- 
came of age he claimed no interest in the premises. 
A judgment was obtained against him, and on execution, 
the sheriff, under aclaim of the judgment creditor that 
the first deed was executed to the plaintiff as trustee for 
her son, and that the son had an interest in the prop- 
erty, sold the same and executed a certificate, which 
he caused to be recorded in the county clerk’s office. 
The only evidence of the character of the first deed, 
and the directions of the plaintiff, was parol testi- 
mony. Held, that the circumstances constituted a 
cloud upon plaintiff's title, and that she was entitled 
to bring an action of quia timet to remove the same. 
Fonda v. Sage. Opinion by Earl, C. 

2. It is not necessary to give jurisdiction to equity in 
such a case, that the claim to the estate which consti- 
tutes the cloud should be based on record evidence. 
It is sufficient here that the sheriff’s deed, when aided 
by parol evidence, may be made the source of good 
title. Ib. Opinion by Hunt, C. 


—— -0©@e ——- 
DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF ALABAMA.* a 


ACTION. 
1. Who may sue in his own name, on contract with 
carrier. — One who has a beneficial interest in the per- 
formance of the contract, or a special property or 
interest in the subject-matter of the agreement, may 
support an action, in his own name, on the contract 
with a common carrier. Southern Express Co. v. 
Caperton, 101. 
AGENCY. 


Agent: what competent witness to prove.—The agent 
of a company to whom application has been made for 
payment of a forged demand against the company is a 
competent witness to prove his agency, in a prosecution 
for forgery against the person who attempted to collect 
the money. Manaway v. State, 375. 


ATTACHMENT. 

Attachment: when premature and void. — An attach- 

ment issued on the 9th day of November, against one 

who had agreed to deliver cotton that fall, is without 

authority of law and void, the obligor not being in 

default until the expiration of the fall, and the demand 
not being a debt. Moore v. Dickerson, 485. 


BAIL. 


Murder, indictment for: ‘ion in relation to 
prisoner on application for bail. — On an application for 
bail by a prisoner, who is shown to be under indict- 
ment for murder, he is presumed to be guilty of the 
charge in the highest degree, and that presumption 
must be overcome by proof. Ex parte Vaughan, 417. 


BANKRUPTCY. 
Bankruptcy: when does not vitiate decree. — A decree 
against a defendant as surety of a guardian is not 
vitiated by a plea of bankruptcy, unsupported by proof. 
Owens et al. v. Grimsley et al., 359. 


BILLS OF EXCHANGE AND PROMISSORY NOTE. 


1. Bill of exchange, residence of party to be charged: 
what not sufficient evidence of.—The name of a place 





*From 4 Alabama. 





where a bill of exchange was signed appearing on it, is 
not of itself sufficient evidence of the residence or post- 
office of the party to be charged. Sprague v. Tyson, 338. 

2. Acceptor: when not liable for damages. — The ac- 
ceptor of a bill of exchange is not ordinarily liable for 
damages. Manning v. Kohn, 343. 

3. When may be considered indorser, guarantor, or 
acceptor, supra protest.— When a bill of exchange 
exhibits the signature of one to whom it is not directed 
across its face, and another name in the lower left 
hand corner where that of the drawee is usually placed, 
the latter will be deemed the drawee, and the former 
will be considered the indorser, guarantor, or acceptor, 
supra protest, according to the evidence. Walton v. 
Williams, 347. 

8. Promissory note made in this State in 1864 not in- 
valid for want of stamp: such note could be stamped at 
any time up to January 1, 1867.— A promissory note 
made in this State, in the year 1864, without an internal 
revenue stamp, there being no collection district estab- 
lished here at that time, is not invalid for want of 
such stamp, but, by virtue of section 9 of the internal 
revenue act of the 13th of July, 1866, such note may 
have a stamp affixed thereto, by any one having an 
interest therein, at any time before the Ist day of 
January, 1867, and after being so stamped is as valid 
and admissible in evidence as though it had been 
stamped at the time it was made. Quere, whether 
without being so stamped it could be used as evidence? 
McEWwain v. Mudd, Adm’r, 48. 

4. Promissory note for guschase-nensy of slaves: suf- 
ficient consideration to swpport, not tanding eman- 
cipation proclamation, when contract of sale was bona 
fide, and made between citizens of the rebel States after 
the proclamation and before the suppression of the rebel- 
lion. — Notwithstanding the proclamation of the presi- 
dent of the United States of the Ist day of January, 
1863, known as the emancipation proclamation, there 
continued an uncertain and contingent interest and 
property in slaves, which was a sufficient consideration 
to sustain contracts made in good faith in the rebel 
States, and between citizens of the said States con- 
tracting with each other in relation to that species of 
property, between the date of said proclamation and 
the suppression of the rebellion, or the end of the war, 
consequently, a sale of slaves made in good faith in this 
State between citizens thereof, between those periods, 
is a valid sale, and a promissory note made to secure 
the purchase-money is a valid note supported by suffi- 
cient consideration, and may be recovered upon in the 
courts of this State. Peters, J., dissenting. Ib. 

5. Confederate treasury notes: promissory note for loan 
of : without consideration and void.— A promissory nete, 
given in consideration of confederate notes loaned, is 
without proper consideration and void, notwithstand- 
ing the contract was made between citizens of the State 
and without any illegal interest. Hale v. Huston, 
Sims & Co., 134. 

6. Promissory notes: what constitutes: although ac- 
cepted by a third person. — An instrument which is the 
form of a note, but which, in addition, is addressed to 
a third person, who accepts it, is a promissory note, and 
may be so declared on. Brazelton et al. v. McMurry, 323. 





BONDS. 

1. Bond: failure to file does not, ipso facto, vacate 
office.—The failure of an officer to file his bond within 
the time prescribed by law does not ipso facto vacate 
his office. The State ex rel. v. Falconer, 696. 
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CHARGE OF COURT. 

1. Charge to jury: what should be given, on trial of 
defendant, where the evidence is chiefly circumstantial. 
—On the trial of an indictment for grand larceny, 
where the testimony against the accused is chiefly cir- 
cumstantial, a charge asked by the prisoner, “that in- 
nocence should be presumed, until the case proved 
against the prisoner, in all its material circumstances, 
is beyond any reasonable doubt; and that the evi- 
dence ought to be strong and cogent, to find the de- 
fendant guilty as charged,” is proper, and should be 
given. Moorer v. State, 15. 

2. Charge to jury: what is improper in such a case.— 
A charge in such a case as this, that “if the jury be- 
lieve the evidence, they. must find the defendant 
guilty,” is improper; such a charge should never be 
given, except in plain and palpable cases, where there 
is no room left for doubt. Carter v. State, 29. 


COMMON CARRIER. 


1. Consignee: pr yption of ownership prima facie 
only, and may be rebutted.— The consignee is the per- 
son prima facie entitled to sue a common carrier for 
loss of property, but this presumption may be rebut- 
ted by proof. So. Exp. v. Caperton. 

2. Who may sue in his own name, on contract with 
carrier.— One who has a beneficial interest in the per- 
formance of the contract, or a special property or in- 
terest in the subject-matter of the agreement, may 
support an action, in his own name, on the contract. Ib. 

3. Common carrier, stipulation by: what is unrea- 
sonable and inoperative.— A stipulation in a receipt 
given by a common carrier, that it should not be liable 
for loss of a package of money unless a claim for the 
loss was made within thirty days from the date of the 
receipt is unreasonable, and tends to fraud, and is in- 
operative. Quere., whether a printed blank receipt, 
containing restrictions of his responsibility, and to be 
used generally, filled up by the common carrier and 
given to a party sending goods, is a special contrct? Ib. 

4. Common carriers: when express companies are.— 
Express companies who are engaged not only in the 
transportation of small parcels, packages, and articles 
of value, properly so-called, but also in the carriage of 
goods, wares and merchandise, and of the great staples 
and products of the country, are common carriers, and 
subject to the liabilities imposed by law upon such 
persons. So. Exp. Co. v. Crook, 468. 

5. Liabilities of: how may be limited by special con- 
tract.— Their liabilities may be reasonably limited by 
special contract, but public policy will not permit 
common carriers, even by special contract, to be ex- 
empted from damages for losses occasioned by the 
negligence or misfeasance of themselves, or their ser- 
vants. Ib. 

6. General notices in relation to: when operative. — 
General notices, in relation to the liabilities of com- 
mon carriers, are of no avail unless reduced to the 
form of a special stipulation, and signed by the party 
sending the goods, or be so brought home to his knowl- 
edge as to show his assent thereto, and be also just 
and reasonable. Ib. 

7.. Printed receipts limiting liability, if no value is 
named in: when will be liable notwithstanding.— The 
printed receipts, generally given and used by common 
carriers, containing conditions limiting their liabilities 
to a certain sum, unless the value of each package is 
named and stated therein, will not exempt them from 








liability for the value of packages lost by the negli- 
gence or fraud of themselves or their agents. Ib. 

8. Statement of value of package when will be pre- 
sumed to be waived.—If the size or appearance of a 
package fairly indicates that its value is greater than 
the sum so named, the carrier will be presumed to 
waive the necessity of stating a value, unless the 
attention of the shipper is called to the conditions, and 
the value of the package is required to be given. Ib. 


CONFEDERATE GOVERNMENT. 

1. Judgments rendered during the war by rebel courts: 
effect of. -Judgments rendered by the courts of the 
rebel government of this State, during the rebellion, 
created no liens upon the property of the defendants 
to such judgments, which, in the absence of legislation, 
can be recognized and enforced by the courts of the 
present State government. Martin v. Hewitt, 418. 

2. Such judgments can stand upon no higher grounds 
than foreign judgments, and constitute mere causes of 
action, and can only be enforced by the law of comity, 
and in actions brought for that purpose. The justice 
of such judgments may be impeached, and it may 
be shown that they were irregularly or unduly ob- 
tained. Ib. 

CONFEDERATE MONEY. 


1. Confederate treasury notes, promissory note for 
loan of: without consideration and void.— A promis- 
sory note given in consideration of confederate treas- 
ury notes loaned, is without proper consideration and 
void, notwithstanding the contract was made between 
citizens of the State, and without any illegal intent. 
Peck, C. J., dissenting. Hale v. Huston, Sims & 
Co., 134. 

2. Bills of credit within the meaning of the constitution 
of the United States. — Confederate treasury notes are 
not recognized by any law of the State or of the United 
States as property. Their circulation was adverse to 
public policy. They were bills of credit emitted by an 
illegal combination of States, in violation of the federal 
constitution. Ib. 

8. Confederate treasury notes: note for loan of, void.— 
A promissory note given by one citizen of this State to 
another, during the late insurrection, and payable in 
this State, for aloan of confederate treasury notes, is 
illegal and void. Lawson v. Miller, 616. 

4, A promissory note made in this State, since the 
suppression of the late rebellion, in renewal of such 
a note, is also illegal and void, and no action can be 
maintained thereon. Ordinance 38, Convention 1867. Ib. 


CONSTITUTIONAL LAW. 


1. Word as used in the constitution defined and ex- 
plained. — The constitution of this State forbids that 
any person shall, for the same offense, be twice put in 
jeopardy of life or limb. The jeopardy here meant is 
that which arises on the final trial upon a charge for a 
criminal offense, and it commences as soon as the 
parties are at issue upon a sufficient indictment, and 
the case is submitted to the jury for their verdict. 
After this is done, the State cannot enter a nolle 
prosequi without the consent of the defendant. If this 
is done, the defendant is entitled to be discharged as 
upon an acquittal, and this court will so discharge him. 
Grogan v. The State, 9. 

2. Statute of limitations: for what length of time sus- 
pended in Alabama. —The statute of limitations was 
suspended in this State from 11th day of January, 1861, 
to the 2lst day of September, 1865, that being the 
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period within which no legal civil courts existed in 
which the people of this State were compellable to have 
their causes adjudicated. Peters, J., dissenting. Cole- 
man v. Holmes, 124. 

3. Exempt property, right of debtor to select: what not 
impatred by. — Under the State constitution, the right 
of a debtor to select the property which he will retain 
as exempted from execution cannot be impaired by 
the levy of an attachment or execution upon any por- 
tion of it, nor by his omission or refusal to tender 
other property in lieu of that levied on, nor, in this 
case, by the fact that the debtor had other personal 
property of greater value than the amount exempted. 
Peck, C. J., dissenting. Bray & Bros. v. Laird et al., 
295. 


4. Accused : right of, to be present during prosecution.— 
In all criminal prosecutions in the courts of this State, 
the accused has the right to be heard by himself and 
counsel, or by either, and for this purpose he must be 
present in court whenever any action is taken in the 
prosecution, for the purpose of allowing him to be heard, 
should he desire it, except when orders are made for a 
continuance when accused fails to appear, or of a like 
character, which are governed by the discretion of the 
court. Ea parte Bryan, 402. 

CRIMINAL LAW. 

1. Forgery: agent: what competent witness to prove. — 
The agent of a company to whom application has been 
made for payment of a forged demand against the com- 
pany is a competent witness to prove his agency in a 
prosecution for forgery against the person who at- 
tempted to collect the money. Manaway v. The 
State, 375. 

2. Forged instrument: must be produced or accounted 
for.— The instrument alleged to be forged must be pro- 
duced at the trial, or its absence satisfactorily accounted 
for. Ib. 

3. Murder: voluntarily to kill one accused of, for flying. 
— In misdemeanors it will be murder to kill voluntarily 
the party accused for flying from the arrest, though he 
cannot be otherwise overtaken, and though there be a 
warrant te apprehend him. Williams v. The State, 41. 


DEED. 


Same: purchaser, what chargeable with notice of.—The 
purchaser is chargeable with notice of every thing that 
appears on the face of the deeds in the chain of his title, 
but he is not bound to inquire into collateral ciroum- 
stances. Burch v. Carter, 115. 


JURY AND JURY TRIAL. 


1. Panel: when should be quashed.—A jury not drawn 
in strict accordance with the requirements of the stat- 
ute should be quashed on motion of the accused. A 
failure to have the name of each juror written ona 
separate slip of paper, and drawn as required by the 
statute, is a fatal irregularity, for which the jury drawn 
should be quashed. Brazier v. The State, 387. 

2. Juror: witness competent as.— A juror is not in- 
cempetent because he is a witness in the case. Bell v. 
The State, 398. 


MARRIAGE AND DIVORCE. 


1. Marriage, contracted through fear of imprisonment ; 
when not void. — Marriage contracted through fear of 
imprisonment is not void, when the fear was not im- 
posed as an inducement to the marriage but arose from 
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the arrest and prosecution of the party for bastardy. 
Williams v. The State, 24. 

2. Cohabitation: is evidence of what: what cannot 
affect. — Cohabitation is evidence of marriage, but it 
cannot make a void marriage valid. Ib. 

8. Divorce: when will be granted on slight indications 
of peril to wife. — The christian interpretation of the 
contract of marriage requires that the husband shall 
love the wife; that ‘‘he shall delight in her as in him- 
self,’’ and when the proofs show that he habitually fails 
to do this, the courts, upon very slight indications of 
peril to her of body or health, will interpose, for her 
protection, by divorce. Goodrich v. Goodrich, 670. 

4. Same: what sufficient evidence of cruelty to jus- 
tify.—Ifthe conduct of the husband is shown to be 
habitually cold, indifferent, rude, harsh, vulgar, ob- 
scene, and profane, toward the wife, and she is seen 
shortly after being with him, in the privity of the 
marital relation, in tears, with bruises on her face, 
lips, and side, of a serious character, and the husband 
admits, when complained of, that these indications of 
bad treatment were produced by him, his explanation 
that they were given in playfulness and jest, and not 
in anger or in earnest, will not be sufficient to rescue 
his “‘conduct’’ from the construction that these ap- 
pearances are evidences of legal cruelty, sufficient to 
justify a divorce in favor of the wife for that cause. Ib. 


WILLs. 


1. Will, what instrument is: how revocable.— A writ- 
ing purporting to be a will, executed by two persons, 
making a posthumous disposition of the property of 
the one who may first die in favor of the other, and 
requiring the survivor to pay the expenses of the last 
sickness and burial of the decedent and such debts as 
may be proved against his estate, is the separate will 
of the first decedent, and is revocable as other wills 
are. Schumaker v. Schmidt et al., 454. 

2. Joint will: how will operate.——'Two or more per- 
sons may execute a joint will, which will operate as if 
executed separately by each, and will be entitled to 
and require a separate probate upon the death of each, 
as his will. But if the will so provides, and the dispo- 
sition made of the property requires it, the probate 
should be delayed until the death of both or all the 
testators. Ib. 

8. Mutual wills, how may sometimes be enforced.— 
Mutual wills, duly executed, may, after the death of 
either party, in some cases, be enforced in equity as a 
compact. Ib. 


+> 
7o 





THE PARDONING POWER. 


Your article on this topic in your number of the 13th 
inst. recalls to my recollection an incident which may 
interest your readers. 

When Marcy was governor, he made a summer tour 
through the southern tier of counties, accompanied by 
his Adjutant-General Hubball, afterward, and for 
aught I know now, one of the justices of the supreme 
court of Wisconsin. I joined his party at Delhi; Lieu- 
tenant-Governor Tracy joined it at Oxford, and Sena- 
tor McDowell joined it at Horseheads. It was a sort 
of triumphal journey through the land. The governor 
was everywhere received with great cordiality, every 
thing was done to make it pleasant to him, and he evi- 
dently enjoyed it very much. There was, however, one 
serious drawbrack, which, to a man of his kind and 
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sensitive nature, was calculated to and did greatly dis- ; 


turbhim. At every place at which he stopped, whether 
only for a moment, for a meal or over night, he was 
accosted by some one with an application for a pardon. 
It being known all over the country that he was thus 
passing through, the friends and relatives of convicts 
in our prisons came from far and near to make per- 
sonal appeals to him. Aged parents, weeping wives 
and helpless children, would withdraw him from the 
prepared festivities, and kneel and weep before him, 
seeking to obtain from his compassion that which his 
strict sense of justice told him he must deny. 

He often spoke of the annoyance, and it was evident 
that thus was greatly marred the pleasure of the ex- 
cursion. 

We were accompanied from place to place by some 
of the citizens, who, in their carriage, would join the 
cavalcade, until some others would come and take 
their places. 

One day, we stopped in our journey at a country 
tavern in a small settlement of a few houses, for a few 
moments to rest our horses. The landlord was very 
attentive and anxious to show his regards for the 
governor. The governor and his party, consisting of 
some fifteen or twenty, and several people of the 
neighborhood were assembled in the dining-room of 
the tavern. He was walking up and down the room, 
with his head down and thinking of nothing but the 
pleasant chat that was going on, when the landlord 
entered the room with a bottle of champagne in each 
hand. 

Marcy was near the entrance at the moment, and 
said to thelandlord. ‘‘ That won’t do! that won’t do! 
These young men have now got as much wine in them 
as they can stand. They mustn’t have any more.” 
‘* Nay, but,’’ said the landlord, “‘this is my treat, gov- 
enor; the other was of the neighbors.” “I can’t help 
it,’ was the reply “‘there must be no more drink.”’ 
The landlord, however, persisted, when Marcy, in 
a jocose manner said, ‘“‘I command, as governor, that 
you take it away.” “But,” replied the landlord, 
“This is my house and I am governor here.” Marcy, 
as he turned away, to resume his walk, said: “‘ But 
you haven’t got the pardoning power.” 

After we had left the place, and had gone some four 
or five miles on our journey, I asked the governor if 
he had noticed the effect which that remark of his, 
about the pardoning power had produced? “ Effect?” 
said he in reply, ‘‘ what effect could it produce?’ I 
told him the landlord had turned pale, stood a mo- 
ment and trembled —then rushed to the table, put 
down the wine, and hurried out of the room, and we 
had seen no more of him. ‘Why, what on earth 
could have produced that effect? I told him, I had 
noticed it at the time and had inquired, and thus had 
learned that Marcy had, within a short time previous, 
pardoned that very man out of the State prison, where 
he had been sent for arson! 

Marcy was inexpressibly shocked, and insisted upon 
going immediately back and seeing the man. “To 
what end?”’ I asked. ‘To tell him how sorry I am 
and how unintentional was the reproach.”’ I answered, 
** Does he not know it now? and will not your speak- 
ing to him of it but aggravate his mortification?” ‘I 
suppose it will,’’ said the governor with a sigh, “and I 
must bear as well as I can the consciousness of having 
inflicted unmerited pain. But confound the pardoning 
power!” 

J. W. EpMONDs. 





BOOK NOTICES. 


The Law e Ii acci- 
dead adgeneunes Meta: te 
counselor at Ly New York: Baker,  Voorhis & 


’ 

The law of life insurance is of very recent develop- 
ment; yet so rapid has been the increase of business, 
and consequently of litigation, that a large number of 
questions have been adjudicated since the subject first 
came beforethe courts. Most of the points of dispute 
liable to arise have, during the past ten or fifteen years, 
been passed upon by judicial tribunals, either in Eng- 
land or the United States, and it is to-day possible to 
frame, from the numerous reported cases, the legal 
principles which will, to a great extent, control in the 
determination of such matters as may hereafter be at 
issue. To be sure, the decisions are not entirely har- 
monious, but that is an evil which is peculiar to no one 
department of legal science. On most of the material 
points the holdings are uniform, or nearly so. 

A good elementary treatise on life insurance is now 
possible; it has not been so long, and the work before 
us has the advantage over every predecessor of its 
author’s being supplied with sufficient materials for his 
purpose. We have no American treatise on the subject 
since 1854, when life insurance was hardly known as an 
independent branch of business. There have been, of 
course, English works, but those compiling them either 
did not have or refused to avail themselves of access 
to those great treasure houses of special law, the re- 
ports of American State courts. Such a mistake would 
not be made on this side of the water, and we, accord- 
ingly, find, that Mr. Bliss has, in this treatise, quoted 
largely from American decisions. Nearly every case 
of importance, decided in our appellate courts, is 
referred to. We perceive, however, that the important 
case of Miller v. Brooklyn Ins. Co., involving the 
waiver of provisions of policy by insurance agent, de- 
cided in the United States circuit court at Baltimore 
two years ago, and published in the Baltimore Law 
Transcript, is not noticed. 

The work, in statement and arrangement, is far supe- 
rior to most elementary books upon special subjects, 
and is decidedly the best and most comprehensive 
treatise on the law of life insurance yet published. 


Dillon’s Circuit Court Reports. Cases determined in 
the United States Circuit Courts, for the eighth 
circuit. es by John F. Dillon, the circuit 
i. b Davenport, Iowa. Griggs, Watson 


As chief justice of the supreme court of Iowa, and 
later as circuit judge of the eighth circuit United 
States courts, Judge Dillon has won a wide and 
splendid reputation. His opinions are marked by 
that breadth of thought, sound common sense and 
thorough legal knowledge that characterized the 
opinions of Kent, Marshall and Story. 

The volume before us is the first of a proposed regu- 
lar series of reports for the eighth circuit, beginning 
with the year 1870. The opinions of Mr. Justice Miller, 
prior to the appointment of Judge Dillon, were re- 
ported by Mr. Woolworth, in one volume. 

In his preface, Judge Dillon says: “No judicial 
tribunal in England or America has conferred upon it 
powers so comprehensive and various as those of the 
circuit courts of the United States. Their jurisdiction 
is original and appellate, civil and criminal. They are 
constantly adjudicating cases which are elsewhere 
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intrusted to distinct tribunals. Nearly every question 
of a nature to come before the queen’s bench, the com- 
mon pleas, the chancery, the exchequer, the admiralty, 
or the bankruptcy courts of Great Britain, may, in an 
original or appellate form, come before the circuit 
courts of the United States. Besides in a great variety 
of cases, arising under the constitution and laws of 
the general government, they have original jurisdic- 
tion, exclusive of all other courts.’’ 

“ There is to some extent a distinctive character in 
the litigation of the different circuits. This is mani- 
festly true of the eighth, comprising six large, populous 
and growing States. Minnesota, Iowa, Missouri, Ar- 
kansas, Kansas and Nebraska, within this circuit, are 
large commercial centers, giving rise to characteristic 
controversies. Bounded as,the circuit is for nearly 
two thousand miles on the Mississippi, and traversed 
by the Missouri and other great water courses, there 
originates on this vast inland navigation a large 
amount of admiralty business, of a character some- 
what different from that in circuits bordering on the 
great lakes or the high seas. This circuit, too, it should 
be added, extends to Lake Superior, where growing 
commerce is already Souiains the federal courts 
with admiralty causes.” * * tiene 

“A field so vast, and one so aa in the variety and 
character of the materials which, with proper atten- 
tion, it can be made to contribute to the building up of 
a symmetrical system of national jurisprudence, ought 
surely not to be neglected. Considerations like these, 
which the reporter has persuaded himself will meet 
with the approving judgment of an enlightened pro- 
fession, have moved him to attempt to do his part in 
this useful work; and to preserve, in an authentic 
form, for the use of others, the results of some of the 
labors of his co-workers and himself. The chief re- 
quirements of a law report —a clear but not prolix or 
redundant statement, perepicuous head-notes, and a 
full but not diffuse index—the reporter has endeav- 
ored to meet in the preparation of his volume.” 

These requirements the learned reporter has fully 
met, and the report may fairly be called a model of law 
reporting. We shall endeavor, next week, to give the 
gist of the more important opinions in the volume. 


AC ium of Commercial Law, oe 
to) salty arranged, with copious citations 0: 
— jes, for the use of business po BS he 
“By Calvin To of law, and members of the 
vin Townsend, Counselor at Law, 
Anihor of “ Analysis of the Constitution of the 


nited Seton Am na a of Civil Gov 
oe ete. New Re nyt om Blakeman, Taplow’ & 
; Baker, Voorhis 

A itd perusal of this work has afforded us much 
satisfaction. It has been prepared for a special purpose, 
namely, the instruction of students in commercial 
colleges. It is designed to supply to teachers in such 
institutions a safe guide in inparting information as to 
those elementary principles of legal science which are 
daily becoming of greater importance to every business 
man, and at the same time to serve as a text-book for 
the student, supplementing the work of the class- 
room. These ends are reached in the simplest and 
most perspicuous manner. Knowing that the class of 
students referred to are wholly unfamiliar with legal 
technicalities, the author has, as far as possible, avoided 
these, and, where they could not be avoided, has ex- 
plained them. The book is manifestly the outgrowth 
ef a ripe practical experience as a teacher in this de- 





partment. The blackboard has of late years come to 
be an essential feature in schqols of every grade, and 
Prof. TOWNSEND has demonstrated its utility as a 
means of conveying legalinstruction. His modeis the 
topical or analytical —a mode now prevalent in all the 
best schools of the country. Adapting it to com- 
mercial law, the teacher is enabled, with a free use of 
the blackboard, to present to the eye of the pupil the 
various elements of the science systematically disposed. 
Numerous illustrations of this mode of presentation 
are here given. The “Topical Analysis of Contracts,” 
with which the work begins, is complete and exceed- 
ingly clear. It is alone worth the price of the book. 
Among the other useful analyses, we particularly notice 
those of negotiable paper, agency and partnership. 

But while the main purpose of this work is that 
which we have indicated, it is certain that it may be 
made profitable also to the student of the legal profes- 
sion. It is copiously furnished with citations —no 
proposition being suffered to rest upon the mere ipse 
dizit of the author. So far as its subject-matter is 
concerned, it is, as he modestly declares, ‘‘a compila- 
tion of legal principles, elements and authorities, as, 
to a considerable extent, all law books are.” The 
statemeat of principles is in every case concisely made. 
The style, indeed, is in marked contrast, in point of 
terseness and brevity, with many of the professional 
and educational productions of the present day. 

There are one or two subjects upon which we could 
have desired the author to be more elaborate. We do 
not discover any discussion of the law of executory 
contracts for the sale and delivery of personal property, 
as distinguished from actual sales of such property 
with warranty. Nor is there more than an indirect 
allusion to the subject of conditional sales —the im- 
portance of which is frequently shown in our legal 
proceedings. But it was the author’s design to com- 
press his book within a convenient compass; and we 
are less surprised to find that it presents a few omis- 
sions, than that it contains so much that is truly valu- 
able and instructive. 

We commend the author for resisting the temptation 
to swell the volume with “practical forms.’’ He has 
added a few, but they are such only as serve to illus- 
trate the preceding portions of the work. 


—-  # Ho 


A St. Paul newspaper reporter says: 

In the district court there is a German case going on 
which has been up for two or three days, and about 
which nobody seems to know any thing except the 
parties immediately concerned. 


Nathaniel Perley, of Maine (1795-1824), was known 
in his day for his pleasant, dry way of commenting 
upon the incidents of a trial, which must have ren- 
dered his appearance in a suit the signal for something 
more than the ordinary interest. One day he had 
been cross-examining a witness for two or three hours, 
and had gone over the whole ground with all the lati- 
tude a good-natured judge would allow, when the 
court adjourned for dinner. Upon re-assembling 
Perley began again as if he had not the slightest in- 
tention of ever leaving off. Pretty soon his honor in- 
terrupted, “Really, Mr. Perley, what further do you 
expect to obtain from this witness?’ Mr. Perley, with 
a smile, replied instantly: ‘The truth, if your henor 
please; I believe I have got every thing else.”’ 
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DISQUALIFICATION OF JURORS. 


A bill having lately been introduced into the legisla- 
ture on this subject, it may not be amiss to devote 
some attention to it in our columns. 

The difficulty, which, as we understand it, that bill 
is intended to remove, is one arising out of a juror 
having an opinion on the subject to be tried at the 
time he is drawn as one of the panel. And the charac- 
ter of the rule as understood, and in some instances 
administered, by our courts, is such as to throw great 
impediments in the way of the trial of criminal cases, 
where the offense is such as to have attracted much 
attention among the people and much comments in 
the newspapers. It not only makes it difficult to get 
a jury and greatly consumes time, but it excludes 
men of intelligence and information from the jury-box, 
and tends to fill it with the more ignorant or less 
informed of those upon whom the courts have to rely. 

This difficulty has existed with us in this State, now 
some twenty-five or thirty years, and has of late 
shown itself so frequently as to have called public 
attention to it and probably produced this effort to 
remedy it by legislation. Whether such legislation is 
necessary or is the best mode of reaching the evil is 
the question. 

Some forty years ago when the anti-Masonic ex- 
citement, growing out of the abduction of Morgan, 
was raging in the western part of the State, and 
created one of the two great political parties of the 
day -—numbering among its leaders such men as 
Myron Holley, Albert H. Tracy, John C. Spencer and 
William H. Seward — indictments were found in the 
courts of our western counties for sundry criminal 
offenses growing out of that abduction. 

Those indictments were to be tried in the very 
localities where the excitement was the highest, and 
the counsel for the accused were naturally anxious to 
guard their clients against the dangers which would 
arise from the prejudices and preconceived opinions 
of the men of the vicinity from whom alone the 
juries could be formed. The questions arising out of 
this state of things came before the supreme court, in 
full bench, the case of The People v. Mather, reported 
in 4 Wend. 239. 

The judges who then filled the bench had never 
had much experience as presiding officers in jury 
trials, and they reasoned upon the subject upon 
general principles and adjudged cases rather than. 
from actual knowledge of the workings of the rule. 

The judge who delivered the opinion in that case, 
among other things, used this language: 

“The law attaches the disqualification to the fact 
of forming and expressing an opinion, and does not 


look beyond to examine the occasion or weigh the 
evidence on which that opinion is founded. 
“ “There is, however, a distinction between positive 
and hypothetical opinions. * * * 

“Too much stress ought not to be laid on the juror’s 
declaration that if the circumstances on which his 
opinion was founded should not be supported by the 
evidence, his opinion would be removed. The dis- 
qualifying bias which the law regards is one which 
in a measure operates unconsciously on the juryman, 
and leads him to indulge his own feelings when he 
thinks he is influenced entirely by the weight of evi- 
dence. If he is sincerely determined to discard his 
prejudices, he is not to be received, because the law does 
not hold him capable of doing so.” 

The court also sanctioned the ruling as to the juror 
Clark, which was, that if he had a fixed opinion which 
it would require testimony to remove, he was dis- 
qualified, whether formed on rumor alone, or rumor 
and printed statements. 

Not long afterward, the question again came before 
that court, in the case of Mary Bodine, tried before 
Edmonds, circuit judge in New York, early in 1845. 
The prisoner had been previously tried before Kent, 
C. J., in the county of Richmond, where the offenses 
of murder, arson and robbery, for which she was 
indicted, had been committed. 

The jury not.agreeing on that trial, the venue 
was changed to New York. There was difficulty 
in the latter place, also, in getting a jury, because 
the case had been fully reported in the news- 
papers of the day, and its atrocity had excited a good 
deal of feeling. The accused was, however, in this 
trial in New York convicted of murder. 

It appears from the report of that case (People v. 
Bodine, 1 Denio, 281), that the circuit judge at the 
trial said, that “in order to form such an opinion as 
disqualifies, two things are necessary —a belief in 
the truth of the facts upon which the opinion is 
founded, and a conclusion founded on such belief. 
There are two questions: First, has the juror now an 
opinion as to the truth of the facts he has heard or 
read? Second, has he an opinion as to the guilt or 
innocence of the prisoner? A mere faint impression 
founded on either personal knowledge of the cir- 
cumstances or on a relation of them by those who 
have such knowledge, or a mere rumor or report is 
not such an opinion as disqualifies. It must be a 
fixed and decided opinion, such as it will require evi- 
dence to remove. 

“The prisoner’s counsel requested the judge to 
charge the triers on four separate propositions: Ist. 
That the formation of an opinion as to the guilt or 
innocence of a prisoner is conclusive evidence of 
bias. 2d. And this, though the juror swears he 
has no bias. 3d. And although he swears the 
opinion once formed has been removed. 4th. That 
an opinion as to guilt or innocence, founded on hear- 





say or newspaper reports of the circumstances 











82 





THE ALBANY LAW JOURNAL. 


EE 


of the case, is such a one as disqualifies; even the 
jurors formed no belief as to the truth of the hearsay 


or reports. The judge charged as requested on the’ 


first three propositions, adding the remark, as to each 
proposition, “if the opinion be such a fixed opinion 
as I have already described in my charge,” and he 
declined to charge as requested in the fourth proposi- 
tion.” 

This ruling was not disturbed by the decision of 
the supreme court. It was in fact, though not in so 
many words, sanctioned, and the error of the circuit 
judge was held to be in excluding evidence on the 
trial of the jurors. The new trial was granted, not 
because there was error in this ruling as to the effect 
of an opinion, but because of the exclusion of evidence 
as to impressions and hypothetical opinions, and the 
court was not very clear in its statement of the point 
which was actually ruled upon. 

In the following summer, and after the case of 
Bodine had been decided, the question came up again 
before the same circuit judge at the Columbia circuit 
on the trial of the anti-renters. Then the great effort 
of the counsel for the prosecution, viz., the Attorney- 
General John Van Buren and the District Attorney 
Miller, now chief justice of the third department, was 
to exclude from the jury any one from the anti-rent 
district, embracing the southern half of the county. 
In this effort, they were ably and earnestly resisted 
by the prisoner’s counsel, A. L, Jordan, afterward 
attorney-general. 

It took about two weeks—the court sitting from 
ten to twelve hours a day—to get a jury, and the 
effort was governed strictly by the rule as understood 
to be then recently laid down in the Bodine case. 
That trial resulted in a conviction of the prisoner for 
robbery and a sentence to State prison for life. 

Within a month or two afterward the Bodine case 
came on again for trial before the same circuit judge, 
in New York. There also the ruling in the Bodine 
case, as then understood, was strictly followed, and 
the result was that, out of about 6,000 jurors sum- 
moned, about 4,000 were challenged and examined, 
and only 10 found who were not excluded by the 
effect of that ruling. The further effort to get a jury 
was then abandoned, and the venue was changed to 
Orange county. 

On that occasion another evil of the rule was pretty 
strongly developed, though it had shown itself on the 
anti-rent trial and that was, the ability it gave the 
particular juror under examination to swear himself 
into or out of the jury-box at his own pleasure. 

On the anti-rent trial, one of the jurors, after 
watching the process of trying the jurors for several 
days till he thoroughly understood it, on being drawn 
and challenged, swore that he had no feeling or opin- 
ion on the subject and had paid iittle or no attention 
to it. Against that, it was proved by the prosecution, 
that he lived on the border of the infected district, 
near a tavern where the anti-renters frequently re- 





sorted; that he often spent his time with them; that 
at the previous election of town officers he had 
attended the polls all day electioneering for the anti- 
rent ticket, during which he had declared that no one 
but an anti-renter ought to have a right to vote; that 
when he had heard of the seizure and robbery of the . 
sheriff he had said they ought to have killed him; 
that he was the secretary of an anti-rent secret society, 
and had actually contributed from his own means 
toward a fund that had been raised to aid the pris- 
oner in his defense in that very trial! 

On the second attempt to get a jury in New York 
in the Bodine case, it appeared that the newspapers 
containing the account of the trial the previous spring 
were eagerly sought for; all that could be found were 
bought up and passed from hand to hand, and some 
of the jurors went so far as to go to some lawyer 
and give him a fee to tell them what the case was, so 
that they might form and express an opinion, and 
thus keep themselves off from a long and tedicus 
trial. 

Now, as we understand it, these are the evils which 
this proposed law is intended to remedy. Is this the 
true or the best remedy? Let us see. 

At the very inauguration of the trial by jury, they 
were to be taken “from the vicinage,” in order that 
the knowledgethus necessarily acquired of the parties 
and witnesses and the circumstances of the cases 
should aid them in the performance of their duty. 
This was very natural, and we all know how impor- 
tant and valuable that knowledge is in every case. 
So necessary do we know it to be, that if the jury 
have not already got it we give it to them in the 
shape of evidence. Noman could have that knowl- 
edge without having some opinion growing out of it. 
Yet that opinion did not always and necessarily dis- 
qualify the juror— did not destroy his indifference 
between the parties, nor did it impair the administra- 
tion of justice half so much as having the ignorant 
and uninformed alone as the dispensers of that justice. 

It was not the fact but the effect of that knowledge 
that disqualified the juror. If it produced in him a 
fixed and settled opinion, he was disqualified by law 
and the court, by whom alone a challenge for princi- 
pal cause is to be tried, was bound to exclude him. 
But, if it only made an impression on his mind or pro- 
duced only a hypothetical opinion, it resolved itself 
into a question of bias, which was one of fact, to be 
disposed of as such by triers. Hence it would be 
proper to inquire, on a challenge to the favor, 
whether there was any such “impression” or “ hypo- 
thetical opinion,” in order to ascertain, as a matter of 
fact, whether there was any hias on the mind of the 
-juror. But in the Mather case, the court had deemed 
a hypothetical opinion sufficient to disqualify the 
juror, and the court had said that, if the juror was 
“sincerely determined to disregard his prejudices, he 
is not to be received because the law does not hold 
him capable of doing so.” And in the Bodine case 
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the court had not, with sufficient distinctness, repudi- 
ated that doctrine, to let it be understood that it was 
not the law. They, however, soon felt themselves 
called upon to do so. Accordingly in The People 
v. Honeyman, 3 Denio, 121, decided in 1846, the 
court say : 

“ When one speaks of an impression upon his mind 
he usually means something which does not amount 
to a fixed and settled opinion, and nothing short of 
such an opinion will sustain a challenge for principal 
cause. It may do to inquire about impressions when 
the challenge is to the favor. 

“Tf we have not been sufficiently explicit already, 
recent events render it proper to add, that other evi- 
dence which tends to show a bias on the mind of a 
juror must be received, it by no means follows that 
the juror should be set aside by the triers for slight 
causes. If, for example, the juror has heard or has 
read in a newspaper that the prisoner is guilty of the 
crime laid to his charge and has given credit to the 
statement, the evidence of those facts must be received. 
* * ¥* Still it would not be a wise or judicious act 
on their part to set aside the juror, unless they found 
he had such a settled opinion concerning the prisoner’s 
guilt that he could not disregard what he had heard 
or read out of court and render his verdict on the evi- 
dence alone. * * * 

“Tntelligent and right-minded men when they 
enter the jury box know how to lay aside what they 
have heard and read out of doors, and pronounce their 
verdict upon the evidence and upon that alone.” 

It was the Mather case which has caused all the 
difficulty on this questién. The opinion in that case 
went strongly the other way, on the effect of opinion 
and among other things dwelt upon and reiterated the 
language of Chief Justice Marshall on Burr's trial, 
that he who had formed an opinion on rumor, 
hearsay or newpaper accounts, was less to be trusted 
than he who had formed it upon personal knowledge 
of the facts. And the misfortune was that neither 
in the Bodine, nor the Honeyman case did the court 
overrule, in totidem verbis, these principles of the 
Mather case, but left the matter to be spelt out by a 
more careful study of all three of the cases, than 
either judges or counsel seem to have been willing to 
devote to it. 

The rule and practice deducible from the cases are 
very simple. 

There is a challenge “ for principal cause,” which 
is to be decided by the judge. The juror who has 
formed or expressed a fixed and settled opinion is lia- 
ble to this challenge. It is no matter on what such 
opinion is founded — whether on knowledge of the 
facts derived from the vicinage, or on information 
from any source —the fact being established that 
such opinion has been formed or expressed, the court 
must set the juror aside. 

There is another challenge, that “to the favor,” 
which is founded entirely upon bias. That question 





is to be submitted to the triers, who are to determine 
as a question of fact, whether the juror challenged is 
indifferent between the parties, or is biased in any 
direction. 

Now this question of bias may depend upon an 
infinite variety of causes. An association or oppo- 
sition in business, in politics, in religion or in social 
relations; on similarity or hostility of views on any 
subject ; on feeling, or passion, or judgment; on a 
fixed opinion, or mere impressions or hypothetical 
opinions; on the character or habit of mind of the 
juror, ete., ete. 

In looking for “bias,” of course, the state of the 
juror’s mind is a legitimate subject of inquiry — what 
impression has been made upon it ?— what opinion 
has been formed from any cause ?—and whether, 
notwithstanding, the jury can sit upon the case and 
adjudge it according to the evidence, 

That being a question of fact and no two cases 
being exactly alike, it is impossible to lay down 
any fixed rule upon the subject, any farther than the 
courts have already done, namely, that the juror ought 
not to be set aside for a slight cause, and that “ intel- 
ligent and right-minded men, when they enter the jury 
box” (and make oath that they will render a true 
verdict according to the evidence), “ know how to lay 
aside what they have heard or read out of doors and 
pronounce their verdict on the evidence and that alone. 

In such a case it is a question of bias only and the 
triers are to determine, whether in their opinion the 
juror will, under the circumstances, be indifferent and 
impartial, and to such a case the remark of the court in 
the Mather case, that the juror is not to be trusted, has 
no application whatever. It is only when, on a chal- 
lenge for principal cause, it is found that there is a 
fixed and settled opinion, that the remark applies, and 
then it is only another mode of stating the rule which 
governs that challenge, namely, that a fixed and set- 
tled opinion absolutely disqualifies. 

It is only when the juror has a fixed and settled 
opinion that the law holds that he is, ipso facto, dis- 
qualified. In all other cases it is a question of fact, 
submitted to the good sense of the triers, whether the 
juror can, notwithstanding what he has heard and 
read out of doors, pronounce his verdict on the evi- 


dence and that alone, 
It is not then the defect of the rule of law that 


causes our difficulty, it is our want of properly 
understanding or appiying it. How often do we hear 
quoted the language of one of the judges of olden 
time, before newspapers became so common: “The 
juror must stand indifferent as he stands unsworn”— 
a thing simply impossible to one “taken from the 
vicinage "— to one who reads the newspapers, or has 
been present at a preliminary examination, or wit- 
nessed the arraignment or even heard the trial of the 
challenge of a juror, ete., etc. So, too, what has the 
idea so pressed by Judges Marshall and Marcy, that 
he who forms an opinion on rumor is less worthy our 
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confidence than he who forms it on personal knowl- 
edge, to do with the question of fixed and settled 
opinion under the challenge for principal cause, or 
with the question of bias under a challenge to the 
favor? Simply nothing, yet how often do we see 
courts and counsel dwelling upon it, to the confusion 
of their own minds and the minds of others? 

The questions are simply, has the juror a fixed and 
settled opinion? or if not, has he such an impression 
or opinion so that he is actually biassed and cannot 
properly be called “indifferent” between the parties? 

Is it not then plain that the remedy is not in any 
legislative enactment, but in the application by our 
judges of a rule so simple and so well settled ? 

Until of late years, the question has rarely arisen 
in our courts, and our judges and lawyers seem 
neither of them to have been very familiar with it. 

Thus in the Mather case, the judge who presided 
at the trial, after overruling the challenge for principal 
cause, permitted a challenge to the favor for the same 
reason, and thus allowed the triers to sit in review of 
his decision and actually to overrule it! Thus creat- 
ing an appeal from him to the triers, when the only 
appeal known to the law was from him to the court 
in full bench, and that, too, when the law is well 
settled, in order to avoid just such an incongruity, 
that all the challenges must be made at the same time, 
and the court is to determine which shall be tried 
first. 

So, in the Bodine case, the presiding judge over- 
ruled all questions of mental condition short of a fixed 
opinion, in forgetfulness that the challenges were to 
the favor and not for principal cause, and that the real 
question was one of bias, bias from any cause that 
would prevent impartiality. 

Such is the rule, now well settled, after years — if 
not centuries— of consideration and adjudication by 
_ our highest courts in this State and in England. We 

do not believe that it can need any legislation. On 
the other hand, we fear legislation on the subject. 
For as such legislation would be the result of “recent 
events,” so we fear that the scope of its view would 
be confined to recent times and not embrace all the 
phases of the question which the consideration of 
past times would bring forth. 

Suppose, for instance, a law should be passed enact- 
ing that although a juror had formed an opinion from 
rumor or newspaper reports, he might still serve on 
the jury, if he would swear that, notwithstanding 
that, he would decide according to the evidence alone. 
That would be simply enacting the law as it now is, 
and be altogether useless. 

But suppose the enactment were that he should go 
on the jury, not merely that he might? That would 
be transferring from the court and triers to him, the 
decision as to his competency, and would enable one, 
like the juror in the anti-rent case, to get on to the 
jury in spite of court and triers by the force of his 
own oath. 





No! It is a question of bias, and that is a ques- 
tion of fact, and must present itself in such an infinite 
variety of shapes— arising out of the ever-varying 
circumstances of human life and the infinite variety 
of mental and moral conditions of men—that it 
must be disposed of as such and be left to the decision 
of some impartial tribunal, and not to him most 
interested in getting on or off a jury. 

And it seems to us that the law as now well settled, 
properly understood and properly enforced by our 
courts, would afford all the remedy required, and that, 
no “right-minded or intelligent man” would ever be 
improperly pronounced by the court or triers disquali- 
fied, if their attentions were properly directed to the 
language of our supreme court in the Honeyman case, 
as well as to that of the same court in the Mather 
case, and were made to understand that the latter 
applies only to a challenge for principal cause, with 
which the triers have nothing to do, and that the 
former applies to and is the law which is to gov- 
ern their action in deciding whether the juror is so 
free from bias as to be able to keep his oath and “ ren- 
der a true verdict according to the evidence.” 


we 
or 





FIELD'S INTERNATIONAL CODE. 


This volume is the draft of a project of a law or 
treaty to be submitted to the leading civilized nations, 
for the regulation and amelioration of their relations 
with each other. It is one of the first steps practi- 
cally taken toward the realization of an idea which 
many of the wisest jurists have entertained of an 
embodiment of the leading principles of international 
law, both public and private, in a positive and definite 
form for the guidance of the relations of such nations 
as might unite in such a compact. An international 
code, such as the present volume proposes, is to be 
distinguished from the idea of a united government 
or nation, such as has sometimes been proposed and 
discussed. Such a code as this is in reality a treaty 
on a large scale, thoroughly, and perhaps exhaustively 
regulating the relations of the nations who may enter 
into it. But since in its nature it is nothing more 
than a treaty, it is no more impracticable than a 
treaty, and perhaps it is not too much to say that all 
the subjects regulated by this draft are, to a greater or 
less extent, already the subject of regulation by some 
of the numerous treaties now in force among civilized 
nations. Extensive, therefore, as this scheme is in 
its relations to public law, immense as would be its 
influence upon the welfare of civilized nations, grand 
as is its conception, laborious as it may be to perfect, and 
difficult as it may prove to harmonize all the various 
interests and opinions that must be united to secure 
its adoption, it is not in its nature a chimerical nor 
even a purely theoretic proposal, but has its well-con- 
sidered basis in the existing forms of international 
law. , 
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The history of the work is this: At the meeting of 
the British Association for the Promotion of Social 
Science, held at Manchester in September, 1866, the 
author of the present work proposed the appointment 
of a committee to prepare and report to the association 
the outlines of an international code, with the view of 
having it presented, after careful revision and amend- 
ment, to the attention of governments, in the hope 
of its receiving, at some time, their sanction. The 
proposition was favorably received, and a committee 
was appointed, consisting of jurists of different nations, 
as follows : 

For England: Hon. G. Denman, Q. C., M. P:, chair- 
man; Lord Hobart, Right Hon. T. E. Headlam, Q. C., 
M. P.; Travers Twiss, Esq., Q. C., D. C. L.; G. 8. 
Lefevre, Esq., M. P.; W. T. 8. Daniel, Esq., Q. C.; 
T. Chisholm Austey, Esq.; G. W. Hastings, Esq. ; 
W. S. Cookson, Esq.; J. Westlake, Esq., secretary. 

For the United States: David Dudley Field, Esq. ; 
Hon. W. B. Lawrence. 

For France: M. Berryer; M. Demarest. 

For Germany: Baron Von Mittermaier, Baron Franz 
Von Holzendorff, Dr. R. Von Mohl. 

For Italy: Count Sclopis, Signor Ambrosoli. 

For Russia: Professor Katchenowsky. 

For Belgium: Professor Hans. 

In the distribution of the labor among the mem- 
bers of the committee, a portion was assigned to the 
author. Mr. Field explains in the preface that it was 
at first understood that, after preparing their respective 
portions, the members should interchange them 
with each other, and then meet for the revision of the 
whole and the completion of the joint production; 
but the distance of the members from each other has 
made it difficult for them to observe, particularly, each 
others’ progress and to interchange their respective 
contributions previous to a general meeting for con- 
sultation and revisioa. He has, therefore, thought it 
most convenient for the other members of the com- 
mittee as well as for himself, to present his own views 
of the whole work by essaying a draft of the whole, 
hoping that his colleagues may do the same. 

The form in which the draft of this code is arranged 
is similar to the political, civil and penal codes, and 
the codes of procedure previously reported by its 
author to the State of New York, and partly adopted. 
The rules of international law proposed are given 
in sucessive articles, each embodying one distinct pro- 
vision, and each followed by notes giving such expla- 
nations as elucidate the questions intended to be met 
by the articles, and affording the reader a clue to the 
leading authorities on the subject. These articles are 
arranged under divisions, according to the nature of 
the subjects which they affect. The principal divis- 
ion is into two books; and it is only the first of these 
books, namely, that which relates to international law 
as administered in a state of peace, which is now before 
us. The second book, which is to treat of the modifi- 
cations in the relation of nations and their members 





to each other produced by a state of war, is yet to 
appear. 

Naturally enough, the laws of war which fill so 
large a space in the literature of international law 
will be relegated to the secondary position in such 
a code as this, the object of which is to promote and 
foster peaceful relations among the nations. 

The book upon “Peace,” falls naturally into two 
great divisions, the first relating to “public interna- 
tional law,” or the rules respecting the relations of 
nations to each other and to the members of other 
nations, and the second, entitled “private interna- 
tional law,” containing the rules respecting the rela- 
tions of members of a nation to the members of 
other nations. 

In examining the provisions proposed, the reader 
is struck with the extent to which somewhat vague 
and rude doctrines, traditionally handed down in the 
treaties upon international law, have been modified 
by special conventions and treaties, and how much basis 
is already afforded by such treaties for the embodi- 
ment, in one law, of uniform and complete regula- 
tions founded on advanced principles. The chapter 
on “Extradition,” for instance, presents, in twenty- 
eight articles, a complete statute of extradition, suited 
to carry into effect the international duty of the sur- 
render of fugitive criminals between all the civilized 
powers. It appears to embody provisions on all the 
points that it has been found necessary to regulate by 
such treaties in the experience of France and of the 
United States, with full reference to their treaties 
and those of some other nations; and regulations for 
procedure in cases of this character, calculated to 
combine the penal systems of independent nations 
sufficiently for common protection against the ubiqui- 
ty of crime; but at the same time to maintain full 
protection for the liberty of the citizens and the 
right of asylum. It appears from the notes that all 
the elements of this complete system already exist in 
scattered and conflicting provisions of actual treaties. 

The first divisions of the code are naturally occu- 
pied, chiefly, with matters primarily interesting to 
the governments and administrative officers of the 
nations. 

Under the title of the “ Duties of a nation to For- 
eigners,” the liberal modern principle is distinctly de- 
clared that foreigners, within the jurisdiction of a 
nation, are equally with its members subject to its 
laws and entitled to the protection thereof, for their 
persons and their property. That it is the duty of 
the nation to administer justice where foreigners or 
other nations are concerned, subject to certain restric- 
tions upon national jurisdiction defined in the code. 
The right of free commercial intercourse and the free 
entry of foreigners is declared, while the obtrusion 
of criminals and paupers is stringently forbidden; the 
coolie traffic prohibited, and all agreements for ser- 
vice entered into in reference to such traffic declared 
void, passports made unnecessary except in time of 
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war, and the expulsion of foreigners forbidden except 
in case of special cause which must be explained to 
the nation the members of which are expelled. The 
religious rights of foreigners are protected and they 
are declared competent equally with citizens to 
take, hold, transfer and otherwise dispose of property 
both movable and immovable. The effect of these 
regulations will be to remove the existing disabilities 
imposed upon aliens in respect to property, a reform 
in the law, the desirableness of which has already 
been generally recognized in England and in this 
country. 

The third part, which is entitled “ Uniform regula- 
tions for mutual convenience,” contains numerous pro- 
visions on subjects of interest to the profession and 
to citizens at large. Among these are uniform rules 
of navigation, or “the law of the road at sea,” based 
on the British merchant shipping act of 1862, which 
has already been made applicable by compact to the 
ships of more than thirty other nations; and uniform 
tules for apportioning the maritime liability in cases 
of “ collision,” and “ general average ” and rules regula- 
ting “salvage ;” provisions as to “imposts,” in favor 
of equality in foreign commerce and navigation; on 
“ quarantine,” intended to limit the burdens imposed 
upon commerce by sanitary regulations; on interna- 
tional “railways” and “ telegraphs.” 

After these came uniform regulations for the inter- 
national “ postal service,” including both correspond- 
ence and postal money orders. These propose a 
uniform rate for the single rate of international post- 
age; for all nations, ocean-penny postage, a uniform 
classification of mail matter and a uniform system of 
postal money orders for all the nations. Upon the 
subject of “ patents,” the code proposes that the same 
protection which any nation extends to its own mem- 
bers or to inventions, designs or discoveries, etc., made 
within its limits, shall be extended, upon the same terms 
and conditions, to members of the other nations, and to 
inventions, designs or discoveries made in any of the 
other nations ; with this restriction, however, that to 
secure for a work already patented in one nation pro- 
tection in another, the time for registering it in the 
latter may be limited to three months. On the sub- 
ject of “trade-marks,” substantially the provisions 
embodied in several recent treaties, by which trade- 
marks adopted in one country are entitled to pro- 
tection in the courts of another, and the appropriate 
provisions of the United States patent law of 1870, 
upon this subjectare embodied. The subject of “copy- 
rights” is one which presents more difficulty. It is 
proposed here to recognize more fully than has been 
done, in either American or English jurisprudence, the 
ownership of an author in the products of the mind, 
and his exclusive right to copy or reproduce such 
product inany form. This principle being recognized, 
it is proposed that it be left to each nation to prescribe 
for itself the formalities requisite to the enjoyment of 
copyright within its jurisdiction, each, however, being 





bound to protect for twenty-five years the rights of 
an author as thus recognized. 

The research, the results of which appear upon 
every page of this draft to the professional reader» 
will be very apparent to the non-professional reader 
in the chapters upon “ money,” “weights and meas- 
ures” and “longitude and time,” in which these sub- 
jects are exhaustively discussed and uniform standards 
proposed for the adoption of the nations. The unit 
of money proposed is the dollar. It is left to each 
nation to coin its own currency in conformity with 
standards carefully compared and exactly verified by 
an international commission composed of experts 
appointed by governments of the nations, parties 
to the code; and coins of gold (and within certain 
limits coins of silver) thus issued are declared to be 
legal tender throughout all the nations uniting. By 
the provisions relative to weights and measures, the 
metric system is proposed for adoption in all contracts, 
negotiations and communications between nations, in 
all customs, duties, imports of entry and international 
postal business. In respect to longitude, the meridian 
of Greenwich is proposed as the prime meridian, with 
a provision that in all legislative, executive and judi- 
cial acts, and in public records of every description in 
which the position of places are defined, limits desig- 
nated, or boundaries fixed by latitude and longitude 
the longitude shall be computed east or west from 
the merdian of Greenwich, and that all maps, charts 
and other similar publications for the use of navigators, 
prepared or circulated by the government of any 
nation, shall be conformed to this method. 

The calendar which is already substantially uni- 
form throughout the civilized world, with the exception 
of Russia, is adopted, with a provision that, in order 
to prevent confusion of dates in consequence of differ- 
ences of local times, it shall be understood that the 
civil day shall begin at each place twelve hours of 
mean solar time before the passage of the mean sun 
over the meridian at that place, and shall end twelve 
hours of mean solar time after such meridian passage. 
That at the moment of mean solar meridian passage 
at Greenwich, on the first day of January, the date 
shall be accounted the first day of January throughout 
the world. The importance of such a regulation as 
this is a curious illustration of the growth of civiliza- 
tion, and the inter-dependence of the people on differ- 
ent sides of the globe. For it appears that now 
when the great islands of Australia are occupied by 
flourishing British colonies, and both shores of North 
America peopled by an enterprising race engaged in 
prosecuting extensive commercial enterprises in both 
hemispheres, it is becoming a matter of great import- 
ance commercially, that there should be established 
some universal rule for defining the calendar day for 
all the world. 

The last of these commercial subjects is that of 
“sea signals,” in reference to which the appointment 
of a joint-commission of competent persons is pro- 
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posed to fix upon acommon sytem of signals, to be 
used in all sea-going ships, public or private. Upon 
this subject, it is said, in a note, after referring to many 
other commercial codes of signals, that the system 
which seems to possess the Jargest capabilities or use- 
fulness is that which is known by the name of the 
chronosemic method, invented by Benjamin Franklin 
Greene, chief clerk of the bureau of navigation of 
the United States navy department, which consists in 
employing measured intervals of time as the signifi- 
cant symbols, and using audible or visible signals for 
the purpose only of marking the beginnings and end- 
ings of these intervals. The unit of time used is 
one, three or five seconds according to convenience. 
In this system, perhaps, we may see the growth, from 
the germ afforded by the telegraph, of another de- 
velopment of the elements of a universal language. 

The provisions relative to public international law 
close with “ provisions for the preservation of peace.” 

When we consider this draft as a practical proposi- 
tion for the amelioration of international law and the 
promotion of the general welfare of nations by the 
embodiment in a positive form of the best principles 
which have thus far obtained recognition in the inter- 
course of nations, we are impressed with the import- 
ance of this chapter as the key to the realization of 
the rest. However paradoxical it may seem at first 
thought, procedure comes before the other depart- 
ments of law, in order of development, and the 
development of a system of procedure progresses 
with the development of the principles of substan- 
tive jurisprudence. It is through procedure that the 
judicial principles are involved in human thought and 
embodied in affairs. The first promulgation of a rule 
of justice probably originated from a complaint pre- 
viously made, and the curious reader who will trace 
the history of jurisprudence from its beginnings will 
find that the rules of law have ever been called into 
existence by the methods of procedure. It is only in 
a secondary sense that we can say that methods of 
procedure are a subsequent device to carry into effect 
pre-conceived principles of justice. 

The provisions for the preservation of peace are a 
few simple regulations for the reduction of great 
armaments, and the resort, in the first instance, to 
peaceful methods for seeking redress of international 
grievances. It is proposed that the immense arma- 
ments of Europe, amounting now to a burden upon 
the laborers of Europe equal to one in five of all 
able-bodied men, shall be reduced by an agreement 
that, in time of peace, no nation shall employ in military 
or naval service more than one person to every thou- 
sand inhabitants, and that no nation shall commence 
a war without first resorting to arbitration. 

It will be remembered that, about a year ago in an 
address delivered in New York, at a time when the 
Alabama claims were exciting much uneasiness upon 
both sides of the water, Mr. Field reviewed the sub- 
ject of the pacific settlement of international differ- 





ences, and discussed the American system of a high 
court of judicature to determine all questions of con- 
flict between the various States which are members 
of the Union, as a feasible method for nations to 
adopt, for avoiding resort to war. He foreshadowed 
in this address the course which was successfully 
taken by the administration of President Grant, in 
referring the Alabama claims and other matters of 
difference between this country and Great Britain, 
to such a tribunal. 

This chapter of the code proposes the adoption of 
a permanent basis for the constitution of such tribunals, 
in case of any and all grievances arising between 
nations ; and the proposed agreement for disarmament 
would make it the interest of every nation, which 
should unite in the code, that these provisions be per- 
formed in good faith by every other nation. 

The discussion of this project of a law, in the prac- 
tical form in which Mr. Field has presented it, by the 
eminent jurists associated with him, and under the 
auspices of the National Association for the Promo- 
tion of Social Science, cannot fail to advance the prog- 
ress of liberal principles in international relations. 


we 
rr 





CONSTRUCTION OF WILLS. 
No. VI. 


DYING WITHOUT ISSUE. 


Whatever liberality of construction is allowed in 
the case of a deed, the same and much more is con- 
ceded in the case of a will. Now, even in adeed the 
habendum is allowed to explain the premises, and this 
indirectly often to abridge the quantity of interest 
passed by the premises. For instance, a grant to A., 
his heirs, habendum to him and the heirs of his body, 
will give A. only an estate tail, although he takes a 
fee by the premises. But if the grant were to A. and 
his heirs, habendum to him for life, the habendum 
would be void. For, of two totally repugnant clauses 
in a deed the first will prevail. The reverse rule is 
adopted in the case of wills. It is rarely, however, that 
ever a will contains two passages that are strictly con- 
tradictory of one another, though wills doubtless often 
enough abound in passages that are more or less incon- 
gruous, 

By analogy to the limitation to A. and his heirs, 
and if he die without heirs of his body, over a devise 
to A. and his heirs, and if he died without issue over 
gives A. an estate tail. For “issue” in a will is equiv- 
alent to “heirs of the body” in a deed; and as this 
clause may cut down a fee in instruments of the 
latter class a fortiori it may have the same effect in 
wills. 

In the case put there is no difficulty. But let us 
suppose that the demise is to A., and if B. dies with- 
out issue, remainder to C. in fee. Here the operation 
of the phrase “ dying without issue” would have the 
effect of rendering the devise to C. void for remote- 
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ness. In other words, the phrase “ dying without issue” 
means dying and leaving no issue at some time or 
other, and not merely at the time of death of the pro- 
positus. As such an indefinite failure of issue might 
not happen within a life or lives in being, and twenty- 
one years after the remainder to C., is void for remote- 
ness. But, if the limitation were to A. and his heirs, 
and if he die without issue, remainder to C., this 
remainder would be good, inasmuch as it would be 
limited to take effect on the determination of an 
estate tail, and no remainder after an estate tail can be 
too remote, because the tenant in tail can always bar 
such ulterior interest. 

As the phrase “dying without issue” thus leads 
frequently to the invalidity of remainders limited after 
such failure, the phrase “dying without issue” has 
been by the 29th section of 1 Stat. Vic. ch. 26, and 
by various statutes in the States, altered to mean a 
failure at the death of the propositus. But, prior to 
1838 in England, and even at the present day in all 
those States of the American Union that have not 
enacted any statute on the point, the old common- 
law meaning of the phrase still survives in full vigor. 
Hallett v. Pope, 3 Harr. 542; Moore v. Howe, 4 Monr. ; 
Downing v. Wherrin, 19 N. H. 9. 

This meaning of the phrase in question is much 
more easily got rid of in bequests of personalty, than 
where the devise relates to freehold. The phrase 
“leaving no issue,” accordingly, has been decided to 
point to a failure of issue at the death of the proposi- 
tus, in case the subject of the disposition be personalty ; 
but if the subject-matter is freehold, the phrase is 
construed to mean an indefinite failure, even though 
in the very same will it be construed, as already stated, 
so far as it is used in disposing of personalty. This 
actually happened in the case of Forth v. Clapham, 
1 P. Wms. 653. The phrase “leaving no issue” was 
eonstrued in that case to denote an adequate failure 
_as regarded realty, and a failure at the time of death 
of the propositus, as regarded personalty. The very 
same point was decided in Mayzcker v. Vanderhorst, 1 
Bailey’s Eq. 48. In that case the devise was of real 
and personal estate to the testator’s daughter and 
“the heirs of her body forever.” But, if she should 
“ depart this life leaving no lawful heir or heirs of her 
body” then over, it was held that the limitation 
over pointed to an adequate failure of issue as re- 
garded the realty, but to a failure at the time of her 
death as regarded the personalty. 

As the general rule of construction is not carried 
out where the bequest is personalty , provided the con- 
text at all favors a departure from it, so also the 


courts have engrafted another exception on it, where. 


the testator has no issue and uses the phrase “dying 
without issue” in reference to himself. This will then 
mean a failure of issue at his death, no matter whether 
the subject of tne donation isreal or personal. French 
v. Caddell, 3 B. T. (Toml. ed.) 257. 

A third class of exceptions to the general construc- 








THE ALBANY LAW JOURNAL. 


tion of the phrase “dying without issue” consists of 
three cases where the context of the will shows that 
the testator meant a failure at the time of his death. 
This, indeed, is not so much an exception to the rule of 
construction referred to as a statement of the fact that 
a testator is bound by no rule of conveyancing not 
amounting to a rule of public policy. The reader of a 
treatise on wills, therefore, should remember that every 
rule and exception thereto which he is reading applies 
only if the testator has said nothing to the contrary: 
If he has, the will of the testator, and not the rule of 
law, will be followed. Modus et tio vicunt 
legem. We refer, therefore, to the fact that the testa- 
tor may preclude the statutory or common-law mean- 
ing of the phrase “dying without issue” merely that 
we may add that a failure of issue, at the time of 
death of the propositus, will always be more readily 
inferred if the subject of the gift be personalty than 
if it be freehold. Fearne on Cont. Rem. 471. 

Where the gift over is to take effect expressly on 
the death of the first taker, there is no difficulty. 
Doe d. King v. Frost, 3 B. and Ald. 546. And this 
construction will be adopted, no matter whether the 
propositus takes an express or implied fee. Blintston 
v. Warburton, 2 K. & I. 400. But, if he takes only 
an estate for life or an estate tail, the restricted 
construction will not be adopted. Ib. Hx parte Davies, 
2 Sim. (N. 8.) 114. The reason is because the issue of 
the propositus will be sought to be benefited in the 
cases last put by giving the first taker an estate tail. 
This reference or presumption in favor of an estate 
tail, however, will be rebutted if the propositus gets 
by the will certain limited powers which he would not 
require if he was to be plenary tenant in tail. Doe v. 
Frost, 3 B. and Ald. 546. 

If the event of dying is confined within a certain 
age of the propositus, the failure of issue cannot be 
held to be indefinite. In such a case, as for instanee 
under a devise to A. and his heirs, and if he die under 
twenty-one and without issue remainder to B., this re- 
mainder will take effect if A. has no issue living at 
the time of his death. A. does not take an estate 
tail, but a fee subject to an executory devise in favor - 
of B. Hastman v. Baker, 1 Taunt. 174. An estate 
tail in possession is thus always better than an estate in 
fee, if this is subject to an executory devise; because 
the tenant in tail can bar all remainders and execu- 
tory devises after his estate tail, whereas a tenant in 
fee cannot defeat any valid, ulterior limitation what- 
ever. 

Hence has arisen the rule against perpetuities. This 
rule applies only to executory interests, whether they 
are contained in wills or deeds. But the rule does 
not apply to remainders, whether in wills or instru- 
ments, inter vivos. Lewis, in his very philosophic 
work on Perpetuities, calls it the blunder of regarding 
remainders as possibly too remote. But Preston, 
Fearne and Sudgen assert the contrary. The question 
is easily disposed of; vested remainders are never too 
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remote; neither can they be so; because the objec- 
tion on the ground of perpetuity is, that the limitation 
in question keeps an interest out of the market. But, 
where the person is ascertained and has a vested inter- 
est, it is clear he can sell it. Now, contingent 
remainders at common law were in the power of the 
preceding freeholder. The accessory thus follows the 
nature of the principal; and as we have shown that 
a vested remainder could not be too remote, so neither 
could a contingent remainder be subject to this defect. 
A trustee to preserve contingent remainders in, indeed, 
is not allowed by chancery to defeat the contingent 
remainders. But, if he takes more than a life estate, 
the contingent remainder would not be protected 
longer by chancery, or rather if it did not become 
vested during the life of the particular tenant, it 
would fail altogether. 

An estate tail always prevents a limitation after it 
from being too remote, because the tenant in tail can 
bar it. As the accessory follows the nature of the 
principal, as regards life estates and contingent re- 
mainders, so a like rule applies to contingent remain- 
ders after a vested estate tail. These cannot be too 
remote. It was on this account that the courts inter- 
preted a failure of issue to mean an indefinite failure 
as regarded land, because the remainder over was thus 
supported and prevented from being too remote, 
while, even if the tenant in tail defeated it, he then 
had a fee which would go to all his issue, as well as 
to his heirs general. In cases of personalty, how- 
ever, there is no such thing as an estate tail. The 
person to whom an entail is limited in personalty 
takes the absolute interest, and a remainder over is 
void. Hence the courts strained after confining the 
meaning of the phrase “dying without issue” to 
denote a failure of issue at the death of the propositus, 
in case the subject of the donation was personalty, 

The nature of the subject-matter, and the terms of 
the ulterior devise, sometimes show that a failure of 
issue at the time of the death of the propositus is 
what is intended. Thus, if the land is chargeable with 
moneys to be paid within a definite period after the 
decease of the first taker (Nichols v. Hooper, 1 P. 
Wms. 198); or, if the ulterior estate is for life only 
(Roe d. heirs v. Jefferey, 7 Darn. & East. 589), the re- 
stricted construction will obtain. 

Jarman (vol. 2, p. 435) thinks that, as an estate for 
life is often, in practice, limited after an estate tail, 
the fact that the ulterior interest is for life ought not 
to lead to an adoption of a restricted construction of 
the phrase “dying without issue ;” but this reasoning 
is hardly philosophical or practical; for, in the case 
of the limitation in question, the testator means that 
the first taker is to have only a life interest, unless he 
has issue. Life interests are often limited after es- 
tates tail, but not where the tenant in tail has actually 
in existence a large family at the time. Such a limi- 
tation over would be frivolous. Jarman then com- 
pares his merely abstract position with an actual 





limitation, to a living person, after a gift for life to a 
person who, most probably, has no issue at all at the 
time of making the devise. Sir W. Grant, however, 
would not adopt the restricted construction in a case 
where some only of the remainders over were for 
life. Barlow v. Salter, 17 Ves. 479. 

Where the property, in the devise over, was 
charged with certain sums of money to be disposed 
of by the will of the first devisee, the restricted con- 
struction will obtain. Nichols v. Hooper, ut supra. 

Jarman (vol. 2, p. 440) very justly observes that if 
the first taker gets only an express estate for life, the 
restricted construction ought not to be so readily 
applied as where he gets the fee, because in the latter 
case the issue may take by descent, whereas in the 
former they get nothing, and yet the remainder has 
taken nothing until they fail. As to the question 
whether a limitation of personalty to the survivor of 
several persons, in default of issue of either, involves 
a restricted construction of the phrase we are con- 
sidering see Cutter v. Doughty, 23 Wend. 513; Zolli- 
coffer v. Zollicoffer, 4 Dev. & Batt. 438. 

If the phrase “importing a failure of issue” is pre- 
ceded by a power implying a gift in default of appoint- 
ment to the issue of the donee, living at his decease, 
the restricted construction will of course prevail. Zayet 
v. Gaunt, 1 T. W. 482. 

The rule of construction established by the 29th 
section of 1 Vic. ch. 26, and the analogous American 
statutes, does not apply if the context implies to the 
contrary. It will, however, be often still a question 
of difficulty to determine whether the statutory rule is 
neutralized by the context or not. The old cases 
thus continue to have much, though of course not the 
whole, of their pristine value. 


———+ o« ___ 


REPORTING. 

We publish elsewhere a bill for the appointment of 
reporters of the court of appeals and supreme court, 
introduced this week in theassembly. The provision 
that neither reporter shall practice in his own court 
seems to be demanded by the profession, and to meet 
the general approbation of the bar. The provisions 
that the contracts and proposals shall be printed and 
distributed by the contracting board, and making it 
peremptory that the contract shall be awarded to 
the lowest bidder, and that he may enforce such let- 
ting by mandamus, seems to us to meet a serious 
objection to the present system. Heretofore when 
other booksellers have asked for copies of the reports 
they have been put off by the plea that none were 
ready. The present bill compels the delivery, after 
the first publication, of at least fifty copies, within 
ten days after demand, and gives the party demand- 
ing a specified sum as damages, to be recovered by 
him, thus remedying a defect in the present law. On 
the whole, the bill seems to be a salutary one, and one 
which should be enacted. 
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CURRENT TOPICS. 

The Association of the Bar of Oneida County is the 
title of a corporation just created by a special act of 
the legislature of this State. The purpose of the asso- 
ciation, as set forth in section one of the act, is “ main- 
taining the power and dignity of the profession of the 
law, cultivating social relations among its members 
and increasing its usefulness in promoting the due 
administration of justice.” Among the corporators 
are some of the foremost lawyers in the State and 
nation. We trust that the bar of other counties will 
not be long in following the example of that of 
Oneida. With an effectively united bar the commu- 
nity would, to a great extent, be secure against the 
peculiar dangers of the form of government under 
which we live; without a united bar, the experience 
of the past year or two will indicate what may be 
expected. 


Virginia has too much law machinery or too little 
cash. A bill has been introduced into her legislature, 
and will probably pass, which takes away from the 
county courts all jurisdiction over civil issues, except 
as to a few special motions, and forbids the summon- 
ing of juries to attend them. In cases of misde- 
meanor, if the accused demand jury trial, the sheriff 
is to summon a jury from the bystanders. Of course, 
with the rest of this “civil service reform,” the sala- 
ries of the judges are to be cut down. 


The Wharton trial having been concluded, that of 
Stokes is now occupying the attention of those who 
care about such matters and the reading columns of 
sundry newspapers. There is a strange sort of fas- 
cination about a trial for murder, from what cause 
arising it might be difficult to say. We have seen 
men and women, too, sit upon hard benches in an 
uncomfortable room and watch for hours the progress 
of a trial, when they could not understand a single 
thing that was said or done. There is probably a 
pleasure in merely looking at transactions which are 
prominent before the public, even though they are 
not comprehended. 


The mixed commission provided for by the late 
treaty with England has commenced its sittings, at 
Washington, for the hearing and determination of 
such matters as may come before it. Several cases 
have already been disposed of, and the work under- 
taken by the commission is in a fair way of being 
expeditiously performed. 


Governor Hoffman’s veto of the act removing cer- 
tain disabilities from one Mr. Clute, of Schenectady 
county, will meet the approval of every one, except 
the parties hoping for benefit from the act in question. 
Mr. Clute was supervisor of his town, and as such 
ineligible to the office of county superintendent of the 
poor. Laws 1829, ch. 352. He had, however, been 





chosen to that office and was probably anxious to 
enter upon its duties. In order to enable him to do 
so, the legislature very kindly enacted, that the stat- 
ute disability should not constitute a let or hindrance, 
it having ceased, as to him, on the day next preceed- 
ing the last general election. To say nothing about 
its validity, such an act was of the most dangerous 
kind of special legislation, and it is well it did not 
reach the statute book. 


A bill has been introduced in the legislature of this 
State having for its object the regulation of caucuses. 
We believe an act of the character proposed has for 
some years been in force in California. How it works 
we do not know, but we are not sanguine concern- 
ing legislation designed to purify primary meetings. 
The law, at present, recognizes neither party nor nom- 
inations. This is as it should be. The moment that 
political conventions are placed on a footing different 
from other public assemblies there is a legal recogni- 
tion of parties. If the bill now pending becomes a 
law we shall expect to see our courts called upon, 
from time to time, to determine who is the “regular” 
candidate, and whether the person placed upon a party 
ticket obtained that position of distinction through 
honest or fraudulent practices. Let the legislature 
give us a practicable and efficient law for the preven- 
tion of fraud at elections and we can do without legal 
interference in caucus meetings. 


In the case of United States v. Klein, the United 
States supreme court pass upon the constitutionality 
of what is known as Drake’s amendment to the appro- 
priation act of July 12, 1870. This amendment was 
designed to debar persons who had aided the rebel- 
lion, and had received a pardon therefor, from recov- 
ering the, value of abandoned property owned by 
them and falling into the possession of the govern- 
ment. It declared, in substance, that no pardon ac- 
ceptance, oath or other act performed in pursuance, 
or as a condition of pardon, shall be admissible in 
evidence in support of any claim against the United 
States in the court of claims, or to establish the right 
of any claimant to bring suit in that court; or, if 
already put in evidence, shall be used or considered 
on behalf of the complainant by said court or by the 
appellate court in appeal. Proof of loyalty is re- 
quired to be made, according to the provisions of 
certain statutes, irrespective of the effect of any exec- 
utive proclamation, pardon or amnesty or act of obliv- 
ion; and when judgment has been already rendered, 
on other proof of loyalty, the supreme court, on 
appeal, shall have no further jurisdiction of the cause, 
and shall dismiss the same for want of jurisdiction. 
The court hold that, congress having already provided 
that the supreme court shall have jurisdiction of the 
judgments of the court of claims, on appeal, it can- 
not prescribe a rule in conformity with which the 
court must deny to itself the jurisdiction thus con- 











THE ALBANY LAW JOURNAL. 








EEE 
ferred, because its decision, in accordance with set- 
tled law, must be adverse to the government and 
favorable to the suitor. The rule prescribed is also 
held to be liable to exception, as impairing the effect 
of a pardon, and thus infringing the constitutional 
power of the executive. 


The court of appeals, in Ranson v. Pennsylvania R. 
R. Co., settle the right of a married woman to her 
clothing, jewelry and personal ornaments. It is held 
that though at common law the wife’s paraphernalia, 
during coverture, ordinarily belong to the husband 
and he can dispose of them, except by will, the stat- 
utes have secured them to her, even as against cred- 
itors. In equity, the property given would be 
treated as the wife’s separate estate, and she would 
be protected in its enjoyment and possession even 
against the interference of her husband. This estate, 
if not absolutely a legal one, is clothed with all the 
incidents thereof, and the wife is the proper person to 
sue for injury done to it. 


In Buffalo Cemetery, etc., v. City of Buffalo, given in 
our abstract, the same court establish the limit of 
exemption from taxation of cemetery associations 
holding that, while they are not under the statute 
liable for public and general taxes and assessments, 
they are for assessments made on account of local 
improvements, such as a street sidewalk. 





OBITER DICTA. 


Lord Coke valued Chaucer highly, because the Canon 
Yervan’s tale illustrates the statute Henry V, chapter 
fourth, against alchemy. 


A coroner’s jury, in Minnesota, brought in a verdict 
that ‘‘deceased appears to have been frozen severely 
to death.’”’ The English “starved to death with the 
cold,’”’ sounds oddly to the ears, but is correct. 
“Severely frozen to death,” however, will hardly pass 
muster. 


Here is yet another striking instance of the growing 
unfitness of juries to aid in the administration of 
justice, only read it: 

“ An Oregon paper says: ‘John B. Peak ran off with 
a Benton county girl and married her, for which he 
was prosecuted in the.circuit court at Corvallis last 
week; but the jury got sight of the pretty wife whom 
he got by the operation and unanimously voted that 
they would have done it too.’”’ 


Benjamin Orr, of Maine (1801, 1828), tried a jury case 
with great tact and ability. Upon one occasion he 
had just concluded a most eloquent and logical argu- 
ment, and was about to sit down, when his client 
nervously twitched his coat sleeve and whispered to 
him about some trifling point which he had neglected. 
Mr. Orr in an audible tone rebuked this too anxious 
client with the remark: ‘I have argued your case, sir, 
and cannot stop to pick up the chips.” 
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Se aT 
An eccentric attorney, who had a good deal more 
wit than practice, and who seldom kept sober long 
enough to transact business, became at last so thorough- 
ly seedy and good for nothing “that nobody would 
employ him.” Coming into court, however, one day 
with an insignificant case in behalf of an old colored 
man, named Cesar, equally impecunious with himself, 
some one began to joke him upon the appearance of 
his client. ‘‘ Ah,” said the attorney with a twinkle, 
“you must know that with me it is aut Cesar aut 
nullus.”’ 








An apothecary brought an action against a lady for 
bottles of medicine with which he had supplied her, 
the bill of items stretching out as long as the yard-arm 
of aman-of-war. She defended the suit as best she 
could, and denied that the number of bottles was quite 
so enormous as Dr. Ollopod claimed. The judge, who 
knew something of trade as well as law, quietly turned 
to her with the advice: ‘‘ Madam, the next time you 
have such a quantity of medicine, have it in the wood. 
It will save you expense! ” 


The Minneapolis News, at the request of some of the 
lawyers of that city, copies the article we recently pub- 
lished, upon the subject of supreme court decisions, 
which are in effect made by a single judge. It recom- 
mends that what we said be carefully considered by 
their own supreme court, which, it seems, has given 
dissatisfaction by a similar practice. 

Doolubdass Pettamberdass v. Ramboll Thackoorsey- 
dass, are the names of the “‘asses’’ that went to law, 
as reported, 7 Moore, Pe. 239. This neat little citation 
will be found in 8 Gray, 165. 


Prof. Washburn, in his admirable practical work 
lately published, which every student would do well 
to read, speaks as follows of a careless habit in drawing 
up legal instruments, careless or ignorant, as the case 
may be: 

‘*Thave, time and time again, seen what was intended 
to be a mortgage of personai chattel, written into a 
blank mortgage deed of land, with all the covenants 
usually contained in such deeds carefully retained ; 
whereby the mortgagor not only covenanted that he 
was seized in fee, of a horse, for instance, and would 
warrant and defend the title to the same, but binding 
himself thereby to the mortgagee’s heirs, as well as the 
mortgagee himeelf.’’ 

Daniel Davis and George Thacher were boys in 
Barnstable. The day after the battle of Bunker Hill, 
the militia company of the town of Barnstable set out 
for Boston. These boys went with them, Davis march- 
ing in the capacity of fifer. They had not proceeded 
many miles from the town, when orders were received 
for the company to return. These boys trudged along, 
tired and foot sore, till discovering an old horse by the 
side of the road, they mounted and rode him without 
saddle or bridle. Aftera while they turned him loose 
upon the highway, and got back to Barnstable as best 
they could on foot. 

Years after Davis, as solicitor-general, was prosecu- 
ting a horse thief in Kennebec county, Maine, before 
Thacher, who had distinguished himself upon the 
bench. In the course of the trial, Judge Thacher lean- 
ing over whispered, “‘ Davy, this reminds me of that 
horse you and I stole together down at Barnstable.” 
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COURT OF APPEALS ABSTRACT. 
BILLS AND NOTES. 

Draft payable out of a fund: when acceptance does not 
imply a consideration.— An order was drawn by one 
M., in favor of plaintiff, on the defendant, requesting 
him to pay the plaintiff or order $500 besides the 
amount stipulated to be paid Mr. R. (meaning the 
plaintiff) out of the proceeds of the claim against the P. 
estate then in his hands to collect, when the same 
should be collected. The defendant accepted the 
order. Held, that the money was payable out of a 
fixed fund, and therefore not a draft within the law 
merchant, and that the mere acceptance did not of 
itself create a presumption of a sufficient consideration. 
Richardson v. Carpenter. Opinion by Grover, J. 

CANALS. See Negligence. 
CONTRACT. 

1. Presumption of payment: accepting bill of third 
person for debt.— If a vendor of goods, upon the sale 
and delivery thereof, receives from the purchaser the 
note or bill of a third person, such note or bill will be 
deemed to have been accepted in payment and satisfac- 
tion, unless the contrary be expressly proved, and the 
onus is on the person receiving the paper. But when it 
is received upon a precedent debt the presumption is, 
that it was not taken in payment, and the onus of 
establishing that it was is upon the debtor. Gibson v. 
Tobey. Opinion by. Church, C. J. 

2. A sale of some hogs was made for cash on delivery. 
After the amount they came to had been figured up, 
defendant’s agent told plaintiff that he would have to 
go up town to get the money, and asked plaintiff which 
he would prefer, currency or a draft on New York. 
Plaintiff said he would prefer a draft. Shortly there- 
after the agent procured a draft payable to plaintiff’s 
order and delivered it to plaintiff, who accepted it with- 
out indorsement. Held, that the draft was received in 
payment of the goods then sold, and not as an applica- 
tion on a precedent debt. Ib. 

See Statute of Frauds; Bills and Notes. 


CORPORATION. See Practice. 


EVIDENCE. 

1. Dissolution of partnership.—A writing in part 
fulfillment of a parol contract for a dissolution of a 
partnership is competent evidence upon the question 
whether such an agreement was in fact made, as cor- 
roborative of the alleged parol contract and as part of 
the transaction. Emerson v. Parsons. Opinion by 
Church, C. J. 

2. Where papers state a dissolution of a partnership 
on the day they are made, it is competent, notwith- 
standing, to prove a dissolution at a previous time. Ib. 

8. To prove breach of warranty: appeal.— Evidence 
that the vendee of defendant claims damages, by reason 
of the unskillful making of a manufactured article, is 
not admissible to establish a breach of warranty against 
the vendor to defendant of such article. Sittenreich v. 
Hiemeny. Opinion per curiam. 

4. The refusal of the special and general term, to set 
aside a verdict as against the weight of evidence, is not 
reviewable in this-court. Ib. 

5. Presumption against suicide: fraudulent conceal- 
ment by applicant for life inswrance.— Where the body 
of a deceased person is found under such circumstances 
and with such injuries that his death may have resulted 








from accident or suicide, the presumption is against 
the latter. Suicide is contrary to the general conduct 
of mankind, and shows gross moral turpitude in a 
sane person. Mallory v. Traveler’s Insurance Co. 
Opinion by Grover, J. 

6. The plaintiff’s intestate had been a canvasser for 
defendant, and was insured against accident therein. 
In a conversation concerning canvassing, the president 
of defendant told deceased that they did not wish to 
insure insane persons. Held, that this conversation, 
had some time before applying for the policy, in con- 
nection with the fact that several years previous 
thereto the deceased had for a short time been insane, 
had no tendency to show that there was a fraudulent 
concealment of material facts, even though the appli- 
cant did not state that he had been insane. Ib. 


INSURANCE. See Evidence. 


NEGLIGENCE. 

1. In navigating canals: what is not contribuiory.— 
The defendant, a contractor for the repair of the 
canals, was by his contract liable to any party navigat- 
ing the canal for damages caused by injury to such 
party by reason of neglect to keep his section in good, 
safe, navigable condition. He was also bound to keep 
two tenders to each lock—one on duty all the time. 
He kept only one tender to six locks, and those navi- 
gating the canal were, with the knowledge and consent 
of the lock-tender, in the habit of opening and closing 
the locks themselves. The captain of plaintiff’s boat, 
n attempting to pass the same through a lock, stopped 
it about twenty rods from the lock and went forward 
to open it, no lock-tender being there. In filling the 
lock he opened the paddles of the upper gates in the 
usual way, and after a while partly opened the gates, 
when the water rushed in with such force as to break 
the lower gates and draw the water with plaintiff’s 
boat through the lock, causing the injury for which 
this action was brought. The captain knew at the 
time that the lower gates were defective and out of 
repair. Held, that the captain was not guilty of con- 
tributory negligence which would prevent plaintiff 
from recovering. Joh v. Beld Opinion by 
Grover, J. 

2. In order to charge negligence upon those navigat- 
ing that part of the canal, from their attempts to navi- 
gate it merely, so as to deprive them of all remedy for 
injuries sustained, it must have been shown that the 
defendant so far violated his contract that it was 
imprudent to attempt to navigate it at all. Ib. 


PARTNERSHIP. See Evidence. 


PRACTICE. 


1. Counterclaim and payment: costs. — The plaintiff 
had a claim against defendant amounting to a little 
over $200. The defendant held a claim against plain- 
tiff for somewhat less than $200, but the aggregate of 
the two claims was over $400. The plaintiff wrote to 
defendant asking for a statement of his claim, and 
subsequently defendant wrote to plaintiff, sending the 
statement. He credited his own claim upon plaintiff’s 
claim, and forwarded to plaintiff a copy thereof in a 
letter. This letter was not answered. The claim of 
defendant was never disputed, and subsequently plain- 
tiff ’s attorney, in a statement of accounts furnished to 
defendant, gave defendant credit for it. Held, that 
the claim was a payment and not a counterclaim, and 
reducing the claim of plaintiff below $50, the defend- 
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ant was entitled to costs. Fuller v. Condie. Opinion 
by Grover, J. 

2. Action against stockholder in a corporation: when 
demurrer will not lie.— The plaintiff, after recovering 
judgment against a corporation for merchandise and 
the return of an execution unsatisfied, brought action 
against the defendant, a stockholder in the corporation. 
The defendant, for answer, set forth that he was the 
owner, by transfer, of certain stock which was a part 
of $100,000 stock issued by the trustees of the corpora- 
tion to one E. T. H., in payment for a manufactory 
and other property necessary to its business purchased 
of E. T. H., and was taken by the vendor as full paid 
stock; that the property was of the fair value of $100,- 
000; that the requisite certificate of the purchase and 
payment was before the purchase from plaintiff of the 
merchandise, filed in the clerk’s office of the county 
where the business of the company was carried on. 
Held (reviewing provisions of § 10 and § 14 of Laws of 
1848, ch. 40 as amended by § 2 of Laws of 1853, ch. 
333), that a demurrer would not lie to the answer as 
not containing facts sufficient to constitute a cause of 
action. Schenck v. Andrews. Opinion by Grover, J. 

3. Appeal: when judgment not reviewable.— Where 
the provisions of a judgment are connected and 
dependent, this court cannot properly reverse the 
judgment as to parts complained of, and allow the 
parts not complained of to stand. Murphy v. Spauld- 
ing. Opinion by Folger, J. 

4. And where the plaintiff has elected to accept 
a judgment so far as it is in his favor, he cannot 
appeal from it so far as it is not. When appellant 
joined in the entry of the judgment, he claimed the 
right which the judgment gave him, and has it in his 
power to enforce it, it is inconsistent to claim and 
accept this and seek to avoid another part of the judg- 
ment. Ib. 

RAILWAYS. 

In city streets: powers of common council. — The com- 
mon council of a city have, under the general railroad 
act, the right to permit railway companies to construct 
a track across public streets, and the permission-is not 
void, even though it contains no provision for compen- 
sating the owners of land taken for the track. Clarke 
v. Blackman. Opinion by Grover, J. 

‘ STATUTE OF FRAUDS. 


1. Memorandum signed by agent: adoption: deliv- 
ery. —One R., a broker for the sale of certain kinds 
of goods, and known to defendants as such, offered 
ten casks of goods which they orally agreed to take. 
R. then purchased the ten casks of plaintiffs and signed 
a memorandum of the sale, and took from plaintiffs a 
warehouse delivery order. He delivered this order to 
defendant, who received and retained it, and re- 
quested R. to sell the goods for them if he could get a 
profit. Afterward defendants went and examined the 
goods, and when called upon by the plaintiffs did not 
deny liability, but asked for lenity. The warehouse 
order showed that it came from plaintiffs. Held, that 
R. was defendant’s agent by adoption, and his signing 
the memorandum of sale was sufficient to bind them. 
Hawkins v. Baker. Opinion by Folger, J. 

2. The delivery of the warehouse receipt and separa- 
tion of the ten casks from a larger quantity at the 
warehouse was a sufficient delivery. Ib. 

TAXATION. 

1. Exemption from: construction of statute: public and 

local taxes: cemetery associations liable for local.— A 

















statute giving favors at the expense of the public isnot — 
to be liberally interpreted. Statutes conferring exemp- 
tions from taxation are to be strictly construed. 
Buffalo City Cemetery v. City of Buffalo. Opinion by 
Folger, J. 

2. Section ten of the act authorizing the incorpora- 
tion of cemetery associations, Laws of 1847, chapter 133 
(8 Edm. St. 745) exempts the cemetery land and prop- 
erty of associations incorporated under it, “from all 
public taxes, rates and assessments.’’ Held, that the 
exemption did not include a municipal assessment 
for the construction of a sidewalk. Ib. 

8. Under this act public taxes, rates and assessments, 
are those which are levied and taken out of the prop- 
erty of the person assessed for some public or general 
use or purpose, in which he has no direct, immediate 
and peculiar interest, being exactions from him toward 
the expense of carrying on the government, either 
directly and in general, that of the whole common- 
wealth, or immediately and particularly through the 
intervention of municipal corporations. Those charges 
and impositions which are laid directly upon the 
property, in a circumscribed locality, to effect some 
work of local convenience, which, in its results, is of 
peculiar advantage to the property, are not public, but 
local and private. Ib. 

TITLE. 

Of lands held in cemetery: assessment of cemetery 
association.— Where. a cemetery association has sold 
lots for burial purposes to individuals, conferring upon 
such individuals no more than a right to use the lots 
for purposes of interment, the lot owner holds a posi- 
tion analagous to that of a pew holder in a house of 
public worship. The corporation represents the own- 
ership of the property to the public, and is the legal 
owner of the fee, and there is no error in assessing the 
expense of a street repair upon the whole property, 
and to the association as owner. Buffalo City Cemetery 
v. City of Buffalo. Opinion by Folger, J. 


———_# eo -———_ 


DIGEST OF RECENT AMERICAN DICISIONS.* 


ACCIDENT INSURANCE. See Insurance, 1. 
ACTION. See Auctioneer ; National Banks; Promissory 
Note, 5. 

AGENT. See Broker; Conversion; Del Credere Agent; 
Promissory Note, 1. 

AGREEMENT. See Contract. 

ASSESSMENT. See Constitutional Law, 3, 5, 6. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. See Bank- 
ruptey, 8. 
ATTACHMENT. 

H. loaned money to P. at a usurious rate of interest, 
and after the usury was consummated, H., with intent 
to defraud his creditors, conveyed land, without con- 
sideration, toG., who in turn, at H.’s request, conveyed 
it to J., the son of H., also without consideration. Sub- 
sequently P. sued H. for the excess of interest, ob- 
tained a judgment, and levied upon the land. There- 
upon J. conveyed it to M., a bona fide purchaser, for a 
valuable consideration. Held, that the purchase-money 
in J.’s hands was attachable under P.’s judgment. 
Heath v. Page, 533. 

See Bankruptcy, 3. 


*From 3 American Reports. 
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AUCTION SALE. 

A house fitted only with cold water was advertised 
for sale at auction as fitted with “hot and cold water,” 
and subject to examination at any time before sale. 
The mistake was announced by the auctioneer at the 
opening of the sale. The property was sold to K., who 
had read the advertisement, but had not examined the 
house nor heard the announcement as to the mistake. 
He signed the agreement to comply with the terms of 
sale, one of which was, that the purchaser should pay 
the auctioneer $200 to bind the bargain, and forfeit 
that amount if he failed to comply with the terms. 
At the head of this agreement was the advertisement 
with the words “hot and” erased. On examining the 
house and finding no hot water fixtures, K. refused 
to complete the sale or pay the $200. Inan action by 
the auctioneer for that sum, held, that the sale was 
binding, and that the action was properly brought in 
the name of the auctioneer. Thompson v. Kelly, 353. 


BAGGAGE. See Common Carrier, 13, 14. 
BANKS. See National Banks. 


BANKRUPTCY. 


1. In an action brought in a State court, by an 
assignee in bankruptcy, to obtain control of certain 
property of the bankrupt alleged to have been fraudu- 
lently conveyed by him, held, that the State courts had 
concurrent jurisdiction with the federal courts to make 
a decree of title and possession of the property sued 
for. Boone v. Hall, 288. 

2. The mere omission of the name of a creditor and 
his debt from the schedule of creditors and indebted- 
ness does not, in the absence of design or fraud, affect 
the validity of a discharge in bankruptcy, as to such 
creditor. Payne v. Abie, 316. 

3. The sureties in an attachment bond are released 
by the discharge in bankruptcy of the principal Defore 
judgnient is rendered against him. Ib. 

4. Payment to a bankrupt, made after publication of 
notice of warrant in bankruptcy, as required by section 
ll of the bankrupt act, although made in good faith 
and without knowledge of the bankruptcy, is no pro- 
tection against the bankrupt’s assignee. Stevens v. 
Mechanics’ Savings Bank, 325. 

5. A manufacturer of bricks gave a mortgage upon 
bricks to secure an existing debt and future advances. 
The mortgaged property was subsequently sold and 
delivered with the permission of the mortgagees; and 
a new mortgage was given on other bricks expressed to 
be in consideration of the release of the claim of the 
prior mortgage. The manufacturer was, at the time 
of giving the new mortgage, insolvent in fact, although 
he did not file his petition in bankruptcy until a month 
later. In an action by the assignees in bankruptcy to 
recover for the property conveyed under this last 
mortgage, the jury found an intention on the part of 
the mortgagor to give a preference to the mortgagees, 
and also that the mortgagees had reasonable cause to 
believe the insolvency and such intention of the mort- 
gagor. Held, that the new mortgage must be regarded 
as a new security, and not a mere substitution of 
securities, and that it was void as against the assignees 
in bankruptcy, under the United States bankrupt act, 
section 35. Forbes v. Howe, 475. 

6. In an action on a judgment obtained in New Hamp- 
shire, after the defendant had been adjudged a bank- 
rupt, on a debt provable in bankruptcy, a certificate of 





his subsequent discharge in bankruptcy is no bar to the 





action in Massachusetts, there being no evidence of a 
different law and practice in New Hampshire. Brad- 
ford v. Rice, 483. 

7. Payment of deposits, by a bank, to a bankrupt at 
any time after the filing of the petition, although made 
in good faith and without actual notice of the proceed- 
ings in bankruptcy, will not discharge the bank from 
liability to the assignees for the amount so paid; but it 
must be proved that the deposits were the property of 
the bankrupt at the time of filing the petition. Mays v. 
The Manufacturers’ National Bank, 573. 

8. A creditor of P. commenced an action against him 
in 1869. P. then made an assignment for the benefit of 
his creditors, and subsequently the action was prose- 
cuted to judgment. Held, that the United States 
bankrupt law of 1867 had no effect upon the assign- 
ment, and that it was valid under the law of Pennsyl- 
vania as against the judgment-creditor who levied on 
the assigned property under his judgment. Beck v. 
Parker, 625. 

BONA FIDE PURCHASER. 

The purchaser of property, with knowledge in fact of 
a prior unrecorded conveyance, is not a bona fide pur- 
chaser, without notice. Such knowledge is equivalent 
to registration. In the matter of the Insolvent estate of 
Conrad Leiman, 132. 

CARRIER. See Common Carrier. 

CIVIL WAR. See Insurance, 12, 13. 
COMMERCIAL INTERCOURSE. See Contracts, 2. 
COMMON CARRIER. 

1. The P. F. & C. railway company received from the 
plaintiff, at Pittsburgh, goods to be transported to 
Hudson, Wis., guarantying on its behalf, and in behalf 
of the other companies and carriers constituting the 
entire route, that the through freight should not 
exceed a certain sum, but expressly restricting its lia- 
bility as carriers to its own route. The connecting 
companies, acting independently of each other, and 
having no knowledge of the guaranty, charged their 
regular rates, each paying to the previous carrier, 
according to the established custom, all back charges. 
The goods were transported to Hudson and delivered 
to the defendant, as warehouseman, by whom the back 
charges for transportation were paid—the sum ex- 
ceeding that specified in the guaranty. The plain- 
tiff tendered to defendant the amount due according 
to the guaranty and demanded the possession of the 
goods, which was refused. In an action to recover 
possession, held, that the guaranty was not a “through 
contract ;’’ that each succeeding carrier after the first 
had a right to charge its usual rates and to pay the 
usual back charges, and that the defendant had a lien 
upon the goods for the full amount of the back charges 
paid by him. Schneider v. Evans, 56. 

2. It seems that the remedy of the shipper in such 
case is against the contracting company upon the guar- 
anty. Ib. 

3. In an action against a common carrier for injuries 
sustained by a passenger, an instruction allowing the 
jury, in estimating damages, to consider the “‘ charac- 
ter”’ of the plaintiff, or his “pain of mind,” aside and 
distinct from his bodily suffering, is error. Johnson 
v. Wells, Fargo & Co., 245. 

4. The death of a passenger was caused by the neg- 
ligence of the servants of a railroad company while he 
was riding on the railroad upon a free pass indorsed 
with the agreement that, in consideration of its receipt 
by the passenger, he assumed all risk of accident and 
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injury to himself and property, whether arising from 
the negligence of the agents of the company or other- 
wise, and that the company should not be liable under 
any circumstances, and, in an action by the represen- 
tatives of the deceased, held, that the contract was 
valid and that no recovery could be had against the 
company. Kinney v. Central R. R., 265. 

5. A declaration in an action on contract alleged that 
the defendants, as common carriers, received the plain- 
tiffs’ goods for transportation, and that the goods were 
injured while in defendants’ custody, through the 
fault of the defendants. The answer, after admitting 
the receipt of the goods for transportation by the 
defendants as common carriers, denied that the goods 
were injured while in their custody, or while they were 
responsible, or by their fault, and alleged that the 
defendants had taken reasonable care of the goods 
while in their custody, and that they were not respon- 
sible for the injury, if any, because, by special contract, 
the risk of injury had been assumed by the plaintiffs. 
Held, that upon the pleadings actual negligence of the 
defendants might be given in evidence; and that the 
special contract, if alleged, would not exempt the de- 
fendants from liability for injuries caused by their own 
negligence. School District v. Boston, Hartford and 
Erie R. R., 502. 

6. An oil company shipped a quantity of oil by the 
Empire Transportation Co., under a condition, set 
forth in the receipt, that the oil company should 
assume all risk, and the transportation company should 
be released from all responsibility for loss or damage. 
The car containing the refined oil was coupled in a 
train to one containing crude oil, which took fire from 
sparks from the engine, and, on account of a defect in 
the coupling, could not be separated from the car of 
refined oil, and both were consumed. Held, that the 
transportation company was liable, notwithstanding 
the condition in the receipt. Empire Transportation 
Co. v. Wamsutta Oil Co., 515. 

7. In Pennsylvania steam tow-boats or tugs are not 
common carriers as regards the vessels they have in 
tow and their cargoes. Brown v. Clegg, 522. 

8. When a railway caris perfect in appearance, but 
imperfect from some latent defect, which the utmost 
skill and care could neither perceive nor provide 
against, the railway company is not responsible for 
injuries to a passenger arising from the breaking of an 
axle of the car while running at a proper speed upon a 
well-constructed road. Meier v. Pennsylwania R. R. 
Co., 581. 

9. The plaintiff shipped goods over the defendants’ 
railroad. By a clause in the bill of lading, the defend- 
ants were released from liability ‘‘from damage or loss 
to any article from or by fire or explosion of any kind.” 
The goods were destroyed while on one of defendants’ 
trains, by fire, which caught from a spark from the 
engine of the train. Held, that the defendants were 
not, by the stipulation in the bill of lading, released 
from liability for loss arising from its own negligence. 
Steinway v. Erie Railway, 673. 

10. It was the duty of the defendant to provide safe 
and proper machinery for working its road, and it was 
negligent if the engine hauling the goods was, in its 
construction and appliances, lacking in any thing 
which sound rules require it should have. Ib. 

11. If there was known and in practical use an appa- 
ratus, which, if applied to an engine, would prevent the 
emission of sparks, the defendant was negligent if it 
did not avail itself of such appliance. But it was not 





bound to use every possible prevention which scientific 
skill might have suggested, nor to adopt an untried 
machine. Ib. 

12. There must not only exist scientific skill to make, © 
but there must have been in practical use, and known, 
locomotives consuming their own sparks, before a rail- 
way company can be charged with negligence in not 
employing them. Ib. 

13. The plaintiff, a passenger in a railway car, deliver- 
ed to the messenger of a baggage express two checks 
for two packages of baggage which the messenger 
agreed to transport from the railway terminus to 
another point, and deliver to plaintiff. At the time of 
taking the checks, the messenger entered their num- 
bers on a printed form, purporting to be a receipt con- 
taining certain stipulations limiting the company’s 
liability and handed it to the plaintiff. The car was , 
dark, so that it would have been impossible to read 
the stipulations, and plaintiff did not read them. The 
stipulations were in small print, but a direction to read 
this receipt was in conspicuous print. Held, that the 
plaintiff was not presumed to know the contents of 
the receipt, or to assent to them. Blossom v. Dodd, 
701. 

14. Checks for baggage are not of the character of 
bills of lading, and, like instruments, and persons 
receiving them are not presumed to know that they 
contain the terms upon which the property is carried. 
Ib. 





SUPREME COURT AND COURT OF APPEALS 
REPORTING. 


Aw Act to provide for the appointment of a “‘ State 
reporter’’ to report the decisions of the court of 
eee and also of a “reporter of the decisions of 
the supreme court,’ and to provide for the publica- 

tion of the reports of the court of appeals and of the 

supreme court. 


The People of the State of New York, represented in 
Senate und Assembly, do enact as follows: 


SEcTION 1. The court of appeals shall have the ap- 
pointment, with the power of removal, of its reporter. 

§ 2. The justices of the supreme court, designated to 
hold general terms, shall meet at the capitol, in the 
city of Albany, the fourth Monday after this act shall 
take effect and appoint a reporter of the decisions of 
that court; a majority of said justices attending may 
make such appointment. Said justices shall thereafter 
meet from time to time at the said capital, on the 
written request of three of said justices, designating a 
time at least twenty days thereafter, for such meeting. 
Twenty days’ notice thereof by mail shall be given to 
the remainder of said justi Such notice may be 
served by any of said justices, or by any person 
designated by three of them, in a written request as 
aforesaid. When so convened, a majority of said jus- 
tices attending may appoint another reporter, and 
remove the reporter, if any, in office. 

&3. The reporter appointed by said justices of the 
supreme court shall receive the same salary, payable at 
the same time and in the same manner, as the reporter 
appointed by the court of appeals. 

§ 4. Neither the reporter appointed by the court of 
appeals, nor the reporter appointed by the justices of 
the supreme court, as aforesaid, shall practice, or 
be allowed to practice, in the cuurt of which he is 
reporter. 

§ 5. It shall be the duty of the reporter appointed by 
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said justices of the supreme court to report every case 
argued and determined in that court, which it or one 
of the justices thereof shall direct him to report, and 
such others as the public interest shall, in his judgment, 
require. To enable him to perform this duty it shall 
be the duty of every justice of the supreme court to 
deliver to him every written opinion he shall prepare 
upon questions of law, or a copy thereof, within thirty 
days after such written opinion shall have been pre- 
pared. The postage or express charges thereon shall 
be paid by said reporter, and shall be repaid to him on 
his certificate of the amount, and items thereof, in the 
same manner and at the same time as his salary. 

Every decision of the said court which shall be so 
reported shall be published as soon after the same is 
made as practicable. If the reporter shall neglect 
faithfully to perform his duty, he shall be removed and 
another appointed in his stead, as above provided. 

§ 6. It shall be the duty of the reporter of the court 
of appeals, and, also, of the reporter of the supreme 
court, as soon after the commencement of each year 
hereafter as the same can be done, to report every 
opinion and case in or by the court of which he is 
reporter, or any judge or justice thereof which shall 
have been reported in any other report or volume 
during the preceding year, unless he shall have report- 
ed the same in his official reports. 

§ 7. The said reporters shall have no pecuniary inter- 
est in such reports, but the same shall be published 
under their respective supervision. It shall not be 
lawful for the reporter, or any other person within 
this State, to secure or obtain any copyright for said 
reports, notes or references. 

The copyright of any notes or references made by 
the said reporters shall be vested in the secretary of 
State, for the benefit of the people of this State. 

§ 8. It shall be the duty of the reporter of the supreme 
court, at the expiration of each year, to deposit all 
opinions written by said court or a justice thereof in 
his possession, which have not been reported by him 
in his official reports, except such as it may be neces- 
sary for him to retain to complete the publication of a 
volume to be officially reported by him, with the State 
librarian who shall properly file and preserve the same. 

§9. The reports of the opinions of the court of 
appeals and of the supreme court by the reporters of 
said courts, as aforesaid, shall be published by contract, 
to be entered into by the reporter of the respective 
courts, the secreiary of State and the comptroller, with 
the person who, in addition to furnishing the said sec- 
retary of State seventy copies of each volume, shall 
agree to publish and sell the said reports at all times 
thereafter at the lowest price per volume, not exceed- 
ing three dollars a volume, of at least six hundred 
pages. 

The contract shall contain a provision that the said 
reports shall be sold at the price agreed upon, whatever 
the size thereof or the number of pages of the volume 
beyond six hundred, and that no additional sum shall 
be asked, demanded or received by the contractor, 
whatever the size thereof or number of pages therein ; 
also that said contract shall apply to all volumes of the 
reports of said courts which shall be furnished by 
the reporter for publication, within three years from 
the making thereof, and to any volume which may be 
commenced within said three years. 

§10. The said reporter, secretary of State and comp- 
troller shall agree upon the form of a contract to be 
entered into and of proposals therefor, and cause blank 





contracts and proposals to be printed. They shall fur- 
nish two copies thereof to any person applying there- 
for. They shall cause a notice that the contract for the 
publication of the reports of the court of appeals or of 
the supreme court, for three years, according to the 
terms of~a contract agreed upon by them, copies 
whereof may be obtained of the secretary of State, 
will be let at a time therein designated to the person 
offering, by a sealed proposal, to publish and sell the 
reports of said court at the lowest price per volume, 
according to the terms of said contract. Said notice 
shall be published at least six weeks in the State paper 
and at least one other paper in the cities of Albany 
and New York. 

§ 11. At the time designated in said notice, and not 
before, said sealed proposals shall be opened publicly in 
the presence of any person who shall choose to attend 
the opening thereof, and the contract for three years 
from the making thereof shall be let by said reporter, 
secretary of State and comptroller to the person whe 
shall have offered to publish and sell the reports of said 
court at the lowest price per volume according to the 
terms of said contract, and to give two sureties for the 
faithful performance of said contract by him, who shall 
justify before an officer authorized to administer oaths, 
in the sum of ten thousand dollars each, that they are 
respectively the owners of unincumbered real estate in 
this State of the value of ten thousand dollars, and the 
person who shall be the lowest bidder for such contract, 
according to the terms hereof, shall be entitled to have 
the contract awarded to him, and shall have a right to 
enforce the awarding of such contract by mandamus. 

At three months previous to the expiration of any 
contract made as aforesaid, a new contract to com- 
mence at the expiration of that existing shall be 
entered into inthe same manner as hereinbefore pro- 
vided. 

§ 12. Every person contracting to publish and sell 
said reports shall, after the first publication thereof, 
furnish any resident of this State, demanding the same, 
with any number of copies thereof, not exceeding fifty, 
at the price for which he contracted to publish and 
sell the same within ten days after a demand thereof, 
and an offer to pay therefor at the rate specified in the 
contract. In case he shall fail, or neglect so to do, he 
shall forfeit and pay to the person so demanding the 
same one hundred dollars for each volume which he 
shall so fail or neglect to furnish, to be recovered by 
the person so demanding said copies, in his own name 
and for his own benefit, in any court having jurisdic- 
tion of such action. 

§ 13. Within four months after this act shall take 
effect, the reporter of the court of appeals, and also of 
the supreme court, and the secretary of State and 
comptroller, shall advertise for proposals for a contract 
for the publication and sale of the reports of the 
respective courts, and shall, as soon thereafter as the 
same can be done, make and enter into contracts for 
the publication thereof as herein above provided. 

From and after the time such contract shall be made 
and entered into, all and every volume of the reports 
of the court of appeals and commission of appeals, 
the printing whereof is not already commenced, shall 
be published and sold thereunder, and shall not be 
published or sold under any existing contract or pre- 
tended contract. 

§ 14. All acts and parts of acts inconsistent herewith 
are repealed. 

$15. This act shall take effect immediately. 
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LAW APPRENTICESHIPS. 


It is probable that the former laxity in rules regard- 
ing admission to the bar will not again prevail in this 
State. The tendency now is toward increased stric- 
tures, both here and elsewhere, and we shall not be 
surprised if, within a few years, those States where 
all obstructions have been removed, and the legal pro- 
fession placed on the same footing with other callings, 
restore those barriers to indiscriminate admission which 
the experience of the past has shown to be proper 
and necessary. The probability is, that the term of 
three years will be settled upon as an appropriate 
period of study. This period has been chosen here 
and is also the one now required in several other 
States, some exceptions being made in favor of stu- 
dents attending law schools. 

The time of study being regulated, the next point 
is, how shall it be spent? The rules of admission 
usually say, in a lawyer’s office or a lawschool. This 
determines the place only, which is about all that 
rules can do. The manner is supposed to be suffi- 
ciently regulated by the requirement of an examina- 
tion touching the student’s knowledge as a condition 
precedent to admission. 

This question of manner, however, gives a vast 
deal of trouble to young men preparing for the bar, 
and they are apt to obtain precious little assistance 
toward ridding themselves of the trouble from prac- 
ticing lawyers. The school gives them some help but 
those who rely wholly upon it find, when they enter the 
profession and take part in the realities of the law, that 
there is a considerable field of learning which they 
have never heard about inschool. Only those fortunate 
youths whose training has been properly conducted 
in both school and office have no reason to regret 
wasted time and labor. We say properly conducted, 
for mere attendance at both places will not qualify 
one for the legal profession, and even laborious study, 
not rightly directed, will fail of accomplishing all that 
ought to be done in a three years’ course. 

The proper conduct of the training is what bothers. 
The legal newspapers of England are full of articles 
upon legal education, every one of which advances 
some new theory of culture. In many respects the 
English are ahead of us on the matter of preparation 
for the profession. Before the clerk becomes an 
attorney, he must be well up in all the duties of the 
place he assumes, and that he may be so he is required 
and has the opportunity to undergo a thorough sys- 
tematic course of instruction, both theoretical and 
practical. Here there is no such thing as systematic 
instruction in the practical duties of the lawyer. A 
clerk may obtain some experience in drawing plead- 
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ings or instruments from assisting in the routine work 
of the office. But practicing attorneys, as a rule, 
never teach their students the principles of pleading 
or conveyancing, or require them to do more than 
copy forms already prepared. This want of sys- 
tematic practical instruction is the great defect in our 
method of legal education, and it is beyond the power 
of the law schools to remedy it unless they can incor- 
porate actual legal business into their course. The 
medical school attaches itself to a hospital in order 
that its students may be brought face to face with the 
business they are to follow. That they may learn 
anatomy human bodies are procured, and they are 
required to dissect them. That they may understand 
pathology, diseased men and women are exhibited to 
them, and so in every department of the science 
practice and theory are presented together. 

Not so in the law school. It is all theory there. 
Mock courts exist, indeed, but they are no more like 
real courts than a manikin is like a living man. We 
would laugh at a medical professor who should intro- 
duce at a clinic a patient that pretended he was sick 
or wounded, and ask the students to doctor or carve 
such patient for practice. Yet law teachers invent 
fictitious suits, in which they exercise their scholars, 
with a view to fit them to perform the duties of the legal 
profession. Is there more reason in a counterfeit 
litigation than in a counterfeit sickness? But the 
school, nevertheless, bears an important part in the 
scheme of legal education. It is there that law as a 
science is best taught. There only can a broad and 
comprehensive knowledge of principles be imparted. 
The office is too confined, too technical for such a pur- 
pose. Then the school affords the important advan- 
tage of association with young men cultured in mind 
The attrition of intellect resulting from 
daily intercourse with educated men has a value to 
the student that cannot be over estimated. It gives 
him a clearness and quickness of mental action that 
it is impossible to obtain from any other source. 

But the art of law must be learned in the office, 
and we cannot, as the medical teachers do, take the 
office into the school. Neither can we take the 
school into the office. The one may impart its in- 
struction to a number atone time. It can do its duty 
as well, if not better, with a crowd. The other can 
afford place to but one or two atatime. How will 
they work together, or will they work together? 

It being settled that the student should divide his 
time and labor, then arises a no less troublesome ques- 
tion concerning the proportion and order in which 
he should use these two essential aids. It seems, 
however, to us, of small moment whether the office 
or the school comes first so that they are not in con- 
flict, but one acts as the complement of the other. 
At present we have the schools aiming to impart a 
systematic knowledge of the law and accomplishing 
their end so far as the science or theory is concerned. 
In the offices, as we have remarked, hardly any thing 
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isdone. The principal gives no care or attention to 
the progress of his clerks and students, and the clerks 
and students consequently give no care or attention 
to it either. The time spent by a young man in a 
law office is, to a great extent, wasted. It is not 
unfrequently worse than wasted, habits being then 
formed which in after life weigh down and destroy 
him. 

The reform in legal education must commence in 
the office. New methods of instruction must be 
inaugurated there before we can hope for the best 
results of a course of legal study. There must be a 
change in the relation between the lawyer and his 
student, a change that will render the one a teacher 
and the other a learner. We know of but one way 
which gives hope of doing this; that is by means 
of a system of apprenticeship; such a system properly 
regulated would, while imposing some responsibility, 
confer great benefit upon those immediately interested 
and inure to the advantage of the profession by 
raising the standard of its culture. 


22 
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THE REPORT OF THE STATUTE REVISION 
COMMISSION. 

The second annual report of the majority — Messrs. 
Throop and Stebbins —of the commission to revise 
the statute laws of the State, has been submitted to 
the legislature. 

We are surprised to find that Mr. Waterbury still 
insists upon constituting himself “a minority.” It 
may be remembered that in September, after the 
resignation of Judge Parker and the appointment of 
Mr. Stebbins, a series of resolutions were adopted — 
and published by us at the time — “as the rules and 
regulations which are to guide us (the commissioners) 
in the future prosecution of our work.” These resolu- 
tions were adopted by the unanimous vote of the 
commission. But Mr. Waterbury seems to have 
been, when he voted, only paltering with the other 
commissioners, in a double sense. For, on being invited 
“to examine in the manuscript the chapters revised 
by his associates, for the purpose of suggesting any 
amendments which he might wish to make, before 
they were printed, and to state what unrevised chap- 
ters he preferred to take up in the same manner,” 
he straightway “declined to do either.’ We had 
supposed that the gist of Mr. Waterbury’s objection 
to the plan and first report of the majority was their 
use of the word “code” to designate the different 
parts of the revision, but now that they have, in 
deference to his wishes, dropped that word, he seems 
to have found some other equally grave reason for 
dissent. 

He is undoubtedly carrying out his intention, as it 
is phrased in the report before us, “to wait for the 
development of public opinion upon the issue made 
by him with his associates, before commencing to 
work upon any plan.” We presume he is very well 








content to “wait,” as that is much easier than work- 
ing, and he gets his $5,000 a year all the same. 

We should suppose, however, that a due sense of 
propriety would lead him— if he cannot consistently 
agree with the majority —to resign his office, or, at 
least, to decline the salary until “public opinion” has 
developed. As he, however, manifests no disposition 
to do either, we submit, that, in justice to the State 
and to the other commissioners who now have all the 
work to do, he should be removed, and some one 
appointed in his place who will join in the labor. 

The majority of the commission have continued to 
pursue substantially the plan and analysis laid down 
in their first report, the only important changes being 
the use of the term “parts,” instead of “codes,” to 
designate the principal subdivisions; and also some 
changes in the arrangement of subjects. They report 
that they have thus far revised “the first ten, and the 
nineteenth, chapters of the third part, except two 
titles of the tenth, which will require a few weeks’ 
more labor.” Some progress has also been made 
upon the second part. The revision of the first part 
was originally assigned to Judge Parker, but it does 
not appear that any progress had been made on it at 
the time of his resignation. 

Part third, on which the commission has been 
mainly engaged, relates “to courts and officers of jus- 
tice, and proceedings in civil cases.” An analysis 
of that part “corresponding with the revision, as far 
as the latter has progressed,” is given in an appendix. 
It does not differ very materially from the analysis 
prefixed to the completed Code of Civil Procedure 
reported by the civil procedure commission in 1850; 
but, so far as we can judge from the mere outline 
before us, we are inclined to prefer the analysis fol- 
lowed by the code commissioners, rather than the 
one proposed for the new revision. Indeed, we are 
somewhat anxious to know in what shape our present 
code is coming out of this furnace, in view of the 
commissioners’ statement “that not one section in 
ten, either of the old statutes or of the new (referring 
to the code) has gone into our revision without some 
alteration.” 

The commissioners speak of the code, and their 
reasons for these alterations, as follows: 

“With respect to modern legislation upon the sub- 
jects embraced in the third part, the bulk of it is con- 
tained in the Code of Procedure. It is unnecessary to 
specify, with any particularity, the obscurity and con- 
fusion which now characterizes most of the provisions 
of that important statute. Drawn originally as a tem- 
porary and imperfect measure, constituting part of a 
complete system which has never been adopted; sub- 
jected, in its passage through the legislature, to alter- 
ations which perverted the effect of many provisions, 
and destroyed the harmonious relation between them 
and others; amended at nearly every subsequent ses- 
sion, sometimes by more than one act, and often in 
order to affect the decision of a particular cause; nearly 


‘every important section has now had so many amend- 
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amended, repealed and restored), that the whole pre- 
sents a tangle, at the sight of which the student and 
the foreign jurist stands aghast, and through which 
even our own trained lawyers tind it difficult to pick 
their way. That they do not always succeed is proved 
in a striking way by the different readings of the 
eleventh section (upon which depends the entire juris- 
diction of our court of last resort), as given in four 
editions of the Code of Procedure, issued during 1870 
and 1871, each revised by a counselor at law. Two of 
those editions agree in omitting from the section 
an important jurisdictional provision; and the other 
two disagree respecting its proper place, the disagree- 
ment involving a difference in the meaning. With the 
foregoing explanations, perhaps, we shall not be sus- 
pected of making unnecessary or radical changes, if we 
say that not one section in ten, either of the old stat- 
utes or of the new, has gone into our revision without 
some alteration.” 


We shall be very much surprised and agreeably 
disappointed if the commission shall produce any 
thing essentially better than the completed code of 
which we have spoken. 

In appendix “B” the commissioners give the draft 
of three acts which they desire the legislature to pass. 
The first is an amendment of the statutes of limita- 
tions; the second defines the civil jurisdiction of 
the court of common pleas of New York, the superior 
eotrts of New York and Buffalo, and the city court 
of Brooklyn, and relates to civil proceedings in those 
courts, and the third abolishes the jurisdiction of 
mayors’ and recorders’ courts in civil actions — a most 
salutary provision, We have not space to notice these 
drafis at length, nor is it necessary. 


> 
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TORTURE OF PRISONERS. 


Whenever a supposed criminal is put on his trial in 
England, by the crown, he is rarely or never subjected 
to a second dose for any offense similar to the one for 
which he has once stood in the dock. If A. is 
accused of poisoning B., C. and D., the crown selects 
the case where the evidence seems hardest against 
the prisoner. If he is acquitted, the attorney-gen- 
eral then usually enters a nolle prosequi as to the remain- 
ing subjects of indictment. This is rational, as an 
argument is no stronger than its weakest part, so, con- 
versely, an imputation of bad character, if foiled in 
its main charge, may be disregarded as to the minor 
counts. A bad argument never ought in such cases 
to go for naught. It shows that the prosecution did 
its best,.or worst, and that its efforts failed. It is 
inhuman to repeat the process. Nemo bis pro eadem 
causa periclitari debet. 

Unless fresh evidence is discovered against Mrs. 
Wharton, she ought not to be put on her trial again 
on any stale charge. She has been acquitted of the 
leading accusation against her, and the claims of 
society and of the law are now amply satisfied; even 
if guilty of any other crime, she will take care to sin 
no more in thatline. A jury have declared her inno- 





cent of the charge of murdering General Ketchum, 
and it is therefore not allowable to suppose that she 
ever sinned to the extent of depriving the general of 
life. However, she has suffered enough, and we hope 
will not suffer more. We may add that the evidence 
of chemists, when they are unanimous, or nearly so, is 
conclusive, when taken in connection with direct or 
circumstantial evidence of the administration of poison- 
ous drugs. Yet, there is no doubt that Professor Tay- 
lor, in Palmer’s case, pushed his theory on poisoning 
by strychnine to the very verge of the law, and 
beyond it. However, Mrs. Wharton has been tried 
and acquitted, and no humane person can wish to see 
the law turned into an engine of torture and subject- 
ing her to a fresh indictment, on any of the stale accusa- 
tions against her. A succession of criminal charges 
is almost equivalent to a sentence of death. No per- 
son could pass through such a series of horrors with- 
out danger to his reason and life. 





NARROW ISSUES. 


Senator Hardenburgh’s bill to authorize a jury im- 
paneled to try a charge of murder in the first degree, 
to bring in a verdict of murder in the second degree, 
is one that deserves attention, There are numerous 
cases of assassination which can only be murder. 
A deliberate series of attempts at poisoning, for in- 
stance, can never be regarded as murder only in the 
second degree, or as manslaughter. Still, there is an 
advantage in allowing juries some latitude in the ver- 
dict they may bring in, A defect of evidence cannot 
be compensated for, indeed, by a change in the pen- 
alty. Yet, if a jury are not tied up to the single issue 
of murder in the first degree or not, it affords some 
scope for tender consciences to return the verdict, 
which, on the whole, will do justice. Ifa person is 
accused of murder, and the evidence fails of that 
point, then, where there is only one issue sent to the 
jury, the prisoner goes free, and suffers no punish- 
ment at all, But, if convicted of a minor offense, he 
would be punished at all events, and then if any fresh 
avidence transpires during his confinement, the whole 
period of imprisonment would be rigidly enforced. 
On the other hand, if public opinion, in the course of 
time, found that the claims of law and justice were 
satisfied, the governor, in such cases, could exercise 
his prerogative of clemency. 


—— 0 o—__—_—__ 


LAW AND ORDER. 

The chief advantage of a vast empire is that all the 
citizens have the privilege of free trade with one an- 
other. When, however, the laws of different sections 
of the empire differ, this is equivalent to a tax on 
intercommunication. If the merchant of New York 
must take legal advice from counselors at law in every 
State where he transacts business and his debtors re- 
side, he is virtually taxed for extending his transac- 
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tions outside his own State. When Henry II, of 
England, appointed circuit courts, he was considered 
to have conferred a great boon on the whole nation; 
because, as the judges followed their own precedents, 
they soon established the same law everywhere 
throughout England. Prior to that period, the laws 
of England were as mixed and various as those of our 
own States now are, or as those of France were before 
the revolution of ’89. 

It is obviously the duty of the States to try to have 
but one code of commerce and crimes for the whole 
nation. If the States will not yield this power to 
congress, they ought, of their own accord, materially 
to assimilate their laws. Holland uses the Code Na- 
poleon, on account of its convenience in being like the 
law of their neighbors. England has been for years 
past striving to have one international code of freight 
and private maritime law. Surely, when indepen- 
dent nations thus seek to conform to the manners and 
customs of their neighbors, States of the one same 
Union ought not to be so jealous on merely technical 
grounds. But technicality is the whole source of the 
law’s delays. It would be well, then, to render the 
laws of the Union homogeneous, since this will not 
interfere with the rights of the several States to levy 
and spend their taxes as they please. 

If we go on accumulating laws and reports through 
all the States as at present, law will be but another 
name for confusion of a costly and embarrassing kind. 
We have a code made to order, but until we enact 
it ourselves we cannot call on our neighbors to go 
and do likewise. Besides the enactment of a uniform 
code, the elimination of the peculiar technical statutes 
of each State would have the same effect. Here is 
ample ground for fame and profit for the various State 
attorney-generals. 


WHAT IS MONEY ?* 

Upon the recent decision of the cases of Knoz v. 
Lee, and Parker v. Davis, in the United States 
supreme court, Mr. Justice Strong, in giving the prevail- 
ing opinion (see 3 Albany L- J. 46), asks the question, 
“Can congress constitutionally give to treasury notes 
the character and qualities of money?” The opinion 
goes on to answer the question in the affirmative, and 
assigns reasons for it satisfactory to the majority of 
the court. The object of this article is to inquire if 
another reason cannot be given, more direct and 
positive, less open to cavil and equally satisfactory. 

Money, in its legal acceptation, is the creature of 
governmental power. The power to make money, the 
power to make and furnish to the people, as well as 
to itself, aconvenient and reliable circulating medium, 
to be used as a measure of values in buying and sell- 
ing, and in the payment of debts, is inherent in every 





* Being in favor of free discussion, we give this article a 

it most emphatically from the writer’s con- 
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well-regulated government; and it is not only its 
right, but its duty, to furnish it. 

To entitle the article to be called and used as 
money it must have certain qualities, one of which, 
and the most important one, is that it be a legal ten- 
der in payment of debts. This quality can be given 
it by positive law only. Consequently the govern- 
ment, the body exercising supreme power, alone can 
make money. Before the establishment of our Union 
the State governments had supreme control over the 
subject of money in all its attributes. They could 
coin money, regulate the value thereof, and of foreign 
coin ; they could emit bills of credit, and make some- 
thing else, as well as gold and silver coin, a tender in 
payment of debts. But upon the organization of the 
Union of the States, and the establishment of the 
United States government under the constitution, all 
these powers, embracing among them the power to 
make money and to make it a legal tender, was pro- 
hibited to the States, and assumed and taken by the 
United States. This position is fully authorized 
and sustained by reference to the constitution, and 
especially article 1, section 8, subdivisions 5 and 17, 
and section 10, subdivision 1, and article 10 of the 
amendments. The whole subject of making legal 
money is prohibited to the States and vested in the 
United States government; and it is now, as it always 
has been, not only the right but the duty of the 
United States government to furnish to the people, as 
well as to itself, a convenient and reliable circulat- 
ing medium to be used as a measure of value in buy- 
ing and selling, and a legal tender in payment of debts. 
And this being what is known as a legislative power, 
of course, vests in congress; and congress clearly can 
“ give to treasury notes the character and qualities of 
money.” 

Some have supposed and have consumed gallons of 
midnight oil in putting together long-drawn, fine-spun 
theories, to make it appear that the use of the verb 
“to coin” in giving to congress (art. 1, § 8, subd. 5), 
specifically, the power “to coin money” necessarily 
imports that the money to be coined must be made 
of gold and silver, or, at least, some metallic substance ; 
and that congress could not make money of any 
thing else. But this supposition is “too far fetched” 
and is based upon a defective view of the real ground- 
work of the proposition. 

The power of the United States government over 
the subject of money does not depend solely upon this 
provision; it rests as well upon the broader provis- 
ions of subdivision 17, in the same section (Section 10, 
subdivision 1, and article 10, of the amendments.) 
These all taken together clearly establish the position 
that the United States government has full and com- 
plete power over the subject of money. And this 
general power and jurisdiction necessarily carries 
with it a discretion in the selection of the materials 
out of which the money is to be made, and on which 
the money-stamp is to be impressed. 
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Again, it has been supposed, and much labor lost in 
trying to make it appear, that the value of money 
depended in some mysterious way upon the commer- 
cial value of the material upon which the money- 
stamp is impressed. This likewise is a misapprehen- 
sion of the source from whence money as money, as 
a@ measure of commercial values, and as a tender in 
payment of debts, derives its legal value. The legal 
value of the legal tender money, duly made and 
stamped by congress, does not depend upon the com- 
mercial value of the material upon which the money- 
stamp is impressed, but upon the fact that it is duly 
made and stamped as money, and made a legal tender 
by the proper authority. It is the official, legally 
imposed money-stamp of the government that makes 
it money and gives it its money value; and its legal 
money value, and its only legal money value, within 
the limits of the jurisdiction of the government, is 
the sum indicated by its stamp. 

If by reason of the scarcity of gold in market, 
or by the gambling operations of stockjobbers, 
brokers and other speculators, or by any other cause, 
the price of gold be run up or run down in its market 
value, it is an individual, private transaction having 
reference to gold as an article of commerce, and not 
as money, and does not affect the legal tender value 
of the legal tender dollar in its use as money, 
whether made of gold or of paper; and a court has 
no more right to base its judgment as to the 
amount of a debt to be recovered upon such facti- 
tious, speculative valuations, than it has to disregard 
the plain provisions of any other act of congress. 
The legal tender treasury notes made in accordance 
with the act of 25th February, 1862, have all the 
necessary attributes of money, and they are money 
without reference to the material on which the 
money-stamp is impressed, and are legal tender in 
payment of debts, as well those contracted before 
the passage of the act as those contracted since; nor 
do they depend for their validity at all upon the 
pecuniary condition or necessities of the government 
at the time of the passage of the act. The constitu- 
tion gives the power to the United States. It is a 
legislative power vesting in congress, and it is both 
the right and the duty of congress to discharge its 
duty to the people and to the government by a 
reasonable exercise of this, as well as its other, powers 
and duties. C. D. Lawton. 


-_~+oo—— 


CURRENT TOPICS. 

The report upon taxation recently made to the legis- 
lature of New York, by the commissioners appointed 
to investigate that subject, is one of the most inter- 
esting productions we have ever seen upon what, in 
every civilized country, is a very important matter. 
The report is accompanied with a proposed law for 
the regulation of assessments ; while, in many respects, 
the suggestions of the commission will not meet the 





popular approval, they are worthy of a careful con- 
sideration. For our own part we would be glad to 
see the proposed act adopted, with a provision, how- 
ever, that it should not go into force under three years. 
The immediate enforcement of it would work injus- 
tice in many cases in contracts made in reference to 
the present system of assessments. The changes 
advocated are so radical and sweeping that they ought 
not to be sprung upon the owners of property at 
once, but ample time should be given to all to make 
arrangements to meet them. Our present modes of 
raising money for local public use are partial and 
inefficient, and the new method promises to remedy 
most of the existing defects, both in the distribu- 
tion and colleetion of taxes. 


The English law papers speak discouragingly con- 
cerning the present and prospective condition of legal 
business in England. The Law Times says: “The 
first term of the year 1872 has opened, but, whilst 
the prosperity of the country during last year was 
very great, and would suggest a proportionate increase 
in the business of lawyers, the prospects of the pro- 
fession are not brilliant.” The Law Journat remarks, 
that “reform has cut up the great rewards of the 
clergy and the bar; attorneys and solicitors see pros- 
perity neither in the present nor in the future.” 
Besides, the domain of the profession has been invaded 
by the accountants who are taking away all col- 
lecting business, while the county courts, where an 
attorney’s services may be dispensed with, and which 
in former times occupied avery inferior position, are, 
under the present enlarged jurisdiction, absorbing a 
very considerable share of the litigation of the king- 
dom. We presume, however, that the chief cause of 
the apparent dullness in legal business will be found 
in the excessive number of persons who have entered 
the profession, a cause which, in a crowded and 
wealthy country, will always be present. 


Samuel Hand, Esq., reporter of the court of ap- 
peals, resigned that office on Tuesday of this week, 
and Hiram G. Sickles, Esq., law partner of the attor- 
ney-general, was appointed by the court to the 
position 


According to a correspondent of the New York 
Tvibune, the Utah court over which Judge McKean 
presides, and in which sundry indictments have been 
found for “lascivious cohabitation,” etc., is duplex in its 
form or manifestation. During the first six days of a 
term it sits as a United States court, all its machinery 
being supplied by the federal government, and its 
witnesses and jurors summoned by the United States 
marshal and the United States district attorney acts 
as publie prosecutor. On the seventh day, a trans- 
formation takes place, and the tribunal becomes ter- 
ritorial, a sheriff summonses witnesses, and a new pros- 
ecuting attorney appears. Through the instrumen- 
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tality of this second court have been put in motion 
these remarkable proceedings which have recently 
attracted so much attention toward Utah and the 
Mormons. Concerning the validity of the proceedings 
there is some doubt, concerning their character there 
can be none. 


The growing importance of the English county 
courts is shown by a comparison of their business 
with that of the superior courts of law. In the latter, 
during the year 1870, the sums recovered amounted 
te £369,503 only, while, in the common-law depart- 
ment of the former, they were £1,321,223, The 
number of plaints in the county courts during the 
same time was 912,298, against 72,660 writs of sum- 
mons issued from the queen’s bench, the common 
pleas, and the exchequer. The county tribunals do 
not have, as such, any criminal jurisdiction. 


/ 

Farhall v. Farhall, 25 L. T. Rep. N. 8. 685, recently 
determined in the English court of appeals in chancery, 
involves a question of some interest. A testator who, 
at the time of his death, was indebted to a bank by 
his will, empowered his executors in aid of his per- 
sonal estate to mortgage his real. On application of 
his widow, who acted as sole executrix, the bank 
opened an account with her in her capacity as execu- 
trix, she depositing as security certain title deeds. 
She drew money from time to time, signing her 
name to the checks “for the executors” of her hus- 
band, and applied the bulk of it to the personal 
expenses of herself and children and in various specu- 
lations. She drew out a greater sum than the bank 
were able to realize from the securities in its pos- 
session. The court held that the executrix was per- 
sonally liable for the balance due the bank, and that 
the bank could, not prove this balance against the 
general estate of the testator. This decision reverses 
that of the vice-chancellor in the same case, and lays 
down the principle, that upon a contract made by an 
executor the executor is only liable personally, and 
cannot be sued as executor so as to get execution 
against the estate of the testator, and that, in every 
instance where an action has been maintained against 
the executor as such, upon a promise made by him, 
the consideration for the promise was a contract made 
or a transaction had with the testator. 


——_— <> .-——_ 


OBITER DICTA. 


A leading member of the bar, at Pittsfield, recently 
met with a “ shipwreck ’’ while cross-examining one of 
the “‘down-trodden”’ sex. His tactics, for which he 
had acquired considerable reputation, consists in con- 
fusing witnesses by working them inte a passion, the 
old-fashioned system, which ought long ago to have 
fallen into disrepute.- This lady having been, as he 
thought, wound up to the desired pitch, he inquired: 
“Madam, are you now living with your first or second 
husband?” “That’s none of your business! ” sharp and 





short. With an air of offended dignity, the attorney 
turned to Chief Justice Brigham, who remarked, with 
a smile, “‘I think the witness is about right in that, is 
she not!’’ Which reminds the older members of the 
bar of a similar misadventure that a still more distin- 
guished member of the Berkshire bar once met at the 
hands of Chief Justice Shaw. ‘‘Where did you 
get the money with which you made the pur- 
chase spoken of?’ asked the learned brother of 
a witness under the tortures of cross-examination. 
“None of your (gentle expletive) business!” thun- 
dered the victim. ‘“ Now, please your honor, are 
counsel to be insulted in this manner?” appealed 
the lawyer. ‘ Witness,’ said the chief justice com- 
passionatély “do you wish to change your last 


answer?”’ “No, sir, I don’t!” ‘Well, I wouldn’t 
if I were in your place!’’ And the chuckle that shook 
the bench was audibly echoed. 


An old lawyer, in an interior town in Massachusetts, 
whose son is yet one of the brightest ornaments of the 
bar of that State, was not very particular about the 
appearance of his office. In fact, it was notoriously 
dirty. He was one day engaged in the trial of a cause 
when it became necessary to prove that a transaction, 
in which he himself had acted as counsel, took place 
in a certain year. The old gentleman called to the 
stand Josiah A., who had been a student with him 
some years before. He was asked if he remembered 
the occurrence, and said he did—he was present in 
the office. 

“What year was it?” inquired Mr. H. blandly. 

“Oh, it was the year you had your office swept out,”’ 
was the reply. 


They tell a story, down in Maine, of an old gentle- 
man who was a witness, called by the government, 
against some prisoners on trial for assault and abuse. 
They had treated the honest old fellow shamefully, 
worse than any one else. On cross-examination the 
counsel for the prisoners asked him as to what the as- 
sailing party said to him as he approached the house, 
on learning that the peace and quiet of his home had 
been disturbed. ‘‘ Hey?’ inquired the old man of the 
attorney for the prisoners. ‘‘ What was said to you as 
you approached the house, by the alleged assailants ?’’ 
“They didn’t say nothin’ ’tall to me—never opened 
their heads; all they done was to tell me, that, d—n 
me, they’d knock the spots off of me, and trample me 
under their feet and kill me! That’s all the threats or 
any thing of the kind that I heered!”’ 


Sir John Sylvester, who was for a long time common 
sergeant, and recorder of London, rendered himself 
exceedingly obnoxious by the violence of his temper, 
and his utter disregard of the rules of courtesy. It has 
been said he actually used to call the prisoner’s calendar 
“a bill of fare.”’ 

From his dark complexion, he had acquired the 
name of “ Black Jack.’"”’ At one time a great many 
prisoners were tried for stealing watches, before some 
of them were found guilty, the recorder would ask 
them how they came into possession of the watch. 
Their usual answer was that they had “ picked it up in 
the street.” 

He took a peculiar pleasure in replying: ‘‘ Well, I 
live in Russell square and walk down here and back 
every morning. Now I always make it a point to look 
out for watches, but I have ne ver found one yet.’’ 
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GENERAL TERM ABSTRACT. 
SUPREME COURT— FIRST DEPARTMENT.* 
Opinions DELIVERED JANUARY, 1872. 


APPEAL. 

Order, when not appealadle. — This is an appeal by the 
plaintiff from an order made at special term, setting 
aside an inquest taken and judgment entered against 
the defendant. The inquest was taken before the 
cause was reached for trial, for the failure of defend- 
ants to file and serve an affidavit of merits. The de- 
fendants waived upon the affidavits and the answer of 
the defendant Boundrett, and the grounds upon which 
the defendants sought to set aside the inquest and 
judgment were for irregularity, as well as upon the 
merits. The plaintiff read affidavits and papers in 
opposition. It does not appear in the order appealed 
from on which ground the inquest and judgment were 
set aside. Held, that the order is not appealable. The 
motion was made upon the merits, as well as for al- 
leged irregularities, and for aught we can say upon the 
order, the judge simply exercised his discretion to open 
a default upon such terms as he thought proper to im- 
pose. It is unnecessary, therefore, to examine the 
alleged irregularities. The appeal should be dismissed. 
Pastor v. Hatfield. Opinion by Cardozo, J. 


ATTORNEYS, ETC. —See Undertaking. 


GASES REVIEWED— See Examinations, etc.; also, Exe- 
cution. 


CODE, PAGE 121, consTRUED — See Discontinuance. 
CONSIDERATION — See Contracts. 


CONSTITUTIONAL LAW. 

The act of 1871, chapter 59, declared constitutional. — 
An appeal by J. W. Depeyster from an order made at 
special term, setting aside the order of confirmation 
in the matter of the widening of Broadway, entered 
December 28, 1870, and appointing new commissioners. 

The special term found that there had been error, 
mistake, irregularity and illegal acts in these proceed- 
ings, and that the assessment for benefit, and the 
awards for damages, had been unfair, unjust, inequita- 
ble and oppressive as respected the city of New York. 

The points raised by the appellants seem to be, in 
substance, only two: 

1. That as the court below found the assessments 
and awards unfair, etc., as to the city, and made no 
finding as to their fairness in respect to other persons, 
the proceedings should (at the most) only have been 
set aside as to the city. 

2. That the act of the legislature (Laws of 1871, ch. 
57), by authority of which this order was made, was 
unconstitutional, first, as impairing the obligation of 
contracts: and, second, as depriving a person of prop- 
erty without due process of law. Held, 1. That in 
vacating the order generally, and referring the matter 
to new commissioners, the court seems to have fol- 
lowed the direction of the statute (Laws of 1871, ch. 
57). And even assuming that it was within the discre- 
tion of the special term to vacate the order in part, 
still there may have been (and we are inclined to think 
that there were) good reasons for vacating it altogether. 





*These abstracts are prepared by Huan L. Cone and 
NicHoLAs MurRAy, Counselors, No. 8 Broad street, New 
York, who will be glad to receive, from members of the bar, 
cases and points in all causes argued at general term in the 
first and second departments. 
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We ought not to review the order in that respect. 2. In 
examining the second point it is important to see what 
the order was which was set aside. 

The act of 1869, chapter 890, authorizes the commis- 
sioners of Central Park to lay out that part of Broad- 
way from Thirty-fourth to Fifty-ninth streets, and to 
establish the easterly and westerly lines thereof, etc. 
They are to file certificates and maps defining these 
lines, and this is to be final and conclusive as to the 
extent and boundaries of said improvement. 

After said certificates, etc., are filed, the corporation 
counsel, in behalf of the city, is directed to acquire 
title to the land required for the improvements, and to 
apply to the supreme court, at special term, to appoint 
three commissioners, who are to make an assessment 
of the loss and damage, and of the benefit and advan- 
tages to the persons interested in the land required for 
or affected by the said proceedings. 

Without deciding whether or not the order of con- 
firmation was appealable, but supposing that it was not 
so, the court may entertain a motion to vacate it for 
error, mistake, irregularity or illegality. If there bea 
contract it is on the part of the owners of the land to 
sell, and on the part of the city to buy, certain land at 
such price as the same is worth; and it is to ascertain 
what that value is that the commissioners are ap- 
pointed. They make a report which the court affirms. 
There seems to be no constitutional objection that 
should prevent the legislature from authorizing the 
court (if it had not already the power), on good cause 
shown, to open the question, and cause a re-examina- 
tion of the question of value. The act of the legisla- 
ture authorizing this court,on good cause shown, to 
open the order of confirmation and to cause the ques- 
tion of value to be re-examined was constitutional. In 
re the application of the Mayor, etc., as to widening 
Broadway. Opinion by Learned, J. 


CONTRACTS. 

1. Admissibility of parol evidence: consideration: 
variance. — The facts found by the referee were, that 
a settlement was had between the plaintiffs and the 
defendants and a note given by the latter to the former: 
But in the same interview, the defendants agreed that 
in case a certain cargo of lumber should, on arrival, prove 
to contain less than the amount at which it had been in- 
voiced by the defendants, then the defendants would 
make good the deficiency. This agreement was subse- 
quent to the settlement made upon the basis of the 
invoice being correct, although it was at the same inter- 
view. Held,1. The proof of this agreement was admissi- 
ble. It clearly, therefore, was not merged in the settle- 
ment, for, though at the same interview, it was after the 
settlement and for the purpose of doing a just thing in 
case an item included in the interview should turn out 
to be incorrect. 2. Nor was it without consideration. 
The accounts had been settled upon the basis that the 
lot of lumber contained a certain number of feet, but, 
in fact, it contained a less amount, so that the defend- 
ants had money of the plaintiffs to the amount of the 
price of the deficit, and thus they were under a moral 
obligation to pay, which moral obligation is a sufficient 
consideration. 3. The variance between the complaint 
and the proof is immaterial after judgment. The 
general term may, on the appeal, order an amendment 
so as to conform the allegations of the complaint to 
the evidence. Judgment affirmed. Smith et al. v. Hol- 
land et al. Opinion by Cardozo, J. 

2. Construction of contract.—It-was found by the 
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judge below, and the testimony justified the finding, 
that the agreement between the parties was that the 
plaintiff should have half the net proceeds of the prop- 
erty when sold. Held, that this gave the plaintiff no 
right to the land itself, but simply an interest in the 
proceeds, and, therefore, the judge was right in holding 
that the plaintiff was not entitled to a deed of half the 
property; but as the contract neither specified when 
the property should be sold nor who should have the 
right to determine that, but simply gave the plaintiff a 
share of the proceeds when sold, either party would 
have the right to come into a court of equity to ask 
that the property be sold and the proceeds divided ; 
and as all the parties were before the court, the judge 
was correct in making a final disposition of the case, 
and giving to the defendants the relief which, upon the 
proofs, they had a right to ask. If there be any vari- 
ance between the proofs and the contract, as alleged in 
the answer, we may now conform the latter to the 
proofs, or disregard the variance. Strwver v. Taber. 
Opinion by Cardozo, J. 
COSTS. 

The provision of the code, giving costs to the defend- 
ant, when the plaintiff does not recover a more favor- 
able judgment than the defendant makes in his offer, 
only refers, of course, to costs which are not discretion- 
ary. When the court of appeals reverses the decision 
of the supreme court, the matter comes back for us to 
make the judgment of that court our judgment. That 
being done, it must stand and have the same effect as 
if the general term had reversed the judgment, except 
as to one penalty and affirmed it as to that, and when 
the judgment below is partly affirmed and partly re- 
versed, it is the invariable rule not to give costs to 
either party. Sturges v. Spofford Opinion by Car- 
dozo, J. 

CRIMINAL LAW. 

A charge restricting the finding of the jury to any 
degree of homicide is erroneous.— The plaintiff in error 
was indicted for murder, and tried and convicted for 
that crime in the general sessions. There is no doubt, 
and it is not disputed, that the jury, under the statute 
(2 R. 8. Edm. ed. 725, § 27), could convict the prisoner 
under the present indictment of any offense inferior to 
that charged. The counsel for the prisoner requested 
the judge to instruct the jury “ that they could convict 
of murder in the first degree, or murder in the second 
degree, or of any of the degrees of manslaughter.’’ This 
was refused, and exception taken. Subsequently, the 
judge, in his charge, distinctly restricted the jury, in 
the event of any conviction, to murder in the first 
degree, or manslaughter in the third degree. Held, 
that it was error to charge as the judge did, and to 
refuse the request of the prisoner. Judgment re- 
versed, and new trial ordered. McNevins v. The Peo- 
ple. Opinion by Cardozo, J. 


DISCONTINUANCE. 

Will not be granted against the wish of representatives 
of a deceased defendant when a counterclaim has been 
interposed. —The sole defendant died pending the ac- 
tion. He had in his answer set up a counterclaim. The 
plaintiff moved for an order to dismiss the complaint, 
which was opposed by the personal representatives of 
the defendant, who sought to be substituted as defend- 
ants in the action. The court below refused to dismiss 
the complaint, and made an order substituting the 
defendant’s personal representatives as defendants in 
the action. From which order this appeal. Held, 
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section 121 of the code provides that ‘‘no action shall 
abate by the death * * of a party.” As the action 
is not abated, the proper construction of the section and 
the right rule of practice is, that the representative of 
either party having an interest in the suit may have an 
order to continue it. In the present case the defend- 
ant’s representatives have a very clear interest in the 
case. They want judgment in their favor on the 
counterclaim. There is no absolute right on the part 
of the plaintiff to discontinue an action after the inter- 
position of a counterclaim. The question of allowing 
it is in the discretion; of the court, which will exercise 
it according to the circumstances of each particular 
case; and when the cause has been nearly completed 
and a cross-action has been stayed on the application 
of the plaintiffs, on the ground that the defendant 
could obtain relief on the counterclaim in this action, 
leave to discontinue would and should be refused. The 
case of Keene v. La Farge, 1 Bosw. 671, and the cases 
cited in Voorhies’ Code in notes to section 121, also 9 
Paige, 393, and 1 Daly, 459, reviewed. Order affirmed. 
In re Henry P. Bainbridge, etc. Opinion by Car- 
dozo, J. 
DISCOVERY. See Examination of Parties. 
EQUITY OF REDEMPTION. 

The facts are as follows: In May, 1857, the~plaintiff 
made an agreement with the Ocean Insurance Com- 
pany to raise money for their use, for which he was to 
have stock and be elected president of the company. At 
this time he was the owner of the real property de- 
scribed in the complaint, and, to carry out the contract, 
he conveyed the real estate to one Cook, taking back 
his mortgages to secure his notes when due, or at any 
time to which they might be extended. The plaintiff 
transferred the notes and mortgages to the Ocean In- 
surance Company, in performance of his agreement, 
received the stock and presidency, and Cook recon- 
veyed to him the property. Then the plaintiff, as presi- 
dent, assigned the notes and mortgages to Sturges as 
collateral for money due to him from the company ; the 
notes were not paid when due, and, in May, 1859, Stur- 
ges brought suit to foreclose the mortgages, making the 
plaintiff, the Ocean Insurance Company, and others 
defendants. In April, 1860, a final decree was made 
ordering a sale of the mortgaged property, forever bar- 
ring and foreclosing all right, title, equity of redemp- 
tion, ete. A sale was made and the property was 
bought by Sturges & Co., but did not bring enough to 
pay Cook’s note or Sturges’ claim against the Ocean 
Insurance Company. In 1866, the plaintiff claims to 
have bought of the receiver of the Ocean Insurance 
Company a claim to redeem the property from Sturges 
& Co., which he alleges remained in the Ocean Insur- 
ance Company after the foreclosure sale. Upon these 
facts the plaintiff was nonsuited. Held, the nonsuit 
was properly entered. The foreclosure was a strict one, 
and left no interest in the Ocean Insurance Company 
from which the plaintiff derives his title. Any right 
which the Ocean company might have had against Stur- 
ges was not transferable. Besides, if the Ocean com- 
pany had any right to redeem, they waived it by taking 
the proceeds and by waiting for more than six years. 
Judgment affirmed. Bloomer v. Sturges. Opinion by 
Barnard, J. 

ESTOPPEL. 

The relator in the case at bar, having, by lease under 
seal, rented the premises from Mrs. Gower, the defend- 
aut is estopped from denying that she is the landlord. 
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Bigler v. Furman, 58 Barb. 545, case cited. The Peo- 
ple ex rel. Skelton v. Gower. Opinion by Cardozo, J. 


EVIDENCE. 


1. Parol evidence admissible to prove fraud in the exe- 
cution of a lease.— Appeal from an order dismissing 
the complaint on the ground that the evidence was 
not sufficient to sustain the action. The ground upon 
which the plaintiff seeks to recover is, that there was a 
verbal agreement between the parties that the lease to 
be given to the plaintiff, by the defendant, was to be 
at one-half the rent the defendants had to pay for the 
whole store. That, when the lease was to be executed, 
the defendants represented that they had to give more 
rent than was expected, and, by such representations, 
induced plaintiff to sign and execute a lease reserving 
a rent of more than half of the rent of the whole 
building. Held, if these allegations are true, there 
would be sufficient to warrant the court to reform the 
lease, or, at any rate, to relieve the defendants from 
the obligation to pay more than one-half of the entire 
rent. The statute of frauds is not applicable to a case 
where the allegation is that the lease was obtained by 
fraudulent representations, and was executed under 
misstatements of the defendants, and the agreement 
by parol is sufficient to maintain the cause of action. 
Judgment reversed. Rutland et al. v. Schenck et al. 
Opinion by Learned, J. 

2. Declarations of parties. —This action is for goods 
sold and delivered by plaintiff to defendant. The 
answer was a general denial. Cause was tried before a 
referee, who reported in plaintiff’s favor for the full 
amount claimed. The goods were not sold and deliv- 
ered personally to defendant, but to one Mapes, whose 
livery stable was in Mercer street; but it is claimed 
that the defendant was the real owner. Held, that as 
there was conflicting evidence, we cannot interfere 
with the referee’s finding on a question of fact. The 
deposition of defendant, when examined in a suit 
of Hoyt v. Mapes, was produced. It was not error 
to admit this. It was competent as a declaration 
made by him, and was pertinent and material evidence 
to show that the business was his, and Mapes was act- 
ing as his agent at a stipulated salary. It is claimed 
that the admission of the deposition was ‘“‘allowed 
subject to future proof.’’ If no future proof was given, 
counsel should have moved to strike it out. Judgment 
affirmed. Turner v. Lee. Opinion by Cardozo, J. 


EXAMINATION OF PARTIES BEFORE TRIAL: DISCOVERY. 


1. Order to produce books, etc.—This is an appeal from 
an order of Mr. Justice Cardozo, denying the applica- 
tion of defendant for an order committing the plain- 
tiff, who was under examination as a witness before 
trial, for a contempt in refusing to produce, on examin- 
ation, certain books and papers mentioned in the sub- 
poena and order in the proceeding. Held, that it has 
been the uniform practice in this district to refuse appli- 
cations to compel production of books and papers before 
trial. There is nothing in the code to warrant it, and 
we think the practice prevailing here is the correct one. 
The statute has pointed out the only mode by which a 
discovery of books and papers can be obtained before 
trial. To do so, the party applying must not only show 
what he wants, but must also show that he cannot ob- 
tain the information elsewhere. If he can get his ad- 
versary’s books and papers to be examined before trial 
in the mode proposed in this case, it would render the 
statutory provisions on thissubject entirely nugatory. 


If either party wishes to obtain a discovery of books 
or papers in possession of his adversary, he must adopt 
the course provided by statute. Orderaffirmed. Hans- 
mann v. Stirling. Opinion by Ingraham, P. J. 

2. Case reviewed.— The case of Brett v. Buckmans, 32 
Barb. 655, was under an order directing the produc- 
tion of books and documents. Even if that decision 
is correct, it does not authorize a subpoena duces tecum 
on such an examination, and if necessary we should 
be disposed to overrule that case. Ib. 


EXECUTION. 

1. Execution against estate of deceased judgment debtor. 
—The consent of the surrogate, in accordance with 
chapter 295 of the Laws of 1850, is an additional requi- 
site which the law has imposed before execution can 
be issued against the estate of a deceased judgment 
debtor. Alden v. Clarke, 11 How. 309; Frink v. Moun- 
son, 13 Abb. 80, cases cited. The additional application 
before the surrogate may very properly be allowed by 
reason of his general supervision over the estates of de- 
ceased persons; but it will take something stronger and 
more exclusive in its character than the language of the 
act of 1850, to show that it was the design of the legisla- 
ture to take from this court of general jurisdiction a 
power which it always possessed and give it to a court 
of limited jurisdiction. There is nothing in the statute 
which necessarily takes away the jurisdiction of this 
court, and a construction will not be given to it which 
would do so by implication, when it may well stand with 
the power conferred upon the surrogate. Before the 
code, upon the death of the judgment debtor, the proper 
parties to be charged by the execution of the judgment 
would have to be brought in by scire facias. That writ 
is abolished, and a motion is substituted in its place. 
Some motion for that purpose —and a motion for leave 
to issue execution upon the judgment against the rep- 
resentatives of the deceased, is one of proper character 
—must be made, and all that the legislature has said 
is, that, in addition to that, consent must also be had 
from the surrogate. Marine Bank of Chicago v. Van 
Brunt. Opinion by Cardozo, J. 

2. Cases reviewed. — The cases of Alden v. Clarke and 
Frink v. Morrison, supra, are not overcome or impaired 
by Wilens v. Bloodgood, 33 How. 289, and Flanagan v. 
Firmin, 53 Barb. 587. In the former (33 How.), leave 
to issue execution was applied for in the supreme 
court, and, notwithstanding the remarks of Judge 
Balcom in the general term, the order below was 
affirmed. Flanagan v. Flint was a special term case, 
and, although decided by a judge of great ability and 
experience, it cannot be allowed to overrule two prior 
cases, one at special and the other at general term. Ib. 


EXECUTORS AND ADMINISTRATORS. See Surrogate’s 
Court. 
HOMICIDE. See Criminal Law. 
LANDLORD AND TENANT. See Evidence. 
NEW YORK city. See Constitutional Law. 


PLEADINGS. See Contracts. 
SUPREME COURT RULES. See Undertakings. 


UNDERTAKINGS. 


Construction of eighth rule of swpreme court. — Plain- 
tiff’s sureties, on appeal to the court of appeals, were 
rejected by Justice Barnard, on the ground that they 
were attorneys, and disqualified by rule eight. Held, 





that the reasonable construction of the eighth rule is 
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to hold that it relates exclusively to undertakings on 
bail. Although the last clause might refer to any class 
of undertakings, yet, as the principal portion of the rule 
is in respect to bail, it is best to treat the last clause as 
being merely declaratory of the established practice. 
Order reversed. Watson v. Gardiner. Opinion by 
Cardozo, J. 


FOURTH DEPARTMENT— JANUARY TERM, 1872. 
ACTION AGAINST SHERIFF. See Sheriff. 
ADVERSE POSSESSION. 

One Brady at the time this action was brought was 
the owner of a saw-mill and its appurtenances. In 
front of said saw-mill was an open piece of land which 
had been used for over twenty years for the purpose of 
piling logs, and over which the only road or way to 
said mill ran. The mill was a custom mill and persons 
wishing logs sawed brought them to fhe mill and piled 
on the locusin quo. The plaintiff was the owner in fee 
of the locus in quo. Defendant on consent of Brady, 
piled a load of logs on the locus in quo, and the plain- 
tiff brought this action for trespass. Held, 1. That the 
lecus in quo being necessary for the use of the mill, 
and it having been used for over twenty years for 
piling logs, passed to Brady as an appurtenant to the 
mill, and the plaintiff took his title to the locus in quo 
in subordination to the right to pile logs thereon for 
the use of said mill. 2. That Brady having given his 
consent, the defendant was not liable to plaintiff in 
trespass for piling logs thereon. 

On the trial evidence was given tending to show that 
Brady and his grantors did not understand that they 
acquired through their deeds any interest in the locus 
in quo. Held, that the understanding of the parties 
cannot overcome the force of the evidence derived 
from the deeds —the situation of the premises and the 
acts of the parties. Judgment of referee affirmed. 
Voorhees v. Burchard. Opinion by Mullin, P. J. 

ASSESSMENTS. 

For local improvements: determination of asses- 
sors asto property benefited: constitutional law.—Ac- 
tion to restrain the collection of a local assessment. 
Where the common council of the city of Rochester, 
in pursuance of the charter, had ordered the making 
of a local improvement, had designated the section of 
the city benefited, etc., and directed the assessors of 
said city to assess eighty-six per cent of the expense of 
said improvement upon the property in the section 
declared benefited, in proportion to its benefits, etc., 
and where the assessors, in pursuance of such direc- 
tions, made an assessment of such expense upon the 
property they deemed benefited in said section, but 
omitted to assess some 900 feet front, in said section. 
Held, 1. That the determination that a specified 
portion of the city is benefited by a public improve- 
ment is not, and was not, designed to be a determina- 
tion that each and every lot within such limits is bene- 
fited by said improvement. It merely prescribes the 
boundaries beyond which benefit is not conferred and 
within which the assessors must assess the expenses of 
the improvement upon those whom they deem bene- 
fited. 2. That is a presumption of law, that the as- 
sessors properly discharged their duty in making the 
assessment. 3. That the plaintiffs should have alleged 
in their complaint, and, if denied, proved on the 
trial, that the property omitted was benefited; fail- 
ing to do this, the presumption now is that the 
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property omitted was not benefited. 4. The charter 
of the said city contains the following clause, viz.: 
“ And all assessments heretofore made, or that may 
hereafter be made for local public improvements, 
shall be and are hereby declared to be valid and 
effectual, notwithstanding any irregularity, omission, 
or error in the proceeding relating to the same, and all 
questions concerning the same shall be determined in 
all places, liberally to sustain such proceedings and 
with reference to the very right of the case and not 
strictly. Held, that this section was constitutional, 
and cured all defects, if there were any, in the assess- 
ment in question. Motion for re-argument denied, 
with $10 costs. Hassan v. City of Rochester et al. 
Opinion by Mullin, P. J. 


See Tazes. 
CHURCH. See Religious Corporations. 
CONSTITUTIONAL LAW. See Assessments. 


CONVERSION. 

1. Action for property left with employee of innkeeper. 
On the night of the 28th November, 1867, the plaintiff’s 
son attended a ball at the hotel of defendant. The 
defendant had employed, for that occasion, one Case, 
to take care of buffalo robes, whips, etc., of the persons 
attending the ball. The son had borrowed of plaintiff 
a robe, cushion and whip, and carried them with him 
to defendant’s and gave them to Case, who took charge 
of them. Some time in the morning young C. got the 
robe from Case and started home; his horse ran away, 
and he afterward returned and gave Case the robe, 
etc., and asked him if he could leave them for two or 
three days, or until he could find his horse. Case took 
the property, saying to young C. it would be safe. In 
about a week young C. called forit, and he was told by 
defendant the property was not there; that he had 
himself taken it the night of the ball. He then de- 
manded it, and this action was brought for conversion. 
The court instructed the jury that if the property 
was left at defendant’s under a special agreement with 
Case to keep the property for two or three days, or 
until the horse was found, the defendant was not liable. 
But, if no such special agreement was made, defendant 
would be liable. The court also instructed them that 
as Case knew all about the transaction, and was in 
town and not put on the stand, the jury might find for 
the plaintiff. It was held, that there being no conflict 
of evidence, the question with whom the contract was 
made, and what was its construction, was one of law 
and not of fact for the jury. That on young C.’s state- 
ment, the contract was with Case, and defendant was 
not bound by it. If the question, however, was ene of 
fact, the verdict was against evidence. The charge as 
to the effect of defendant’s not calling Case was erro- 
neous, as it was manifest that Case was interested to 
discharge himself, by charging the defendant, and in 
such case ne presumption could be indulged in against 
the defendant. The judgment was reversed and new 
trial ordered, costs to abide event. Coykendall v. 
Eaton. Opinion by Mullin, P. J. 

2. Where by an agreement plaintiff was given the 
right to pile wood on defendant’s wharf for twenty- 
five cents per cord, and eighteen cords were missing 
when plaintiff came to remove the wood, and this action 
was brought for the conversion of the wood after a 
demand. Held, that the agreement between the 
parties was simply a leasing of the land, aud the 
plaintiff, having failed to prove a conversion by defend- 
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ant, or with its knowledge, was not entitled to recover. 
That, even if the relation between the parties was that 
of bailor and bailee, the bailee would be obliged to 
exercise only ordinary care and be responsible only for 
gross negligence, or an actual conversion by itself, and 
plaintiff not proving these facts, and the fact of con- 
version being clearly disproved by defendant, plaintiff 
would not be entitled to recover. Judgment of referee 
reversed. Feliman v. Gulf Brewery. Opinion by Mul- 
lin, P. J. 
See Landlord and Tenant. 


CRIMINAL LAW. 

Return to writ of error, what to contain. — In October, 
1870, Walter Graham was convicted of murder by the 
court of oyer and terminer of Wayne county. A writ 
of error with a stay of proceedings was allowed. The 
clerk of said county made his return to said writ in 
January, 1871. In none of the papers comprising the 
return does it appear that the prisoner was asked be- 
fore sentence ‘‘ whether he had any thing to say why 
sentence should not be passed upon him.” To get rid 
of this defect the defendant in error now moves to 
dismiss the appeal, because no judgment record had 
been made up and filed before issuing and service of 
said writ of error. It was shown by the affidavit of 
the county clerk that the court did, before passing 
sentence, ask the prisener ‘‘ whether he had any thing 
to say why sentence should not be passed upon him,”’ 
and that the same is in the minutes of the trial kept 
by the clerk, and was left out by the clerk because 
prisoner’s counsel assured the clerk that the return 
made contained all that it was necessary toreturn. The 
prisoner’s counsel makes affidavit that the above ques- 
tion to the prisoner did not appear on the court minutes 
when the return was made; that it was surreptitiously 
inserted, subsequent to the trial and conviction, by 
the clerk or some other person. Held, 1. That as 
py the Revised Statutes it is only required that 
the return should contain a transcript of the indict- 
ment, bill of exceptions and judgment of the court, 
certified by the clerk thereof, a formal record of judg- 
ment is not required to be filed and returned on a 
writ of error. ‘‘ Motion to dismiss the appeal denied.”’ 
2. That the neglect of the court before passing sen- 
tence upon a prisoner to ask him whether he had any 
thing to say why sentence should not be passed upon 
him, is such an error as would render void a convic- 
tion. The clerk’s minutes should contain a statement 
that such a question was asked, and it should be con- 
tained in the return. Certiorari granted to the oyer 
and terminer of Wayne county, or to the clerk thereof, 
to bring up such proceedings in the case of The People 
v. Walter Graham, as may remain in that court or 
among the records thereof. Leave also given to parties 
to move in oyer and terminer for such relief as they 
may deem themselves entitled to. The People, def’ts in 
error, v. Walter Graham, pl’tiff in error. Opinion by 
Mullin, P. J. 


EVIDENCE. See Inswrance, 2. 


FALSE IMPRISONMENT. 

Plaintiff was arrested, on complaint of defendant 
before a justice of the peace, for fraud and conspiracy, 
and the complaint was never prosecuted, and this 
action was brought for false imprisonment. Held, 1. 
That it was not material whether the facts sworn 
to in the complaint before the justice were in law 
sufficient to establish the crime charged. If they 





tended to establish the offense, and the justice held 
that they did, the defendant is protected. 2. That 
it is only necessary in a warrant of arrest to allege, 
generally, the facts constituting the crime. 8. Merely 
delivering a warrant believed to be valid, and which 
is not absolutely void in fact, to an officer, with 
directions to execute it, does not render the person 
thus delivering it liable for false imprisonment. Judg- 
ment of nonsuit affirmed. Lewis v. Rose. Opinion by 
Mullin, P. J. 


FIRE INSURANCE. See Insurance. 


INSURANCE. 

1. Life: special agreement with agent. —The agent of 
defendant, a life insurance company, made an arrange- 
ment with plaintiff, as four of plaintiff’s witnesses tes- 
tify, by which the plaintiff was to pay $125 in cash and 
give his note for $120 yearly during his life, and, in re- 
turn, was to receive a life insurance policy from the 
company for $3,000, and the privilege of terminating 
the policy at the end of three years, and receiving the 
amount paid to the company, without interest. The 
defendant’s version, supported by the testimony of 
said agent, is, that plaintiff was to have the privilege, 
at the end of three years, of exchanging his policy for 
a paid-up policy for the amount already paid as premi- 
ums, to be due at plaintiff’s death. The cash part of 
the premium was paid and the note for the other part 
was given, as agreed by plaintiff, and the note, passing 
into the hands of bona fide holders, was paid at matu- 
rity. Subsequent to the said arrangement between said 
agent and plaintiff, an agent of defendant offered to 
plaintiff a policy of insurance on his life which did not 
contain the provisions as to the right of plaintiff to 
terminate the policy and the obligations of defendant 
to repay, and for that reason plaintiff has never ac- 
ceptedit. Held,1. Theagreement between defendant’s 
agent and plaintiff did not bind defendant, as it was 
unauthorized. Upon the company’s refusal to ratify 
its agent’s arrangement, the plaintiff was entitled to 
have his note and money back, and upon the com- 
pany’s refusal to deliver them on demand, or upon the 
transfer of the note to a bona fide holder, it became 
liable for the amount thereof. If the agent never in- 
formed the company of the special provision agreed 
upon, and the company issued a policy without it, the 
plaintiff was at liberty to refuse to accept the policy, 
and, upon such refusal, the company became liable for 
the money and note. 2. The questions in the case were 
questions of fact, decided by the jury upon conflicting 
evidence, and the verdict cannot be disturbed. 3. The 
judgment and order must be affirmed. Tifft v. The 
Phenix Mutual Life Insurance Co. Opinion by Mullin, 
P. J. 

2. Further insurance: evidence: construction of pol- 
icy: action on a policy of inswrance.— The defendant 
issued its policy to plaintiff, insuring him against loss 
by fire on his stock of liquors and spirits contained in 
a frame building occupied by him asa rectifying estab- 
lishment, in Dresden, in this State, $2,000, and on the 
fixtures, etc., $500, for one year. The policy contained a 
condition, ‘‘ that if the insured shall have or shall here- 
after make any other insurance on the property hereby 
insured, without the consent of the company written 
thereon, the same shall be yoid.”” Subsequently the 
plaintiff procured from the Security Insurance Com- 
pany a policy for the term of one year, insuring him 
against loss by fire to the amount of $1,000 on his steck 
of liquors and spirits stored in the same building de- 
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scribed in the policy of defendant. The consent of 
defendant to the second insurance was never written 
on the policy. On the trial the plaintiff gave evidence 
tending to prove a waiver, by the defendant’s agent, 
of the condition aforesaid. At the close of the trial 
this evidence was stricken out by the court and the 
plaintiff nonsuited. Held, that the insurer or its 
agent may waive conditions inserted in the policy for 
its benefit, and that the evidence of the waiver in this 
case was competent and should not have been stricken 
out. 

8. That in the following section of the policy, viz: 
“that if the insured shall have or shall hereafter make 
any other insurance on the property hereby insured, 
without the consent of the company written hereon, 
the policy shall be void,’’ etc; the meaning of the words 
“property hereby insured,’’ is property of the same de- 
scription stored on the same premises described in the 
policy, and not the same identical property. The 
second insurance, therefore, was upon the same prop- 
erty covered by defendant’s policy, and therefore within 
the condition which required notice. Judgment re- 
versed, and new trial ordered. Whitwell v. Putnam 
Fire Ins. Co. Opinion by Mullin, P. J. 

4. Tranafer of property insured: effect of an adjudica- 
tion in bankruptcy.— Action on a policy of insurance. 
On trial plaintiff was nonsuited. The policy in question 
was issued to one Cochran, who was the owner and in 
possession of the premises described in the policy, and 
the loss, if any, was made payable to the plaintiff. 
The policy contained the following clause, viz.: ‘‘ That 
if the property shall be sold or transferred, or any 
change take place in the title or possession whether by 
legal process or judicial decree, or voluntary transfer 
or conveyance without the consent of the company, 
etc., then, and in every such case, this policy shall be 
void.”” In January, 1870, Cochran, on the petition of 
his creditors, was adjudged a bankrupt, and an assignee 
of all his property was duly appointed, and the said 
assignee took possession. In May, 1870, the property 
insured was destroyed by fire. Held, that the adjudi- 
cation and assignment in bankruptcy changed the title 
to the property insured, within the meaning of the 
terms of the policy, and was, for that reason, a breach 
of the condition, and the policy was therefore void. 
New trial denied. Perry v. Lorillard Insurance Co. 


Opinion by Mullin, P. J. 


LANDLORD AND TENANT. 

Messuage leased to farm laborer during service: 
nature of tenancy.— In April, 1869, the plaintiff entered 
into an agreement with defendant to work for him as 
alaborer. He was to have toward his wages the use 
of a cow and pasture for her, and the use of house 
and twenty dollars per month as long as they could 
agree. Plaintiff moved his family into and took pos- 
session of the house. In November of same year de- 
fendant discharged plaintiff from his employment. At 
the time of plaintiff’s discharge, defendant demanded 
possession of the house, but plaintiff said his wife was 
sick and he wanted to keep possession until she got 
well; defendant told plaintiff that if he did keep pos- 
session he must pay rent, and plaintiff agreed to it. 
Plaintiff continued to occupy, under this agreement, 
till some time in December, when his wife got well, and 
he and his wife went away to visit, and drove off their 
cow with them. During the absence of plaintiff and 
his wife defendant entered the house and moved 
plaintiff’s property from the different rooms of the 








house into the woodshed, and put another family into 
possession. The room into which plaintiff’s property 
was put was not locked or secured in any way, and 
there is no claim that the property was damaged. The 
plaintiff brought replevin. It wascommenced without 
notice or demand of defendant. On the trial the court 
charged the jury that the tenancy terminated when 
the plaintiff was discharged from defendant’s employ. 
And the defendant had the right to remove plaintiff’s 
goods unless there was a new tenancy created after the 
former one terminated, by virtue of which plaintiff had 
the right to possession so long as he paid rent or until 
a notice to quit was served. If such tenancy was cre- 
ated, defendant had no right to enter and put out plain- 
tiff’s goods, and if he did, he was liable in this action. 
Held, 1. That the plaintiff was not a tenant holding over, 
but a mere servant, suffered to remain in his master’s 
house after his time of service had ended, and, there- 
fore, the relation of landlord and tenant never existed 
between them. 2. That there was not sufficient evi- 
dence to justify the jury in finding an agreement to let 
the premises to the plaintiff. 3. That if there was an 
agreement it was to continue until the plaintiff’s wife 
got well, and that event occurred before defendant en- 
tered. 4. If there was a tenancy, it was not one requiring 
a notice to quit in order to terminate it. Order refusing 
defendant new trial reversed and new trial granted, 
etc. Doyle v. Gibbs. Opinion by Mullin, P. J. 


PRACTICE. 

Amending undertaking on appeal to court of appeals. 
— The plaintiff, on appeal to the court of appeals, filed 
his undertak'ng for $250, instead of $500, as required 
by law. He afterward made a motion at special term 
for leave to file an amended undertaking. Leave was 
granted on payment of $10 costs. From this order 
defendant appeals on the ground that the application to 
amend should have been made in court of appeals. 
Held, that the court from whose judgment the appeal 
is taken is now the proper tribunal to control the 
undertaking given on appeal, the undertaking remains 
in the lower court, and is not returned to the appellate 
court. Order affirmed, with $10 costs. Lingke v. Wil- 
kinson et al. Opinion by Mullin, P. J. 


RELIGIOUS CORPORATION. 


1. Control of courts over.--The defendant, the “German 
United Evangelical St. Stephen’s Church of Buffalo,” 
was duly incorporated under the laws of this State. The 
plaintiff was, up to September 6, 1868, a member of the 
said church. On that day the plaintiff was expelled from 
the said church, and from the enjoyment of all the 
rights and privileges of a member of such church, for 
having written, as was alleged, a false and malicious 
letter in reference to the pastor of the said church, etc. 
The plaintiff sued out an alternative writ of mandamus, 
and it is by an appeal from an order overruling a de- 
murrer to a return to said mandamus that this case 
comes here. Held, that the courts have no power to 
control a church as a religious body, but that the 
church as a corporation is a legal being, and as such 
subject to the authority of the courts, and when any 
person is deprived of his legal rights as a member of 
the corporation, the courts have power, and it is their 
duty to compel such church corporation, to reverse 
their action and restore such person to the enjoyment 
of his rights. 

2. That, considering the corporation as a mere civil 
organization, the bad conduct or character of an indi- 
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vidual corporator cannot deprive him of his rights, 
although it may bring discredit on the society to have 
such a person a member of it. 3. That the relator is 
entitled to a mandamus to restore him to his rights, 
not asa member of the religious organization but of 
the corporation; to the end that he may possess all 
the powers and exercise all the rights and privileges 
ofa member of such corporation. Dilcher v. The Ger- 
man United Evangelical St. Stephen’s Church of Buffalo. 
Opinion by Mullin, P. J. 
SHERIFF. 

Action against for non-return of execution.— Ac- 
tion against sheriff for non-return of a fi. fa. On 
the 28th of March, 1868, a fi. fa. was issued to one Fol- 
ger, a deputy of defendant, and he levied on prop- 
erty. The fi. fa. was not returned at the expiration of 
sixty days. In July, 1868, and subsequent to the expira- 
tion of the sixty days, the plaintiff in the fi. fa. wrote 
Folger that he wished to favor the defendant in the 
ji. fa., and, for him, Folger, to take two notes as col- 
lateral security, and to hold them till paid, and apply 
proceeds on the fi. fa. This Folger did, and subse- 
quently only one of the notes was paid. This action 
was brought in January, 1869. Held, overruling same 
case, 59 Barb. 93, that the right of action for the non- 
return of the fi. fa. having accrued at the expiration of 
the sixty days, the plaintiff, by his instruction to the 
deputy some two months after the sixty dayshad ex- 
pired, recognized that the fi. fa. was rightly in the dep- 
uty’s hands. 2. That consent by the plaintiff in a fi. fa. 
that an officer may retain it after the return day is 
a waiver of his right of action then accrued. 3. That 
the plaintiff, by his acts, made the deputy his agent, and 
the sheriff was, therefore, discharged from all liability. 
Judgment reversed and a new trial ordered. McKin- 
ley v. Tucker (sheriff Oswego Co). Opinion by Mullin, 
P. J. 

STATUTE OF LIMITATION. 

Action on a warranty on sale of fruit trees: when 
statute commences to run. — The defendant is a nursery- 
man living near Rochester. The plaintiff, a farmer, 
some time in the spring of 1864, called on defendant, at 
his nursery, and told him that he wanted to purchase 
some twenty-ounce apple trees. Defendant said he 
had such trees, and sent hisman todigthemup. Plain- 
tiff purchased two hundred trees, and defendant deliv- 
ered them tohim. Plaintiff planted the trees; they 
did not bear until the fall of 1870, when it was found 
that they were not twenty-ounce apple trees, and did 
not bear twenty-ounce apples, but a very inferior kind. 
This action was brought for damages for breach of de- 
fendant’s warranty, and was commenced more than 
six years after the trees were purchased. Held, that 
this action was barred by the statute of limitations; 
that defendant’s warranty was that, at the time the 
trees were purchased, they were twenty-ounce apple 
trees, and that the statute commenced to run from that 
time; that the contract of warranty was not prospective 
that the trees would bear twenty-ounce apples. Judg- 
ment of the county court affirmed. Allen v. Todd. 
Opinion by Mullin, P. J. 

TAXES, 

Assessment in two towns. — The plaintiff owns a farm 
tying partly in the town of Ava and partly in the town 
of Boonville in Oneida county. He lived on the part 
in the town of Boonville in 1869. In that year he was 
assessed for the whole of said farm in both Boonville 
and Ava, and warrants were issued for the collection 


| of the tax. This action was brought to compel the 

collectors of the two towns to interplead. The com- 
plaint alleged that in the said year 1869, and when the 
said assessments were made, plaintiff lived on the part 
of the farm in the town of Boonville, etc. Held, 1. That 
the plaintiff was bound to know what the law is and must 
be held to know that his farm was taxable in Boonville 
and not taxable in Ava, and that therefore, as the com- 
plaint itself shows that the plaintiff knew which of said 
collectors was legally entitled to said tax, the action as 
one of interpleader must fail. 4 Paige, 384. 2. That 
plaintiff's true remedy was either by an action against 
the assessors personally, or by certiorari to review 
their action, or by mandamus to strike the assessment 
from the roll. Judgment of referee reversed and new 
trial ordered. Dorn v. Fox. Opinion by Mullin, P. J. 


TRADE-MARK. 

Number of a street as part of: practice.—In 1869 the 
defendant was engaged in the manufacture of agricul- 
tural implements, on South Water street, in the city of 
Rochester. His place of business had, for some time 
previous to the fall of said year, been known and des- 
ignated as “‘The old Joseph Hall Agricultural Works, 
No. 10 South Water street, Rochester, N. Y.,”’ and was 
used by him as part of his trade-mark. In the fall of 
1869 the plaintiff, who had been doing business in the 
town of Brighton, established an office and show room 
on South Water street, and printed on their sign and 
bills, and used as their trade-mark, viz.: ‘“‘The Glen & 
Hall Manufacturing Co., ‘No. 10’ South Water street, 
Rochester, N. Y.’’ The plaintiff carried on the same 
kind of business as defendant. Defendant had been 
located and doing business on South Water street for 
many years. The plaintiff, in April, 1870, obtained an 
injunction restraining the defendant from using as 
part of his trade-mark the words and figures “‘ No. 10.’ 
This injunction was dissolved, and an injunction was 
granted restraining plaintiff from using the words and 
figures ‘‘ No. 10,” as part of their trade-mark, and a 
referee was appointed to ascertain defendant’s dam- 
ages by reason of the first injunction. From the order 
granting an injunction in favor of the defendant 
against the plaintiff, the plaintiff appeals. Held, that 
the use of a street number, or building in a street, for 
part of a person’s trade-mark, where other persons 
have the same right to manufacture the same articles 
in the same street, or at the same number or building, 
cannot be made exclusive, or the use by another re- 
strained by injunction. But, where a person has the 
exclusive use of a street number or building, he may 
very properly use it asa part of his trade-mark, and 
restrain others from using it, by injunction. The de- 
fendant’s answer in the case did not set up a counter-. 
claim. Held, that to entitle the defendant to affirma- 
tive relief, the answer must set up a counterclaim, and 
defendant was not, therefore, entitled to an injunction 
to restrain plaintiff from using the words and figures, 
“No. 10,” as part of their trade-mark. Motion for 
new trial granted. Glen & Hall Manufacturing Com- 
pany v. Hall. Opinion by Mullin, P. J. 


TRUST. 


The defendant, John Raynor, gave one Sarah H. 
Raynor, deceased, a note for $800. Sarah H. was at the 
time the note was given living at the house of her 
brother, William Raynor, who supported her, and the 
note in question was given to the said William by 
Sarah, as collateral security for her support, under the 
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that William should pay her debts, and 
the balance of the note, if any, after deducting debts 
paid and cost of her support, should, on her decease, 
be paid to the plaintiff. Subsequently, payments hav- 
ing been made on the $800 note, two new notes were 
given for the balance, and payments were made on said 
notes to William after Sarah’s death, and they were 
entirely paid up by defendant. Previous to her death, 
and to the arrangement with William, Sarah made a 
will giving all her property to plaintiff. Held, 1. That 
William, holding the notes as collateral security, was 
entitled to receive payments thereon and cancel said 
notes. He had a power, coupled with an interest, 
and such a power continues after the decease of the 
one who created it, and cannot be revoked until after 
the demand which it was given to satisfy is fully 
paid up. 2. That the will of Sarah, having been made 
before the arrangement with William, did not affect in 
any manner the right to apply the avails of the notes 
toward her support. 

The remedy of the plaintiff, if any, is in an action 
against William for the balance in his hands, if any, 
over and above the debts paid and cost of Sarah’s sup- 
port. Judgment of referee reversed and new trial 
ordered, costs to abide event. Morgan v. John Raynor. 
Opinion by Mullin, P. J. 


0 
DIGEST OF RECENT AMERICAN DECISIONS.* 
(Continued.) 
CONDITIONAL SALE. 


H. sold and delivered a house car to P., under a bill 
of sale providing that “said H. reserves the right from 
said car until fully paid, but said P. shall have the 
use of said car from date; should said P. fail to comply 
with this agreement, said H. shall have the right to 
take said car from said P.as his property.” Held, 
that it was a conditional sale, and that the car might be 
taken under execution by P.’s judgment creditors. 
Haak v. Linderman, 612. 


CONSIDERATION. See Contract, 3; Conveyance; 
Promissory Note, 4. 


CONSTITUTIONAL LAW. 


1. Taxation in aid of railroads owned and operated 
by private individuals or corporations is unconstitu- 
tional, and an act of the legislature authorizing county 
orders to be issued in aid of a railread, and taxes to 
be levied for the payment thereof, on condition that 
the consent of the majority of the people should be 
manifested by ballot, and the railroad should be 
brought to a specified state of completion, is void. 
Whiting v. The Sheboygan & Fond du Lac R. R. Co., 30. 

2. The act of congress of March 2, 1867, in so far ag it 
gives a non-resident plaintiff the right to remove a 
cause from the State to the federal courts, is uncon- 
stitutional. Dixon, C. J., dissenting. Whiton v. The 
Chicago & Northwestern R. R. Co., 101. 

8. The charter of a city conferred upon the city 
council power to cause the improvement of streets at 
the cost of the owners of lots fronting such improve- 
ments, and provided that when any street had been 
once so improved it should be thereafter kept in repair 
at the expense of the city. Afterward a new charter 
was granted to the city, which gave the council power 
to improve all streets by original construction or re- 





*From 8 American Reports. 
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construction at the exclusive cost of adjacent owners. 
Acting under this last charter the council caused a 
street, which had been improved under the first charter 
at the cost of the adjacent lot owners, to be re-paved, 
and assessed the cost on adjacent owners. Held, that 
the provision in the first charter, “‘ that after the first 
improvement, repairs were to be made at the expense 
of the city,”’ was not a contract, and that therefore the 
second charter and the proceedings under it were con- 
stitutional and valid. Bradley v. McAtee, 309. 

4. The act of congress of 1864, chapter 173, section 
94, which authorizes persons who before its enactment 
had made contracts without other provision therein 
for the payment of duties subsequently imposed on 
articles to be delivered under them, to recover from 
the purchaser a sum equivalent to the duties so im- 
posed if the same had not been previously paid by him, 
is constitutional; and such sum may be sued for and 
recovered in either a federal or State court. Ammi- 
down v. Freeland, 359. 

5. By the statute of June, 1868, chapter 349, of Mas- 
sachusetts, entitled “‘An act concerning the taxing of 
bank shares,”’ it was provided that the shares in national 
banks owned by non-residents of the commonwealth 
shall be assessed to the owners thereof in the cities or 
towns where the banks are located; that the rate of 
taxation shall be the same as on other moneyed capi- 
tal; that the value of such shares shall be omitted from 
the valuation upon which the rate is to be based, and 
that the act shall “ apply to taxes assessed and collected 
for the present year in the same manner and to the 
same effect as if it had been in force on the first day of 
May.” Held, that the act was not unconstitutional, 
either as being in violation of the act of congress of 
1864, chapter 106, sect:on 47, and 1868, chapter 7, or as 
levying a tax in a disproportional manner, or as being 
retrospective in its operation. Providence Institution 
v. Boston, 407. 

6. An act of the assembly authorizing a street already 
laid out and in good condition to be taken and im- 
proved for a public drive or carriage-way, and provid- 
ing that the expense of the improvements be assessed 
upon the property located on the street, is unconstitu- 
tional, as imposing local assessments for improvements, 
which are for the general public benefit. Read and 
Williams, dissentients. Hammet v. Philadelphia, 615. 

7. By a series of enactments the legislature of Penn- 
sylvania prohibited the floating of saw-logs in the 
Susquehanna river, between the town of Northumber- 
land and the Maryland State line, ‘“‘ without the same 
being rafted and joined together or inclosed in boats, 
and under the control, supervision and pilotage of men 
especially placed in charge of the same, and actually 
thereon,” under penalty of forfeiture. Held, that 
these enactments were a valid exercise of the police 
power and the right of eminent domain, and not re- 
pugnant to the federal power “‘to regulate commerce 
with foreign nations and among the several States,”’ 
nor a violation of a contract created by legislation be- 
tween Maryland and Pennsylvania, to the effect that 
the Susquehanna should be a public highway to the 
Maryland line. Craig v. Kline, 636. 


See Maritime Lien, 2, 3, 4, 5, 6. 


CONTRACTS. 

1. The plaintiff obtained a contract for building a 
school-house for the district of which he was a di- 
rector, and took part inthe proceedings of the board 
which let the contract. Held, that the contract was 
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void, on the ground that it was against public policy 
to allow the plaintiff, while holding a fiduciary relation 
to the district, to place himself in an antagonistic po- 
sition and obtain the contract for himself from the 
board of which he was a member. Pickett v. School 
District, 105. 

2. A contract was made, the consideration of which 
arose from the following transaction: H., of Kentucky, 
drew and delivered to C., of the same State, an order 
addressed to E., of Texas, requesting him to pay money 
in his hands to T., also of Texas. The order was trans- 
mitted through the lines, and executed. Held, that 
this transaction was not a violation of the proclama- 
tion of the president of the United States, of August 
16, 1861, prohibiting all commercial intercourse be- 
tween the loyal and rebellious States, Kentucky being 
loyal and Texas disloyal, and that the contract sup- 
ported by this transaction was valid. Haggard v. Conk- 
right, 297. 

3. T. and others gave their promissory note to W. on 
consideration that W. would use his personal influence 
with a commanding general to secure the pardon or 
commutation of the sentence of T., who had been 
arrested by the military authorities of the United 
States, in 1865, on the charge of being a guerilla, tried 
at Louisville, convicted and sentenced to death. In 
an action on the note, held, that the consideration was 
valid, on the ground that the military courts had no 
jurisdiction ef the person convicted. Thompson v. 
Wharton, 306. 

4. The plaintiff brought an action against the defend- 
ant, an executor, for money had and received to plain- 
tiff ’s use by defendant’s testator, under an agreement 
made between plaintiff, the testator, and another, to 
operate in stock for the purpose of making a “‘corner,’’ 
the money to be expended by the testator. Held, that 
the agreement was illegal and fraudulent, and that the 
plaintiff could not recover for any sums actually ex- 
pended by the testator in the execution of the pur- 
poses of the agreement, although a recovery might be 
had for sums received but not thus actually expended. 
Sampson v. Shaw, 327. 

5. By astatute of the State, the board of auditors 
ef the town of O. were authorized to receive sealed 
proposals for the collection of town taxes, and to award 
such collection to the person offering the Most favor- 
able terms. The plaintiff and defendant both made 
proposals. At the time of doing so they made an 
agreement, that if either obtained the award, he would 
share the profits equally with the other. The defend- 
ant obtained the award and made certain profits. 
Held, that the agreement was contrary to public policy, 
and the plaintiff was not entitled to recover the stipu- 
lated share of the profits. Atcheson v. Mallon, 678. 

6. The plaintiff, defendant, and two other parties, 
one of whom was an engineer in the employment of 
the State, upon the canals, entered into an agreement 
in the nature of a copartnership, to put in a bid for 
certain canal work. This agreement was forbidden 
by statute. The bid was put in, but before it was 
awarded, one H., who was a higher bidder for the same 
work, purchased the bid for $400, giving his note 
therefor. It was afterward arranged that the plaintiff 
should collect the note, and that each of the parties 
interested should receive $100 of the proceeds. De- 
fendant was not paid. Held, that the original agree- 
ment of partnership being illegal the defendant could 
not enforce any of its unexecuted provisions, one of 
which was to divide the $400. That the express agree- 
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ment made for the collection of the note and the divis- 
ion of the money will not be enforced, it being only 
a promise to carry out the unexecuted provisions of 
the contract of partnership. Woodworth v. Bennett, 
706. 


See Common Carrier, 1, 5, 6,9; Constitutional Law, 4; 
Corporations, 1; Gold Contracts; Infants; Lord’s 
Day ; Rebellion; Restraint of Trade. 

(To be continued.) 
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CORRESPONDENCE. 
THE LEGAL TENDER DECISIONS. 


To the Albany Law Journal: 

Srr, —The pros. and cons. as tothe two decisions of 
the United States supreme court, known as the legal ten- 
der decisions, are all made with only a casual thought 
in regard to the one great point at issue. Most of the 
arguments would lead one to suppose that congress, in 
the issue of legal tenders, had infringed on private 
contracts. I will not stop here to examine the features 
of the decision, as it may affect contracts which in and 
of themselves stipulate their payment in gold, except 
to say, if ‘‘ A.’’ agrees to deliver 1,000 bushels of wheat 
on a given day at a certain place and fails, I understand 
that the measure of damages is the value of the wheat 
at that time and place, and that if “‘ A.’ agrees to pay 
1,000 gold dollars at a given place and time, the same 
measure of damages should be the rule in case of non- 
fulfillment of his contract. But suppose “ A.” agrees 
to deliver, at a certain time and place, $1,000 worth of 
wheat, or in wheat, who will for a moment say he must 
deliver 1,000 bushels of wheat? If the wheat was then 
and there worth $1.25 per bushel, why need he deliver 
more than 800 bushels. Then, why not let his gold 
contract be governed by the same rule? If the premium 
on gold is 25 per cent, why make him pay $1,250 instead 
of the $1,000 as agreed upon? 

Chief Justice Chase, who invented so great and grand 
a scheme for the prosecution of the war, ought to be 
proud that he then exploded the last of the old dogmas 
which came tous from the English jurisprudence. He 
cannot fail to acknowledge in his candid moments that 
the whole weight of argument was with the minority 
of the court in its first decision, and is leavening the 
whole bunch from which it cannot again rescind. 

Let us see if it be correct, just and equitable, con- 
ceding, to start with, that congress and congress alone 
has the power to fix the value and standard of the cur- 
rency of the nation. 

A. gives his note to B. and thereby agrees to pay him 
$1,000 at the end of one year. He takes as his equiv- 
alent therefor $1,000 in currency or in produce. Now, it 
is understood that when said note becomes due, B. may 
demand, not wheat, not gold, but whatever item should 
be the legal tender payments of the land at that time, 
and not what was legal tenders at the time of the mak- 
ing of the contract. This is not a part of the contract, 
but simply an incident to it, and this incident does not 
attach until the note is due or payment is to be made. 
Any alteration government may make as to this inci- 
dent does not, in the least, interfere with the contract 
itself. 

Many other changes like this are continually being 
made, and we do not look at them in the light that we 
view this decision of said court, only one of whieh I 
will mention. 
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Take a like contract by A. with B. A. fails to make 
the payment when due, and soon after dies. B. has 
plenty of property or even plenty of money by him to 
make the payment, yet A.’s administrator is not bound 
to pay it in one year or eighteen months, and in this 
case you have only to say to B., by way of consolation, 
that when he made this contract, he made it with all 
the incidents attending it. You can enlarge on this 
theme or overturn it if you can. Give us in full the 
effect of that decision, and if you don’t agree with it, 
give your reasons therefor. N. H. Bosrwicx, 

7 —_+>o—_—_ 

BOOK NOTICES. 
A Treatise on the Law of Fraud and Mistake. By Wil- 
liam Williamson a. of Lincoln Inn, Barrister at 
— with notes to American Cases by Orlando F. 
ome, Counselor at Law. Baker, Voorhis & Co. 
New York, 1872. 

This is a good edition of an excellent work. Mr. Kerr 
is one of the best English authors now living. His 
works are clear, concise and complete. The subject of 
frauds and mistakes at law and in equity opened an 
extensive field for research which Mr. Kerr fully oc- 
cupied. 

The notes by Mr. Bump are quite full and valuable. 
He is well known to the profession through his excel- 
lent work upon bankruptcy. The present work will 
add to his reputation as a careful and painstaking 
author. It is a work which every practicing lawyer 
needs for daily reference. Its reliability will soon 
make it the standard upon the subject in this country. 


A Treatise on the Law of Trusts and Trustees. 
Jarius Ware Perry. m. Little, Brown & ox 
1872. pp. 1040. 

The author was undoubtedly correct in stating that 
“an American book upon the subject of trusts has 
long been needed by the profession.’”’ Although one of 
the most intricate and important of the subjects with 
which a lawyer has to deal, there has been but one 
American treatise published, and that a very poor one. 
The English works of Hill and of Lewin have been re- 
published here with elaborate and excellent notes and 
references to American decisions, but they have never 
been able to quite fill the demands of the profession of 
this country. And so it is with pleasure that we wel- 
come this treatise of Mr. Perry. We have examined 
the work with considerable care, and we have found it 
admirably adapted to meet the wants of the bench and 
the professional practitioner, and at the same time suf- 
ficiently elementary to convey to the student a knowl- 
edge of the subject. Mr. Perry is evidently not a 
professional book-maker, for his work exhibits abund- 
ant evidence of a degree of care and labor not often 
displayed by that class of authors. Nor has he been 
remiss, it would seem, in searching out the decisions, 
early and late, for the “table of cases cited” alone 
occupies nearly one hundred pages. We can hardly 
suppose that he has examined all these cases, for that 
would be an extraordinary task, but the leading decis- 
ions from which he has deduced his propositions have 
apparently been given an independent examination 
and analysis, and that was all that could be hoped or 
asked for. 

We have noticed here and there a defect, but they 
were all of minor importance and not worth noticing, 
considering how much had been dono—and so well 
done. 











LEGAL NEWS. 
Bath county, Virginia, has no convicts in the jail or 
State prison, and no criminal cases on the docket. 
The Kentucky house of representatives has voted to 
repeal the law making insanity a cause for divorce. 
Meetings in the interest of prison reform have re- 
cently been held in New York and Boston. 


The London court of bankruptcy disposed of 12,000 
cases during the year 1871. 

President Potter of Union college contemplates 
forming a law school to be connected with the college. 

A memorial has-been adopted in the Wisconsin 
legislature favoring the repeal of the bankrupt law. 

The Ohio senate has passed a bill providing that per- 
sons who read newspaper reports of criminal transac- 
tions shall be competent to serve as jurors. 

Governor Smith, of Georgia, has appointed Hon. W. 
W. Montgomery judge of the supreme court of that 
State, to fill a vacancy. 

California and Nevada desire the abolishment of the 
grand jury system, while Ohio and several other States 
wish to have theirs amended. 

Jules Favre, the distinguished French lawyer and 
statesman, will shortly retire from political and pro- 
fessional life, and devote his days exclusively to liter- 
ature. 

More law books have been sold in the city of Chicago 
within the past three months, says the Chicago Legal 
News, than were ever sold to the lawyers of any other 
city in many times that period. 

Mr. Myers, late law librarian of Cincinnati, has been 
acquitted of the charge of forgery in connection with 
furnishing clothing to the inmates of Longview 
asylum. 

The United States senate having removed the politi-. 
cal disabilities of Herschal V. Johnson, he will probably 
be tendered a seat on the bench of the supreme court 


of Georgia. 


The pardons granted by Governor Hoffman during 
the year 1871, number fifty-two from the State prisons, 
and thirty-two from the jails and penitentiaries. 
Twenty-nine commutations and five reprieves were 
granted. 

The judiciary committee of the house of represent- 
atives have reported adversely on the bill authorizing 
the president to accept the resignation, and retire on 
full pay the judges of any United States court when 
permanently disabled from efficient duty. 


Mrs. Fair has been granted a new trial by the su- 
preme court of California, on the ground that the court 
erred in not allowing the counsel for defense the clos- 
ing argument, and in permitting the introduction of 
evidence impeaching her character for chastity. The 
press of the State is very severe on the court for their 
action in the matter. 

The death of the following prominent members of the 
legal profession has recently taken place: Hon. H. H. 
Hunter, a leading member of the Ohio bar; Hon. 
Robert J. Brent, ex attorney-general of Maryland; 
Ex Gov. Thomas Bragg of North Carolina, the 
attorney-general of the confederate States; John 
McLean, for many years a clerk in the United States 
court for the southern district of Ohio, and Charles 
S. Wallack, a well-known lawyer of Washington. 
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THE PLACE OF MAKING A CONTRACT. 

In cases involving a conflict of laws difficulty often 
arises in determining what shall be deemed the place 
of making contract, especially in the case of contracts 
effected by correspondence. The leading authorities 
on this subject are collected in a chapter of Mr. Field's 
International Code, and the rules which he recom- 
mends for adoption, stated as follows: 

Place of making contract defined. 

The “ place of making” an express contract, within 
the meaning of this code, is the place where the 
intention of the party, to whom the offer to contract 
is made, is first completely '! manifested, as follows: 

1. If manifested by sending a written or oral state- 
ment of such acceptance to the party making the 
offer, at the place from which the statement is sent ;* 

2. If manifested without a statement of acceptance, 
either by performing the essential terms of the offer, 
or by receiving the consideration offered, at the place 
where such performance or receipt occurs ; * 

3. If manifested through an agent authorized by 
the party to whom or in whose favor the offer is 
made to bind him by declaring the intention of such 
agent‘ to accept it, at the place where the agent makes 
such declaration.® 


1 Where a preliminary chaffering in North Carolina 
was followed by delivery of the money lent, and receipt 
of the note therefor, both occurring in Georgia, the 
contract of loan and note were held to be made in 
Georgia. Davis v. Colman, 11 Ired. (N.C.) 308. Cases 
and opinions in Constitutional Law, by Forsyth, p. 244. 

The place of delivering an indorsement written else- 
where is the place of making it. Young v. Harris, 
14B. Monr. (Ky.) 559; Pine v. Smith, 11 Gray (Mass.) 38. 

2 In Parken v. Exchange Royal Ass. Co., 8 Session 
Cases (2d Series) 372, a life insurance policy was applied 
for by a domiciled Scotchman on the life of another 
Scotchman. The application was made by him in Scot- 
land to the defendant’s agent there. The defendant 
sent the desired policy from its head office in London 
completely executed to its Scotch agent for delivery, in 
Scotland, to the applicant, which was done, the agent 
not doing or being authorized to do any thing else to bind 
the company. The court held that the acceptance of 
the offer to contract was made in England; that the 
delivery of the policy in Scotland was not a new offer 
made there, but the completion of the notification of 
an acceptance made in England; and that the implied 
authority of its agent in Scotland to withhold delivery 
there, if any thing material had come to his knowledge, 
(p. 871), did not change the place of making the contract 
from England to Scotland. A similar state of facts 
arose in Wright v. Insurance Companies, 6 Am. Law 
Reg. 489, and was decided in the same way. 

3 If goods are sent by the seller in one State to the 
purchaser in another, in pursuance of an order, the 
purchaser’s contract to pay is deemed made where 
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accepted by dispatching the goods. Woodbridge v. 
Allen, 53 Mass. 470; Kline v. Baker, 99 id. 255. 

So, goods sent by a principal from a place where his 
agent to procure orders only has sent him such an order, 
is made at the place whence the merchandise, not the 
order, was sent. Woolsey v. Bailey, 7 Foster (N. H.) 
317; Smith v. Smith, id. 244. 

4 The distinction between a messenger and an agent 
in the strict sense is, that while each of them com- 
municates a declaration of intention meaning to bind 
not himself but his principal, yet it is only the agent 
who declares what his own will is. The messenger 
declares what his sender’s will is. Windscheid Pan- 
dekten, I, § 73. 

5 Westlake’s Private Int. Law, §§ 212, 221; 1 Foelix, 
Droit Int. Privé, § 105, p. 244. 

Thus a life insurance policy was applied for in Illinois 
to the agent there of a New York company sealed by 
the company in New York, but conditioned not to be 
binding until countersigned by the Illinois agent, and 
the premium paid tohim. The place of making the 
contract was held to be Illinois and not New York. 
Pomeroy v. Manhattan Life Inswrance Co., 40 lll. 398; 
Heebner v. Eagle Insurance Co., 10 Gray (Mass.) 131; 
Daniels v. Hudson River Insurance Co., 12 Cush. 
(Mass.) 422, 423. The contrary was held in Huthv. New 
York Mutual Insurance Co., 8 Bosw. 551. 


Contract made by several parties in different places. 

Where the same offer to contract is accepted by 
several persons in different places, the contract of 
each is perfected where the last acceptance is com- 
pletely manifested, as provided in article 607. 


Special agreement as to place of consummating contract. 

The parties to a contract may expressly agree that 
their contract shall be deemed to be perfected at any 
place where a specified act or event occurs, although 
by the provisions of the last article it would not have 
that effect. 

Thus, if it is agreed that an insurance contract shall 
commence as soon as an order therefor is accepted by 
the company’s agent, the contract is made at the place 
where the agent accepts, although the principal’s 
stamped policy is executed elsewhere. St. Patrick 
Assurance Co. v. Brebner, 8 Session Cases (1st Series) 51. 

Presumed place of making contract. 

Where the place of making a contract is not 
shown, it is presumed to be within the exclusive 
jurisdiction of the nation in whose tribunal it is 
sought to be enforced. Thatcher v. Morris, 11 N. Y. 
439, 440, 








Implied contracts. 

The place of making an implied contract is that 
where the act is done which gives rise to the impli- 
cation. 

An implied contract to repay a loan arises where the 
loan is made. Suydam v. Barber, 6 Duer, 34. 

So whether any, and what, implied promise arises 
from services rendered. Brackett v. Norton, 4 Conn. 
520. 

Presumption as to place of indorsement of negotiable 
paper. 

An indorsement of a negotiable instrument, which 
does not specify a place where the indorsement wae 
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made, is conclusively presumed in favor of a holder, 
without notice of the place where it was indorsed, to 
have been indorsed where the instrument purports to 
have been made. 

The indorser is the drawer of a new bill, and con- 
tracts where he indorses, not where the drawer or 
maker contracted. Story’s Confl. of Laws, $8 307, 314; 
1 Parsons on Notes and Bills, 651; contra, Pardessus 
Droit Commerciale, 17, tit. 7, ch. 2, art. 1500. 


Estoppel. 

Where a party to a contract induces a person to 
act on the belief that it was made at a particular 
place, it is deemed as between them to have been 
made at that place, if such person would be pre- 
judiced by applying the provisions of this section to 
such contract. 


Thus a bill dated in Pennsylvania and drawn on 
London, was transmitted before negotiation to the 
drawer’s agent in England where it was negotiated, 
without notice that it had its inception in England. 
It was held, that the drawer had expressly agreed that 
it should be negotiated as a bill drawn in Pennsylvania, 
and not as a bill drawn in England. Lenning v. Ralston, 
23 Penn. 137; 1 Parsons on Notes and Bills, 57. To the 
contrary see Stead v. Duh l, 1 Com. Bench, 888 
1 Parsons, swpra, 57, contra. 





——__ -#e 


AMERICAN CONSTITUTIONS.* 


The written constitution, as a fundamental or- 
ganic enactment, is peculiar to this continent. The 
various nations of Europe have, it is true, what are 
called constitutions, to which those in power pay a 
certain respect, and which the people regard as estab- 
lished law. But most of these instruments are merely 
charters granted by royal favor and revokable at royal 
will. The British constitution, which is venerated by 
every true Englishman, is, like most other objects of 
veneration, a myth. The fundamental law of the 
British Empire, if reduced to writing, would consist 
of a single section, namely: “All power is vested in 
parliament.” This is, and always has been, the theory 
of the English government, as declared in the utter- 
ances of the courfs and the action of the legislature. 
The statesmen of that nation have always, while 
maintaining the liberty of the subject, asserted the 
omnipotence of parliament, and there is nothing more 
wonderful or admirable in the history of government 
than the persistence and fearlessness with which that 
body has clung to the power they originally claimed. 





* American constitutions, comgtiatns the constitution 
of each State in the Unio of the United States, 
= the og eh of independence and articles of 
ductio — ps notes, pay bere ow Sh ehsenition Seabedines 
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constitutions, according to ‘thelr subjects, showing, 
co parative it, every constitutional pro- 
=s omdicial in oe | the several States, with refer- 
isions, and an analytical index. 
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They have yielded neither to the sovereign, the 
church nor the people, but have preserved undimin- 
ished to the present day every jot and tittle of their 
ancient authority. 

With us, however, the power of the legislature is 
very much restricted, and there is a growing tendency 
to limit it still more. This country is the birth-place 
of constitutional law, and it here flourishes in its great- 
est vigor. Not only are our law-making bodies re- 
strained in their action, they are also directed affirm- 
atively to do certain things. Every new constitution 
adds to the restrictions and directions of the older 
ones. 

Each State displays its peculiarities in the funda- 
mental law, so much so that a very entertaining book 
could be made up of the curiosities of constitutions. 
These documents are frequently illogical and not 
always grammatical. But very frequently this is not 
the fault of their framers. The main end for which such 
an instrument is drawn up is political, and it is some- 
times necessary to sacrifice grammar and sense to 
reach a political object. The people might overlook 
defects which did not affect the result, but no beauty 
of style or perfection of diction could reconcile any 
one to the support of a fundamental law whose lead- 
ing principles he did not favor. 

Mr. Hough gives in his first volume the constitution 
of the nation and those of the States alphabetically 
arranged, from Alabama to Nevada. We can hardly 
acquiesce in the order chosen. A book of this char- 
acter should be not merely referred to. It should be 
read, and, if properly arranged, read in course. For 
a lawyer, a politician, or a philosopher, we know of 
no more useful, we will say interesting, reading than 
the federal and State constitutions taken in their 
natural order. The natural order is from the oldest to 
the youngest enactment. There is, indeed, much 
repetition, much special law, many unmeaning gener- 
alities, but these are in all reading matter. The gener- 
alities he can pass, the special law is worth consider- 
ation, while the repetitions, for the most part, are the 
enunciation of the rights and privileges peculiar to 
the Anglo-Saxon race. Very many of them contain 
the remembrance of a long and doubtful struggle, of 
an epoch in history. When one reads that “the right 
of trial by jury shall remain inviolate,” his mind goes 
back through centuries to the time when King John 
and his barons met on the banks of Runnymede, when 
he repeats, “(No warrants shall issue, but upon probable 
cause, supported by oath or affirmation, and particu- 
larly describing the place to be searched, and the per- 
son or things to be seized,” he cannot help remember- 
ing John Wilkes and the general warrants. And so 
at every step he will meet the monument of a famous 
event, and feel that the sufferings and the conflicts of 
men and generations long since buried influence the 
daily actions of those now living. 

We have had numerous collections of State consti- 
tutions, the occasion for each being the meeting of 
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some constitutional convention. A very carefully 
compiled work of this character was prepared in 1867 
for the late New York convention. Since then, how- 
ever, the constitution makers have been busily at 
work. In twenty-six States the organic law has 
been essentially altered either by the adoption of a 
new act or extensive amendment of the old. A new 
collection was, therefore, needed, and we are rejoiced 
to know that the need will be met fully and satisfac- 
torily by the work of Mr. Hough. 


2 
+o 


THE SUNDAY TRAVELING BILL. 

Sunday trading has given rise to some nice ques- 
tions of law, especially in England. At last it became 
a matter of necessity that the courts should hold that 
the Lord’s day act only applied where a violation of 
the Sabbath was distinctly contracted for by a person 
dealing in the ordinary course of his trade. Amateur 
purchases and sales, and also bargains made of neces- 
sity, together with professional contracts, were thus 
released from the fanatical arm which was extended to 
punish every act and deed as servile and as an 
infraction of the Sabbath. 

The moral uses of the Sabbath are, indeed, patent 
to all Work is better than idleness. But, prayer, 
contemplation, or charitable converse with our neigh- 
bor is better still than work. The institution of the 
Sabbath, therefore, leads people to commune either 
with their neighbors or with themselves, if not with 
God. The affections and sentiments are thus devel- 
oped, while the mind and body are both refreshed 
and strengthened for another week’s labor. 

But a technical observance of a precept is never a 
moral one. Now the Sabbath was never intended by 
its divine author to apply to works of necessity. 
For these are usually works of charity; and the end 
and aim of the Sabbath is charity. Let us suppose 
that a person is ill of the fever or palsy at Rochester, 
and that a New York physician is famous for curing 
such diseases. Would it be any breach of the 
Sabbath to run a special lightning express for 
so skillful a physician? But the poor can only travel 
by ordinary trains. Diseases are of every day occur- 
rence, and, until the best physicians and surgeons are 
found in obscure villages and at everybody's door, 
Sunday traveling is a necessity and not a choice, 
The most efficient in professional life always betake 
themselves to the metropolis of the State or nation. 
Their fame follows them. They do not lose any 
local practice they previously had. They are still, in 
these days of steam and telegraph, within hail of their 
former clients, while their circle of practice is enlarged 
by their residing in the metropolis. Sunday traveling 
is, therefore, a necessity at the present day, and, 
therefore, we hope to see the principle of Mr. 
Babcock’s bill cordially adopted by the legislature. 

Newspaper reading is not an equal necessity nor 
is it, indeed, any indispensable source of refreshment- 








It stands, therefore, upon somewhat different grounds 
from Sunday traveling, which is often necessary to 
preserve health as well as to bring the doctor nigh. 
It is clear too that all the markets ought to be suffered 
to be open in the mornings of Sunday, down to 10 
A.M. This is allowed in London. Working people 
are often not paid until late on Saturday evenings, 
besides, the night is a bad time to send females out 
to make purchases. It is time then that the true 
uses of the Sabbath should be known, and that its 
charitable aim should not be defeated by a technical 
and superstitious observance of the letter of the 
precept. 
FIELD’S INTERNATIONAL CODE. 
ARTICLE II. 


To the professional reader, the most interesting part 
of this volume is the second division, entitled Private 
International law. For reasons that will appear as 
we consider the subject, it is a matter of great 
difficulty to propound a system of rules to govern the. 
complex relations that form the province of this part 
of international law, which will be acceptable 
alike to American, English and continental jurists; 
but never before the present time has the way been 
opened for the consideration of such a system; and 
Mr. Field has, certainly, promptly and well improved 
the opportunity for promoting its favorable considera- 
tion; and has presented a scheme based on principles, 
which, if likely to be considered abroad as rather 
“ advanced,” are undeniably the principles which are, 
and long have been, steadily advancing, and which, in 
their main features, are likely to continue to gain 
predominance, by virtue of the very constitution and 
tendencies of modern society. 

The object of the provisions of the second division 
of the code may be said to be—to promote the 
harmony of law between the different jurisdictions — 
first, by adopting in all jurisdictions a uniform rule in 
regard to a very few subjects where absolute uni- 
formity seems both feasible and very desirable; and 
second, by establishing such principles in regard to 
that very large class of subjects which are left wholly 
for local regulation, that conflict between such local 
regulations may be made as rare as possible. The cau- 
tion with which the author of the code has proposed 
any uniform rules seems very judicious. It is proposed 
that all nations uniting in the code shall recognize the 
right of personal liberty, and the code contains a 
provision, in the language of the amendment to the 
constitution of the United States, by which slavery and 
involuntary servitude, except in punishment for crime, 
is everywhere prohibited. It is also proposed, that 
marriage among all the nations uniting in the code shall 
exclude polygamous unions and designate only the 
union voluntary and for life of one man with one 
woman. In respect to property, the general principle 
must, of course, be recognized that personal property is 
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governed by the law applicable to the person of the 
owner ; while real property is governed by the law 
of the place where it is situated; and, in order to 
render this distinction applicable with uniformity and 
certainty, a uniform definition of movable and im- 
movable property respectively is proposed, the same 
in substance as that proposed in the New York civil 
code. Upon the same principle, uniform definitions 
of transfers, succession, wills and obligations are 
proposed. This is the extent to which any modifica- 
tion of the substantial rules of law existing now in 
any jurisdiction is proposed. The numerous other 
provisions of this part of the code are devoted to 
prescribing the mode in which the local law of each 
country shall be applied, and the limits of its opera- 
tion, necessary to avoid conflict with the local law of 
other countries. From the days of the Roman 
Empire— when to be a citizen of Rome was to be 
imbued with powers and capacities which the empire 
pledged itself to vindicate and enforce all the world 
over—to the days of the American Republic— in 
which man is held free to come and go and to fix his 
abode where he will, and enter or withdraw from 
nationalities as business or convenience may direct, 
two principles have been contending for supremacy in 
this field of jurisprudence. The difficulties attending 
the conflict of laws have been chiefly those arising 
from the opposition of these two principles, which we 
may call the Roman doctrine, and the American 
doctrine. The former, it may be said in a general 
sense, seeks to solve the conflict of laws by asserting 
the paramount authority of the law of the nation 
whose members are involved in the transaction. 
The latter prefers to solve it by referring to the law of 
the place where the transaction is had. The Roman 
principle, which has held great sway in Continental 
Europe, has regarded the civil capacity of the person 
as necessarily derived from the land of his birth; and 
wherever he might go and however long he might 
sojourn in other quarters of the globe, his political or 
national character, his power or capacity to enter into 
social relations and business transactions were still 
those impressed upon him by the laws of the place 
of his origin. By the other principle, which has for 
centuries been steadily gaining ground, and which 
has now received in this country a great enlargement 
in consequence of the peculiar constitution of the 
American nation, the capacities of the individual 
depend upon the law of the community in which, for 
the time being, he may happen to be and of which 
he therefore is a member, so far as the obligation of 
conforming to its laws is concerned. The dignity of 
a paternal government is involved in the one princi- 
ple; the liberty and convenience of the individual is 
promoted by the other. 

In reference to the continental principle it should be 
observed, that, as it has its foundation essentially in the 
right of the government to keep its subjects under the 
control of its own laws wherever they may go, it is 





necessarily somewhat inconsistent with that authority 
which every nation must be at liberty to exercise 
over foreigners within its own jurisdiction. And ne 
nation which has asserted this principle to any de- 
cided extent has been consistent in conceding it 
reciprocally to other nations. Thus the courts of 
England, long after they freely exercised jurisdiction 
to divorce foreigners resident upon British soil, refused 
to recognize the validity of divorces granted to British 
subjects resident in a foreign nation, by the courts of 
such nation. And the French law, which declares 
that the status of a Frenchman is governed by the 
civil code of France, wherever he may be resident, 
seems to make no corresponding concession to mem- 
bers of other nations who may be residents in France. 
In fact, this inconsistency is so universal in the civil 
law, that what we have termed the Roman principle 
can nowhere be found fully conceded, although vigor- 
ously asserted. It is everywhere coupled with the 
assertion of a considerable degree of dominion over 
foreigners within the nation. 

By the author of the code before us, after proposing 
the rule that privileges of rank or social condition 
shall be local, and confined to the places within the 
jurisdiction of the nation by the laws of which they 
exist, the doctrine is laid down that the civil capacities 
and incapacities of an individual in reference to a 
transaction with living persons (with some excep- 
tions to be immediately noticed) ought to be governed 
by the law of the place where the transaction is had, 
whatever may be the national character or domicile 
or place of birth of the individual. The continental 
rule we have already referred to. That rule applies, 
as far as practicable, the law of the person’s nation- 
ality. Woolsey and some other authorities state, that 
the capacities are determined by the law of the per- 
son’s domicile. Story, upon a review of the author- 
ities, concludes, that there is no general rule on the 
subject admitted by all nations, and that the conces- 
sion made by the advocates of the universal operation 
of the law of domicile show that no general rule can 
be adopted which may not work inconvenience to the 
interests of some countries, institutions or capacities. 
And he concludes, that no nation is obliged to recognize 
the foreign law of capacity ; that the place determines 
the validity of the act, subject to the right of each na- 
tion to refuse to enforce or recognize acts contrary to 
their laws or policy. 

The merit of simplicity or convenience is very 
apparent in favor of the principle suggested by Mr. 
Field, and already recognized by many authorities, 
particularly the American, by which effect is given 
to the local law in reference to the capacity of 
persons, as well as other matters, involved in all 
transactions had within its territorial limits, except 
those acts which affect the soil of a foreign nation. 
One or two other minor exceptions show that the 
consequences of the application of this rule have been 
carefully considered. The first is, that no transaction 
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had by a foreigner with living persons is voidable on 
the ground of his infancy (except so far as it may 
affect immovables), if either the law of his domicile 
or the law of the place where the transaction is had 
sustains his capacity. Another is, that public funds or 
stocks, etc., and shipping, are to be governed in 
respect to the modes of transfer, etc., by the law of 
their nationality, not by that of the place where the 
transfer may be made. 

In respect to marriage it is provided that a marriage 
valid according to the law of the place where it is 
contracted is valid everywhere, and that this rule 
shall include the age requisite for marriage, the neces- 
sity for assent of parents or others, the conditions for 
obtaining it, and all other questions of capacity, ex- 
cept those dependent on the validity of a previous 
divorce. The long mooted question, whether mar- 
riages contracted in a nation where the parties are 
not domiciled, they going there for the purpose of 
evading the law of their domicile, are valid, it is 
proposed to solve by declaring them valid if consum- 
mated; but leaving the offense of an evasion of the 
law to be punished by the nation concerned. This 
seems a reasonable conclusion; for why should inno- 
cent children be outlawed by the determination of 
so recondite a question as the intent of their parents 
in taking a journey. 

An important principle which enters largely into 
these provisions is that it is unreasonable to require 
persons to conform to the law of a distant place in 
respect to which they have no means of information ; 
and that, therefore, in transactions upon personal 
subjects it should be sufficient anywhere within the 
jurisdiction of such nations as may unite in this code, 
if the parties ascertain and conform to the law of the 
place in which their transaction is had. 

In the well-known case of Moultrie v. Hunt, 23 N. 
Y. 394, it was held that the validity of a will of mov- 
ables, in respect of form, is determined solely by the 
law of the place which was the testator’s domicile at 
the time of his death. This rule, sustained by learned 
authorities, is one that operates very harshly in many 
cases. Indeed in that case the testator had made a 
will while resident at the South, in making which he 
complied with the forms there prescribed by law ; but 
by the act of changing his residence and dying while 
domiciled in New York, it was held that his will 
became void, since it lacked some of the formalities 
prescribed by the law of New York. A more con- 
venient rule has been adopted by statute in many of 
the States, to the effect that a will, whether of real or 
personal estate, shall be treated as valid in form if 
executed with the formalities required by the law 
of the place at which it is made, and a similar act was 
not long since passed in Great Britain. This rule has 
been approved by professional and judicial experience 
as a safe and convenient one, and it will doubtless, 
sooner or later, win its way to general adoption. By 
the present New York law a member of any remote 
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State or nationality passing through this State and 


dying here could not make a valid will, unless he 
should be so fortunate as to find a legal adviser here 
acquainted with the law of the place of his domicile, 
however remote or obscure it might be; and even if 
he could obtain advice, whatever uncertainty of fact 
might enter into the question of what was his real 
domicile would go to undermine the validity of his 
will. 

The chapter on contracts contains provisions to the 
effect that a contract made within the jurisdiction of 
one nation and agreed expressly or tacitly to be 
wholly performed within the same jurisdiction, is to 
be governed by the law of that nation; but if agreed 
expressly or tacitly to be performed either wholly or 
in part within the jurisdiction of another, is to be 
governed, as to its validity, by the law of the place 
where it is made, and, as to its interpretation, by the 
law actually or presumptively intended by the parties 
for that purpose. A practice has already been adopted 
by many conveyancers of designating, in the instru- 
ment embodying a contract which involves such 
questions, the law which the parties desire to be 
applied as a part thereof, and as governing its inter- 
pretation. This practice is recognized and sanctioned 
by the code. And by subsequent sections tests for 
determining what shall be regarded as the place of 
making a contract are provided. 

Provisions as to the administration of justice in- 
clude the extent of judicial power in each nation, as 
affecting foreigners and other nations and their prop- 
erty, in both civil and criminal cases; rules as to 
what law applies to the remedy and the measure of 
damages; uniform methods of documentary proof; 
uniform methods of authenticating documentary evi- 
dence taken in one nation to be used in another; and 
provisions for giving in uniform degree full faith and 
credit, in each nation, to the public acts, records and 
judicial proceedings of the tribunals of every other. 

Special provisions as to divorce, bankruptcy and 
insolvency, the estates of decedents and admiralty con- 
clude this part of the code. 

The rules proposed are given with great concise- 
ness, embody in a very brief space the existing 
rules of international law, public and private, of 
course, however, as reviewed from the American 
stand-point, and, in many instances, modified by 
suggestions of change advocated by the author. 

———_~+>—__——_ 


REVISION OF THE STATUTES.* 
Notwithstanding the traditional conservatism of 
the bar, and its opposition to changes in the estab- 
lished law, the hand of the reviser has, during the 
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past fifty years, transformed the statute book of every 
State and nation. Compilations, digests, revisions 
and codes have multiplied upon us until the founda- 
tions of our juri seem hidden and beyond 
reach. Yet the work of the law reformer is not 
finished. Indeed it appears to be hardly begun. In 
eur own country, and in others, numerous bodies of 
men are engaged in compiling, systematizing and re- 
shaping the municipal law. It is more than probable 
that, by the beginning of the next century, code or 
statute law will be universal. 

The action of the legislature of New York in the 
matter of statute revision has been somewhat curious. 
In 1801 and 1813 revisions were adopted, and in 1830, 
what are now known as the Revised Statutes of the 
State of New York, went into effect. Since that time 
no compilation has received the legislative sanction. 
Amendments and alterations have been made to the 
old enactment, and many of its provisions have be- 
come obsolete by reason of conflict with the organic 
law, with federal legislation or with public sentiment. 
Still it remains in force. Like an ancient building 
used for modern purposes, it is unhandy, cramped, 
unsightly, and constantly needing repair. 

A look into the Revised Statutes, as they appear on 
the books of the secretary of state to-day, will indi- 
cate to what extent they are behind the age. 

The edition prepared by Judge Edmonds presents 
these statutes precisely as the legislature has left 
them. In the first two volumes of that edition are 
the Revised Statutes, pure and simple. They cover 
about fifteen hundred printed pages. Yet, in all this 
mass of legislation, containing as much matter as the 
code of Justinian, there is not a single word about 
the telegraph or the railway, and only a few sections 
in reference to steam navigation. In fact, all the 
methods of living, traveling and communicating, 
which mark this age, have originated or been devel- 
oped since the last general draft of our statutes was 
sanctioned by legislative authority. 

The story of the codes is well known. Here the 
conservatism of lawyers has been too much for the 
progressive spirit of the age. We have, in posse, 
a complete codification of our law. Whether our 
Solons will ever bring it into being is the question. 

During the past year three commissioners (we 
should say two, as Mr. Waterbury has not co-operated 
with his associates) have been engaged in preparing 
for submission a new revision. A portion of their 
work is now submitted to public inspection. The 
sheets already printed, form what is designated as 
chapters 1 to 4, of part III of the Revised Statutes. 
These chapters relate to courts, officers of justice and 
civil proceedings, and cover about the same ground as 
part I and titles 1 and 2 of part II of the code of 
civil procedure, as finally reported. 

We regret that the commission has chosen this part 
of their labors for exhibition, because of all our statute 
law, the code of procedure least needs emendation. 





To be sure this code is far from perfect, but it isa 


comparatively new act, and is the most complete, com- 
prehensive and systematic act we have. While in a 
general setting in order of the law, it must, like all 
the rest, be taken in hand, it should be left until the 
last. Very many will oppose a change which involves 
the remodeling of a statute which has cost so much 
time and labor to bring it to its present shape, while 
the revision of the remaining statutes, though much 
more essential, appears to be postponed. 

The draft, however, evinces thoroughness and care, 
and is, in many respects, an improvement upon the 
law now in force. Most of the sections are adopted 
from the code and other existing laws, with such 
alterations as the compilers have deemed requisite for 
removing ambiguity, and rendering the style of the 
several sections uniform. 

We trust that Messrs. Throop and Stebbins will, 
at an early day, be able to submit the result of their 
labors in other departments of the revision they have 
undertaken. We are confident, from what they have 
already produced, that the work will be creditably 
and faithfully done, and worthy of most careful con- 
sideration by the law-making body. 

——_ +> ——- 


BONDS ISSUED ULTRA VIRES. 

Corporations generally disregard any limits set by 
statute to their borrowing powers. A railway com- 
pany, for instance, when it has issued its debentures, 
will then try a hand at Lloyd’s or other bonds, or 
preferential shares, and so acquire the necessary sinews 
of war. Our profession, indeed, has no special reason 
for repining at this propensity of a public corporation. 
Having no soul to expiate its offenses, the corporate 
body proceeds to act the part of the prodigal, believ- 
ing that it has in the bosom of the law a paternal home 
wherein to rest its weary head when it shall be pur- 
sued by a host of famished and desperate creditors. 
Even the most economical and cautious stockholder 
submits to the progressive indebtment of the com- 
pany when a rival line has to be contended against. 
The result is, that companies, like Proteus, or the 
brothers Davenport, laugh to scorn all attempts to 
fetter, them with the term “limited.” Public corpo- 
rations, likewise, are as prone to run into debt as their 
private brethren. Wherever we turn our eyes in the 
world of finance, we find that all our directors, mer- 
cantile and political, have overdrawn their accounts, 
and are not prepared to meet their day of reckoning. 
South Carolina has furnished one of the latest and 
heaviest delinquencies of this sort. 

All holders of bonds, who take with notice of the 
fraud, are of course remediless. Volenti non fit injuria. 
But very few, even of original subscribers, are aware 
that any of the bonds which they hold were issued 
fraudulently or ultra vires. The question then is, are 
innocent purchasers of bonds, or other securities for 
value, injuriously affected by the fraud of the issuers? 
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on first impression. It is not like the case of the 
holder of a forged bill. Such a security is worthless. 
But, in the case of securities issued under statutory 
authority, and by the persons authorized to issue 
them, the degree in which the documents are tainted 
with fraud is often a very nice and difficult question. 
Let us suppose that the statute, while limiting the 
powers of functionaries to issue bonds, nevertheless 
gave the public no means of knowing when the stat- 
utory amount was reached. In such a case there is 
no doubt that the bona fide holders of the securities 
issued in excess would be entitled against the issuing 
State or corporation. 

The bonds will be presumed to be valid and legal 
until the contrary is shown. Omnia presumintur, etc. 
Unless the bonds are carefully distinguishable one 
from the other, as to date and numbers, and afford 
on their face reasonable grounds of putting a pur- 
chaser on his guard, they must be held valid. If, on 
the contrary, a reasonable degree of diligence would 
have shown the subscriber or purchaser that he was 
facilitating the commission of a great public fraud, he 
would be remediless. 

With respect’ to securities that are issued not in 
excess of statutory powers, but without any power 
whatever, and are wholly unprotected by statute, the 
case is different from those instances where the power 
to issue exists, but is exceeded. Let us suppose, for 
instance, that a corporation has exhausted its powers 
to issue bonds or debentures, and that, although it is 
not a trading body, it gives bills of exchange for 
advances of money on loan? Such securities do not 
bind the members of the corporation, although in most 
cases they will bind the individual directors or other 
officials who issue them. 

As to Lloyd’s bonds or certificates of indebtedness, 
if they are given as evidences of debt fairly con- 
tracted, and not as an indirect mode of evading a 
statutory limit to borrowing, they are doubtless valid. 
Illegal corporate securities may then be classified as 
follows: First. All securities issued in excess of 
powers authorizing the issue of such. securities to a 
certain amount; these, if undistinguishable from the 
authorized securities, whether as issued simultaneously 
or not, are valid in the hands of a bona fide holder. 
Secondly. As to securities issued without any statutory 
power, and not warranted by the constitution of the 
issuing body; these bind the issuing officials in most 
eases, but not the corporation. Thirdly. Evidences 
of indebtment are always valid if they are, what they 
purport to be, certificates of fair corporate debts. 





The lord chief justice of England has undertaken 
to sum up, in a series of critical articles, the whole of 
the circumstantial evidence respecting the authorship 
of the “Letters of Junius,” including that of hand- 
writing, as lately brought forward by the Hon. E. 
Twisleton and Mr. Chabot. The first article of the 
series was published in the Academy, January 15. 





Among the provisions of the proposed New York 
city charter is one allowing what is known as cumu- 
lative voting. A question has been raised concerning 
the constitutionality of this method. The local com- 
mittee under whose supervision the charter was drawn 
up, and who are urging its passage, have procured 
from Professor Dwight an opinion, in which he main- 
tains that the provision in question is not in conflict 
with the organic act. He holds that the only point 
where there might be a conflict is in article 10, sec- 
tion 2, which reads: 

** All city, town and village officers whose election or 
appointment is not provided for by this constitution, 
shall be elected by the electors of such cities, towns and 
villages, or of some division thereof, or appointed by 
such authorities thereof as the legislature shall desig- 
nate for that purpose.”’ 

After an extended and exhaustive discussion of the 
subject, Prof. Dwight comes to the conclusion that 
the object of this article is to require the legislature to 
confer the power of the election or appointment of 
officers upon some authority having a local origin. 
With this restriction the legislature may resort either 
to the method of election or of appointment. In the 
case of an election, it is only required by the consti- 
tution that it should be by the vote of the electors of 
the city, or of some division thereof. There is no 
restriction upon the modes of voting, or upon the 
canvassing of the votes. 


The beauties of pleading under the old system are 
finely illustrated in the proceedings thus far under the 
so-called Alabama treaty. The United States have 
prepared, for use before the joint high commission, 
what is analagous to a declaration in common-law 
practice. For fear that they will be thrown out of 
court, or something else, they complain of every 
imaginable matter, whether they hope any thing from 
it or not. In a multitude of counts there is safety; 
seems to be the motto of the American pleaders. Of 
course the defense pleads the general issue, and this 
is as far as the parties can get before the trial comes 
on. All persons familiar with the ways of the com- 
mon-law lawyers measure the “cases” published at 
their true value. The great misfortune is that the 
public on boti: sides of the water, not being familiar 
with legal fictions outside of the courts, are misled, 
and this misfortune is aggravated by partisans who 
are anxious to embarrass government action, both in 
the United States and England. 


To be sure the code is to be amended at this session 
of the legislature. If the amendments were as a rule 
needed, we should welcome them. Were they always 
agitated in good faith, they might be tolerated, but 
too frequently the law of practice is changed to 
accommodate some private end. A departure from: 
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the old ways is prima facie unsafe, and only when the 
need of change is clearly apparent should a proposi- 
tion for that purpose be entertained. 


The Scottish Law Magazine, as an illustration of the 
difference between the legal profession in Scotland 
and the United States, inserts at length the advertise- 
ment of a divorce agency which found place on our 
outside sheet some months ago. We would say that 
the illustration is not just to the profession on this 
side. Lawyers who advertise in the way indicated 
do exist, but they are not countenanced by the bar, 
and the courts, whenever they can reach them, handle 
them severely. The advertisement in question was 
inserted by mistake, in the absence of the editor, and 
was taken out as soon as his attention was called 
to it. 


To one reading Mr. David Dudley Field’s “ Outlines 
ef an International Code,” a “Parliament of man” 
would seem to be a probability of the not far off 
future, so many and so important are the matters 
about which the nations should have an understand- 
ing. Almost every subject of legitimate legislation 
is embraced, and the increase in rapidity and extent 
of intercommunication is daily adding new ones. 
Even those things that have heretofore been the pecu- 
liar creatures of local regulation, such as money, 
weights and measures, postage, are rapidly passing 
into the domain of international law. When the 
railway, the telegraph and the steamship become 
universal, all the dwellers on the earth will be neigh- 
bors, and will insist that the prejudices of section, race 
and religion shall no longer stand in the way, but 
yield to the necessities of civilized life. 


In Moreflet v. Cole, recently decided by the English 
court of exchequer, the construction of a covenant, 
not to carry on a trade within a certain distance of a 
designated location, came in question as to the 
method of measuring such distance. The court held 
that it must be measured, not upon the ordinary 
route of travel, but in a straight line, “or as the crow 
flies.” 


In Shepherd y. Midland Railway Co., in the same 
court, the defendant had permitted ice to gather upon 
the platform of one of its stations. The plaintiff, 
while waiting to take a train, in walking about the 
platform, slipped and fell, and for injuries resulting 
therefrom brought suit. It was held that there was 
evidence for the jury of the defendant’s negligence 
in allowing the ice to form, 


++ 





The judges of the criminal and circuit courts of 
Tennessee propose to hold a convention before the 
meeting of the next session of the legislature, for the 
purpose of securing reformation in the laws in regard 
to trials by juries, the present laws being totally 
inefficient. 





OBITER DICTA. 

Good title v. No title, is the “‘ title’ of a case cited in 
vol. 34, New Jersey Rep. 

A witness in a late divorce suit kept saying that the 
wife had a very retaliating disposition, that she “re- 
taliated for every little thing.”” ‘“‘ Did you ever see her 
husband kiss her,’ asked the wife’s counsel. ‘“‘ Yes 
sir, often!’’ ‘“‘ Well, what did she do on such occasion ?’’ 
“She always retaliated, sir.” 

A man in Caanan, Conn., recently hung himself, and 
a jury of his neighbors was impaneled in accordance 
with the requirements of the case. After mature 
deliberation upon the evidence adduced, one of the 
number was asked what conclusion he had reached, 
when he frankly responded: “Oh, there haint the least 
mossel of- doubt in my mind of the critter’s guilt.” 

As to lawyers being at home in the house of com- 
mons, Edmund Burke said, he believed they were not: 
They were “birds of a different feather, and only 
perched in that house on their flight to another,—only 
resting their tender pinions for a while; yet, even 
fluttering to be gone to the region of coronets, like the 
Hibernian in the ship, they cared not how soon she 
foundered, because they were only passengers, their 
best bower anchor was always cast in the house of 
lords.” 

In aletter from Judge Hopbenian to Judge Story, 
Aug. 1, 1833, he writes: ‘‘Two pious old ladies were 
discussing the merits of several clergymen, by whose 
preaching and praying they had been edified. They 
agreed upon the superiority of Mr. A. for a fast day; 
of Mr. B. for a funeral sermon; of Mr. C. for a charity 
discourse; ‘‘ But,” said one of them, “give me Mr. D. 
for a drought.”’ ‘Now, I say, give me Judge Story for 
a constitutional, corporative question.” 


The following, which is good enough to be true, is 
going the rounds of the press, about General Sherman’s 
getting outflanked in the trial of a justice's case: 

In 1857 he was living on a farm in Calhoun county, 
and had taken the case more for the purpose of aiding 
a neighbor in what he had been made to believe was a 
good case, and to relieve him from injustice, than for 
any fee. Sherman was bristling with law books, and 
the justice told him to “go ahead.” A long, lank, 
lean-looking genius, who stopped a string of oxen and 
a log wagon in the street, and stuck his whip, with a 
twelve foot lash, behind the door, appeared for the 
defense. The testimony was heard, and General Sher- 
man delivered his argument and presented the law in 
the 2ase in an able manner, as a good lawyer would. 
He read from the common law of England, and cited 
cases in the reports of several of the American States. 
The bull-whacker followed him, and ridiculed his pre- 
cedents, and scouted at the books. He said it was an 
insult to the court to read from ‘“‘ The COMMON law of 
England,” and declared that, “if we are compelled to 
take any of that aristocratic British law,” he wanted 
“the very best her majesty had, and none of her com- 
mon law.” That was enough; the justice’s face was set 
and the General lost his case. It was the last he ever 
tried in Kansas. He left, and Kansas lost a medium 
sort of farmer — about equal to Horace Greeley — and 
the nation gained a good and a great general. — 
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GENERAL TERM ABSTRACT. 
THIRD DEPARTMENT, SEPTEMBER TERM. 
ATTACHMENT. 


This is an appeal from judgment of the county court 
affirming judgment of justice. The action was brought 
to recover of defendant, who was a constable, the 
amount of an account for which an attachment was 
issued and delivered to defendant to be served. Held, | 
that the affidavits upon which the attachment was 
issued were defective. 1. In not stating under section 
26, 2 Revised Statutes, 230, the county where the defend- 
ant in the attachment resided. 2. In not stating whether 
defendant was a resident of this State or not under 
section 34 of the non-imprisonment act (3 R. 8S. 5th 
Edm. 462, 463, § 216). Judgment of county court and 
justice reversed, with costs. Garrison etal. v. Marshall. 
Opinion by Miller, P. J. 

CONVERSION. 

Action by husband for goods taken by absconding wife: 
measure of damage.—In an action for the wrongful 
taking and conveying away certain goods, furniture, 
etc. The answer was a general denial, and as amended 
on the trial, set up that since the commencement of 
the action plaintiff had received, accepted and retained 
possession of the goods, in the same condition as when 
taken. It appeared on the trial that plaintiff’s wife, 
through the influence of defendant and by his procure- 
ment, left plaintiff, and took a quantity of personal 
property of plaintiff's with her; that defendant aided 
her in taking said goods, knowing she intended to 
abandon her husband. Held, that, as the plaintiff 
received the checks for the goods and took charge of the 
property by his agent, he assumed the responsibility of 
asserting his right and cannot claim to recover for the 
full value of the property he has thus reduced to posses- 
sion. Defendant may be liable in a proper action for 
inducing the wife to leave her husband, but he is not 
liable for carrying off wearing apparel which the wife 
may wear when she leaves. The value of the goods, 
exclusive of the wearing apparel, was the true measure 
of damages if they had not been retaken by plaintiff. 
New trial with costs to abide the event. Dailey v. 
Crowley. Opinion by Miller, P. J. 


EVIDENCE, 


An action brought in justice’s court to.recover upon 
an agreement made by plaintiff with defendant for 
working his farm on shares. Plaintiff alleging in his . 
complaint that defendant used more than his 
share of milk, butter, etc. Held, that the amount of 
the verdict could only have been determined by the 
wildest conjecture, and is not based upon any calcula- 
tion warranted by the testimony. In all cases the 
plaintiff must establish his claim by testimony prima 
facie, so that it can be seen that the proof sustains 
the verdict. Judgments of the justices and county 
courts reversed with costs. Bauder v. Lasher. Opin- 
ion by Miller, P. J. 

HIGHWAY. 

Obstruction, action for.— This is an appeal from a 
judgment entered upon the report of a referee in favor 
of the plaintiff. The action was brought for obstruct- 
ing a highway. Defendant in his answer claimed to 
own the land in question, and denied that a public 
highway was duly laid out, or ever duly opened or 
worked. The court held, that the evidence was not 





sufficient to entitle plaintiff to maintain his case on 





the ground of the use or dedication of the road asa 
highway. His right to recover must, therefore, 
depend upon the question, whether the highway was 
laid out in accordance with the provisions of the 
statute. Also, held, that, as to the objection, that the 
notice of the meeting of the freeholders was not 
given as required by law, the evidence shows that 
notices were posted in three places, and as all pre- 
sumptions are in favor of the judgment and as the 
question was not specially made on the trial, the point 
is not well taken. For any thing that appears the 
evidence as to the posting may have been sufficient 
before the referee. The rule is well settled that where 
certain facts are assumed as existing on the trial of a 
case they will be considered as admitted, and, on 
appeal, as beyond the reach of any question not raised 
on the trial. It was defendant’s duty on plaintiff's 
failure to make out all the required proofs, to point 
out the defect, so that it might be supplied. Also, held, 
that the objection that no notice to remove fences was 
given as required by the statute, not having been 
raised on the trial, cannot be urged upon the appeal. 
Also, held, as to the objection that defendant’s 
damages have not been ascertained by agreement, and 
have not been assessed in the manner prescribed by 
law, if this objection was valid, defendant’s remedy 
was by appeal or a certiorari. There was no error on the 
trial, and the judgment of the referee must be affirmed 
with costs. Cooper Couer, etc., v. Bean. Opinion bv 
Miller, P. J. 


INSOLVENT’S DISCHARGE. 


This action was brought to recover the amount ofa 
promissory note and interest. The defense was founded 
upon a discharge of the defendant from his debts, pur- 
suant to the provisions of title 1, part 2, chapter 5, 
article 3, of the Revised Statutes. The county judge 
decided that the discharge was invalid as to the plain- 
tiff, because defendant knew that plaintiff owned and 
held the note in suit, and that no notice of the order of 
the judge requiring the creditors to show cause, or of 
the proceedings, was served upon plaintiff. Held, that 
had the judge found that this omission was fraudulent, 
or made with fraudulent intent, it would have been a 
false objection to the validity of the discharge. He 
negatives this idea, and appears to found his decision 
on the ground that plaintiff had never had his day in 
court, and, not having been notified, nor heard the 
officer granting the discharge, did not acquire jurisdic- 
tion. There being no evidence of fraud in the omis- 
sion of this claim, the papers contained all that was 
necessary to give the officer jurisdiction. The proceed- 
ings may be reviewed on certiorari; but, while they 
remain matter of record and conclusive evidence, the 
facts stated in the discharge cannot be controverted. 
If the party can review on certiorari, then it is not 
true, in point of fact, that he has not had his day in 
court. A new trial granted, with costs to abide the 
evefit. Pierce v. Smith. Opinion by Miller, P. J. 


PARENT AND CHILD. 


Mother may sue for services of minor child.—In an 
action brought by the mother to recover for the ver- 
vices of a minor child, held, that the mother, in case 
of the father’s death, has the same right to the services 
of a minor child that the father would have, if living; 
and a recovery by her would bar any action by the 
minor for the same cause of action. Simpson v. Buck. 
Opinion by Miller, P. J. 
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PRACTICE. 

Justices’ court: amendment of pleadings: adjowrn- 
mont. — This action was brought before a justice of the 
peace for goods sold. Upon the day to which the cause 
was adjourned, defendant moved to amend his answer 
by setting up payment in addition to a general denial 
previously pleaded. Plaintiff objected, upon the ground 
of surprise and that an adjournment would be neces- 


sary, and read an affidavit that, in consequence of the 4 


amendment, he could not safely proceed to the trial 
of the case; that material witnesses were absent, by 
whom he expected to prove there was no payment, as 
alleged. The justice refused to grant the motion for 
adjournment. Held, that plaintiff was entitled to an 
adjournment, if it was made to appear to the satisfac- 
tion of the court, by oath, that an adjournment was 
necessary in consequence of such amendment. From 
the return it appears that, upon joining issue, defend- 
ant requested the justice to take down her answer de- 
nying the complaint and claiming that the account 
had been paid. The justice told her she could show 
payment under a general denial, believing this to be 
the law. Defendant at the same time told one of the 
plaintiffs that the account had been paid, and she 
could prove it. The justice, in deciding whether he 
was satisfied, had a right to consider these circum- 
stances. There was no error in refusing the adjourn- 
ment. Sherar et al. v. Willis. Opinion by Miller, P. J. 
SALE. 

Fraud: warranty: measure of damages. — This is an 
appeal from a judgment in favor of the plaintiff. This 
action was brought to recover the balance due upon 
some notes given for the purchase price of a boiler and 
engine. Defendants set forth, in their answer, that 
plaintiff and one Fox purchased the engine, etc., with 
knowledge that they had been condemned and were 
unfit for use, and paid but a small sum for them; that 
they concealed the same from defendants, and that 
their actions, representations and statements were 
fraudulent, and made to deceive and defraud. They 
also allege that plaintiff gave them a warranty of the 
soundness, condition, quality and capacity of the boiler 
and connections. The answer also claims to recoup 
the damages. Held, that there is no direct testimony 
in the case that plaintiff or Fox had knowledge of the 
facts alleged in the answer, or that they are chargeable 
for any fraudulent representations whatever in regard 
to the engine or boiler. Also, held, that the question 
whether there was a warranty, and a violation of it by 
plaintiff and Fox so as to render plaintiff liable for 
damages, was entirely for the jury. As their verdict 
was for less than plaintiff claimed, it must be assumed 
that some amount was allowed for damages. The judge 
committed no error in taking the question of fraud 
from the jury, and it is plain that there was no suf- 
ficient evidence of fraud for their consideration. Also, 
held, that the court did not err in rejecting the proof 
offered by defendants’ counsel to show how much less 
the use of tlre mill was worth per day, in consequence 
of the imperfections of the engine, than it would have 
been had it proved to be as recommended. The war- 
ranty alleged in defendants’ answer was not so special 
in its character and scope as to authorize such testi- 
mony. Defendants were only entitled to recoup such 
damages as naturally followed as consequences of the 
alleged breach, which would be the difference between 
the value of the engine and boiler if they had corres- 
ponded with the warranty and their actual value. 
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There was no error on the trial, and the judgment and 
order appealed from must be affirmed, with costs. 
Edwards v. Colison et al. Opinion by Miller, P. J. 


SALE AND DELIVERY. 

Action for non-acceptance of purchased goods.— This 
action was brought to recover damages for a refusal to 
accept and pay for a quantity of hops. Plaintiff pur- 
chased defendant’s crop of hops, to be paid for on 
delivery. He examined them, and they were to be 
pressed and baled, and delivered by plaintiff when 
notified to do so. Plaintiff commenced pressing the 
hops on the day of sale. In doing so, he found a por- 
tion of the hops had been heated. The plaintiff, who 
had not had much experience in baling hops, mixed 
the heated hops with the good ones, and, on the deliv- 
ery, defendant refused to receive them, for that reason. 
Held, that the judge upon the trial was clearly wrong 
in refusing the motion made for a nonsuit, on the 
ground that a large portion of the hops were rendered 
worthless by the manner in which they were baled by 
the plaintiff, and that his own act had rendered them 
worthless. A new trial must be granted, with costs to 
abide the event. Kieler v. Vandervere. Opinion by 
Miller, P. J. 

WITNESS. 

Defendant in an indictment not disqualified by previ- 
ous conviction of felony.—The prisoner was indicted 
for an assault with intent to commit rape, and, on the 
trial, he offered himself as a witness in his own behalf. 
The court refused to allow him to be sworn, because, 
as was admitted, he had served out a term in the State 
prison, having been sent there on a conviction fora 
felony. Held, that, by chapter 678 of Laws of 1869, in 
all cases of trials by indictments, etc., against persons 
charged with any criminal offense, the person so 
charged, no matter how infamous, or to what extent 
branded by a judgment of conviction, should be per- 
mitted to testify in his own behalf. The court below 
erred in the rejection of the evidence offered, and the 
judgment and conviction must be reversed. Delamater, 
plaintiff in error, v. The People, defendants in error. 
Opinion by Miller, P. J. 


FOURTH DEPARTMENT. 


ASSIGNMENTS. 

General, by infants, for benefit of creditors. —The ac- 
tion was to set aside a general assignment made by the 
defendants as partners in business for the benefit of 
creditors. One of the assignors and partners was an 
infant under the age of twenty-one years at the time 
the assignment was made. The referee held the assign- 
ment void. On appeal from the judgment to the 
general term, held, that a general assignment of that 
description in order to be valid must be absolute and 
unconditional, and that as an assignment by an infant 
was as matter of law revocable by him, it was of no 
more validity than would be an assignment by an adult, 
with a clause reserving the same right to the assignor, 
which the law reserves to an infant. That an infant 
was incapable of making an assignment by which a 
trust was created. Judgment affirmed. Yates v. Lyon. 
Opinion by Johnson, J. 


CERTIORARI IN CRIMINAL CASES. 
What it brings up. — The defendant was convicted of 
the crime of murder in the first degree at the Monroe 
oyer and terminer. Judgment was stayed on the ver- 
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dict, and a bill of exceptions by the defendant made 
and settled. The defendant also moved for a new trial 
in the oyer and terminer on affidavits alleging irreg- 
ularities on the part of the jury, and in the conducting 
of the trial on the part of the people. That motion was 
denied. The defendant then made his motion at the 
general term of the fourth department to have the dis- 
trict attorney ordered and required to cause those 
affidavits to be annexed to, and made part of, the return 
to the writ with the bill of exceptions, together with 
the notice of motion and decision in that court, or that 
a further writ of certiorari be ordered to bring up the 
same for review in connection with the bill of excep- 
tions. Held, 1. That the statute (2 R. 8.736, $27), pro- 
vides what shall be returned to the writ of certiorari in 
such a case, and the court has no power to go beyond 
the statute, and order other matters to be returned to 
the writ. 2. That the supreme court has no authority 
to review the decision of the oyer and terminer in that 
manner should the affidavits and proceedings be re- 
turned. Willis v. The People, 32 N. Y. 715. Motion 
denied. The People v. David Montgomery. Opinion 
by Johnson, J. 


CONTRACT. 


When severable. — The defendants who were dealers 
in seeds employed the plaintiff to go on a tour through 
the State of Michigan, to collect moneys due from 
their customers on previous orders, and to obtain new 
orders, and agreed to pay him $65 per month, for his 
services over and above his expenses, and ten per cent 
on all orders he might obtain for seeds from new cus- 
tomers on his tour; the latter sum to be paid when the 
money on such new orders should be collected. It was 
part of the agreement, that, if the defendants elected, 
after the return of the plaintiff from his trip, to have 
the term of plaintiff's service one year at the same rate, 
it should be for that term. The plaintiff made his trip, 
collected money and obtained new orders, and the 
defendants then gave him notice, that they elected to 
have it a contract for a year’s service. The plaintiff 
continued in the defendant’s employ between five and 
six months, and then quit without defendant’s consent 
and against their express objections. They, however, 
paid him at the time the full amount remuining 
unpaid of his wages at $65 per month, but gave him 
notice that they should not consider themselves liable 
to pay the ten per cent on the new orders when col- 
lected unless he continued with them for the year, 
and that it must rest in their discretion if he quit 
before the expiration of his term. The action was 
brought to recover the ten per cent on the new orders, 
after the amount of the orders had been collected’ by 
the defendants. Held, that, by the election of the 
defendants, the contract became one for the employ- 
ment of the plaintiff for the term of one year, that it 
was an entire contract, not severable, and as the 
plaintiff had refused to perform on his part he could 
not maintain an action to recover the ten per cent, 
Feagles v. Briggs. Opinion by Johnson, J. 

2. Waiver of breach of.— Where, in an action to 
recover damages for a breach of a contract by the 
defendant in refusing to furnish work to the defend- 
ant through the year, as agreed, it appeared that 
settlements had been made each Saturday night for 
work done through the week, and that on such settle- 
ments the work was frequently found to be defective 
and not according to the contract, and deductions for 
damages on account thereof were then made and the 


balance due for the week’s work paid in full, and the 
defendant, notwithstanding such defective work, con- 
tinued to furnish work through a considerable portion 
of the year, and then refused to furnish further work, 
not, as the jury found, on account of the breach of the 
contract by the plaintiff, in the character of the 
work done, but for another and wholly insufficient 
reason. Held, that the defendant, by refusing to 
furnish further work and putting an end to the con- 
tract, upon a ground and for a reason wholly un- 
justifiable, had waived the ground of a breach by the 
plaintiff on account of the defective character of the 
work, and could not fall back upon it by way of 
defense upon the trial. Day v. Jaquitte. Opinion by 
Johnson, J. 


COUNTY BONDS. 


Their negotiability.—The action was brought upon a 
bond issued by the board of supervisors of Livingston 
county, to the town of Springwater, in that county, to 
enable that town to fill its quota of recruits in the 
United States service, under one of the calls during 
the late war. The bond was delivered to Peter Clark, 
who enlisted for that town, and was credited to its 
quota. It was payable by its terms to “‘ Peter Clark or 
to his certain attorneys, executors, administrators or 
assigns.’”’ Peter Clark at the time of his enlistment 
represented himself to be eighteen years of age and 
appeared to be that age. A few days after the enlist- 
ment and credit, the father of Peter made application 
for his discharge, on the ground that he was only six- 
teen years of age, and made the fact so to appear. 
Peter was thereupon discharged, and as one of the con- 
ditions of obtaining such discharge according to the 
regulation of the government, delivered his bond to 
the enrolling clerk with written directions to assign it 
to the provost marshal of the district, for the use and 
benefit of the United States, and it was so assigned. The 
credit to the town for the recruit was not withdrawn but 
allowed to stand. The marshal to whom the bond was 
assigned was subsequently ordered to sell it, for the 
benefit of the government, and deposit the proceeds to 
the credit of the United States. Jt was so sold and 
the plaintiff became the purchaser for a valuable con- 
sideration, and it was assigned to him. On the part 
of the defendant, it was contended, that the recruit 
never acquired any title to the bond by reason of his 
fraud in misrepresenting his age, or if he did, the con- 
sideration had failed by reason of his discharge and 
non-performance of the service which he undertook 
to perform, and also that, by reason of his infancy, no 
title could be obtained to the bond through any act or 
direction of his. Held, 1. That the bond was not a 
specialty, but in the nature of commercial paper nego- 
tiable by assignment, and that it had a valid inception 
upon its delivery to thé recruit, as a compensation for 
his enlistment and being credited to that town. 2. 
That whether he served his time, or was discharged by 
the government in whose service he had enlisted, was 
a matter of no moment to the county of Livingston, 
or to the town of Springwater, as long as the credit of 
the recruit to the town remained unaffected. 3. That 
notwithstanding the infancy of the payee of the bond, 
the plaintiff had acquired a good title as against the 
defendant and all the world, except the infant him- 
self, who made no claim, and that the plaintiff was 
entitled to recover. Blake v. The Board of Supervisors 
of Livingston County. Opinion by Johnson, J. 
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DOWER—ADMEASUREMENT OF. 

Right of widow notwithstanding action for partition.— 
The plaintiff was entitled to dower in lands held by 
her husband in his life-time, in common with defend- 
ants and proceeded by petition to have same admeas- 
ured according to statute. 2 R. S. 488. 

The defendant opposed the appointment of commis- 
sioners to admeasure the dower, on the ground that 
the lands were held in common by him with plaintiff’s 
husband, that he had commenced an action for the 
partition of said lands, and that dower could not be 
assigned without prejudice to his rights until after par- 
tition. The court granted the order appointing com- 
missioners and the defendant appealed from the order. 
Held, that the plaintiff, as widow, had the absolute right 
to have her dower admeasured under the statute, and 
could not be delayed or compelled to wait until after 
partition should be made between the tenants in com- 
mon or the lands. Order affirmed. Phebe Smith v. 
G. Harrison Smith. Opinion by Johnson, J. 


The plaintiff in error was indicted under 2 R. S. 727, 
section 44, as amended by chapter 431 of Laws of 1860, in 
the court of sessions of Erie county, and there tried 
and convicted of a crime charged in the indictment to 
have been committed at Little Falls in the county of 
Herkimer. 

The offense charged was, that the plaintiff in error 
had appropriated moneys advanced to him for freight, 
upon the transportation of goods from Buffalo to New 
York to his own use, on board his boat, and toa pur- 
pose other than that intended by the person making 
the advance, and refused to complete his contract for 
the carriage of the property he had undertaken to 
carry. 

The property was shipped at Buffalo, and the agree- 
ment there made that the plaintiff in error should 
carry it to New York, on his canal boat, through the 
Erie canal. His charges for transportation were all 
paid in advance except the sum of $50. The plaintiff 
in error transported the cargo, which was grain, on 
board his boat to Little Falls in the county of Herki- 
mer, when it was unloaded and placed in a warehouse, 
he alleging that it had become heated and was likely 
to injure and ruin his boat, and refused to carry it any 
further. There was no evidence upon the trial that 
any portion of the funds advanced had been used by 
the plaintiff in error for any purpose other than that 
of performing his contract, except a check of $200, 
which was given to him as part of such advance and 
was made payable “to the order of C. Myers.’”” Myers 
lived in Rochester in the county of Monroe, and the 
check was delivered to him at that place in the street. 
There was no evidence of any appropriation or use, by 
the plaintiff in error, of any portion of the moneys 
advanced at Little Falls, or upon the canal boat any- 
where. The plaintiff in error refused, at Little Falls, to 
go on and complete his contract. The boat had navi- 
gated the canal from Buffalo to Little Falls. Held, 1. 
That, in order to give the court of sessions of Erie 
county jurisdiction to try and convict the plaintiff in 
error of the offense charged, it should not only be 
alleged in the indictment, but proved upon the trial, 
that the offense was committed in Herkimer county, 
on board the canal boat. 2. That the fact that the $200 
check was payable to the order of Myers, was conclu- 
sive, in the absence of evidence to the contrary, that 
the check was intended for Myers, when advanced, or 





that the avails should be subject to his order and 
direction. 3. That the statute as amended being in 
derogation of the common law, and an attempt te 
convert a mere breach of contract into a felony, in 
favor of a particular branch of business, was to be con- 
strued with the utmost strictness and rigor. Judg- 
ment reversed and defendant discharged absolutely. 
Thomas Larkin, plaintiff in error, v. The People, defend- 
ants inerror. Opinion by Johnson, J. 


EVIDENCE. 

1. Competency of witness.—The action was commenced 
by Washington Gennett, payee, against the defendants, 
as indorsers, and one Schram, as maker, of a promis- 
sory note. Schram did not appear or answer, but suf- 
fered default. After issue in the action, and before 
trial, the plaintiff died, and the action was continued 
in the name of the present plaintiff as his executor. 
Upon the trial the defendants offered Schram as a 
witness to prove an usurious bargain in the mak- 
ing of the note between himself and the deceased 
payee. He was excluded as incompetent, under sec- 
tion 399 of the code. The defendants claimed that the 
witness was competent on two grounds: 1. That he 
was a competent witness when the action was com- 
menced, and could not be rendered incompetent by the 
death of the plaintiff in the action, and the substitu- 
tion of an executor before trial. 2. That when Schram, 
the witness, suffered default, the action was severed, 
as to him, and he was no longer a party thereto with 
the other defendants, according to the provisions of 
section 2 of chapter 211 of the act of 1835, amending 
the act of 1832. Held,1. That the provisions of section 
399 of the code relate to the time when the witness is 
offered for examination, and if the party to the trans- 
action sought to be proved is then dead, and his execu- 
tor then a party, a party to the action is an incompe- 
tent witness to prove such transaction, though he 
might have been competent when the action was com- 
menced. 2. That, since the code, the action does not 
become severed by the default of one of several defend-- 
ants, in a case of this kind, but still remains one and 
the same action against all the defendants; and that 
Schram was a party to the action when offered asa 
witness, and was properly excluded. Gennett, ex’r, v. 
Lawyer and Lawy Opinion by Johnson, J. 

2. Competency of. — On the trial it became a material 
question whether the attorney of the plaintiff, in an 
action against one Cline, had given certain instruc- 
tions to the defendant’s deputy — the defendant being 
sheriff — in respect to allowing Cline to go at large, after 
his arrest, for a certain time and purpose. The deputy 
who made the arrest testified to the instructions, and 
that he was acting under them when Cline made his 
escape. The attorney was then called, and testified 
that he did not know of any such instructions given by 
him. He was then asked if he would have remem- 
bered giving such instructions if he had given them. 
This was objected to on the part of the defendant as 
calling for the opinion or belief of the witness. The 
objection was overruled, the evidence received, and 
exception taken by defendant. The witness answered 
that he thought he should have remembered giving 
such instructions if he had given them. Held, that 
the evidence was incompetent, as being merely the 
opinion or belief of the witness as to the retentiveness 
of his memory in respect to a particular transaction ; 
and inasmuch as the testimony was admitted as com- 
petent, against the defendant’s objection, the pre- 
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sumption was, that it had, or might have had, some 
influence with the jury. Judgment reversed and new 
trial ordered on that ground. Benway v. Johnson. 
Opinion by Johnson, J. 


FALSE IMPRISONMENT. 


An order to arrest and hold to bail was issued by a 
justice of the supreme court, in an action pending in 
that court against the plaintiff, who was defendant in 
that action. The plaintiff was arrested agd imprisoned 
on the order, but gave bail the next day and was 
discharged. After his discharge he moved to set aside 
the order of arrest, which motion was granted and the 
order set aside, on the ground that the judge had erred 
in holding that the facts stated in the affidavit on 
which the order was made were sufficient to author- 
ize the issuing of the order. The application for the 
order was regularly made and the affidavit, on which 
it was founded, contained facts sufficient to render it 
eolorable, and to require the judge to take the facts 
therein stated in consideration, and to determine as to 
their sufficiency. After the order was set aside the 
plaintiff brought his action fer false imprisonment 
against the defendant, who acted as the agent of the 
plaintiff in that action, and assisted the sheriff in 
making the arrest. The plaintiff was nonsuited at 
the trial. On motion for a new trial on exceptions, 
held, that the nonsuit was right, and that no action 
could be maintained in such a case against the plain- 
tiff, in whose favor the order was granted, or his 
agent acting in good faith, the error being that of the 
judge only, and the order being regular, though 
erroneous, re-affirming the decision in Landt v. Colts, 
19 Barb. 283. Hall v. Munger. Opinions by Mullin, P. 
J., and Johnson, J. 








INTEREST AFTER PAYMENT OF PRINCIPAL. 


When action will not lie—The action was brought 
to recover interest on the defendant’s subscription to 
the plaintiff’s stock which had accrued between the 
time fixed for payments by the calls, and the time pay- 
ments had in fact been made. All the subscription had 
been paid in pursuance of the regular calls, but not at 
the times specified in the calls at the time the action 
was brought. No demand had been made of interest, 
and no notice given that interest would be required 
until sometime afer all the payments had been made. 
By the terms of the subscription it was payable “in 
such installments, and at such times as the plaintiff’s 
board of directors should lawfully direct.’’ No inter- 
est was payable by the terms of the subscription. Held, 
that, in such a case, the interest, being the mere inci- 
dent of the indebtedness, could not exist without the 
indebtedness, and that the principal indebtedness hav- 
ing all been paid, the incident was thereby extinguished, 
and no action could be maintained for its recovery. 
The Southern Central Railroad Co. v. The Town of Mor- 
avia. Opinion by Johnson, J. 


JUDGMENT OF COUNTY COURT. 

On filing transcript from justice’s docket : how set aside 
and avoided.—The judgment was docketed in the 
county clerk’s office in Livingston county, on filing a 
transcript from the docket of a justice of the peace of 
that county, of a judgment rendered by such justice. 
The defendant made a motion in the county court of 
that county, founded on affidavits, and a certified copy 
of the docket and proceeding before the justice, to set 
aside the judgment as docketed in the clerk’s office, on 








the ground that it was wholly void, the justice never 
having acquired any jurisdiction over the defendant. 
By the motion papers it appeared that the action against 
the defendant was commenced by summons, which 
was returned as having been personally served upon 
an operator in the defendant's office, at the village cf 
Nunda in the same county. It did not appear by the 
return that this operator was either an officer of the 
defendant, ora managing agent within section 134 of 
the code. 

The county court denied the motion. On appeal te 
the general term from the order, held, that the order 
was right, and that the judgment could not be vacated 
and set aside on such a motion That on a motion the 
county court could not inquire into the proceedings in 
the court below ; that this could only be done on appeal. 
That the county court having power over its own pro- 
cess could order a perpetual stay of execution upon 
such a judgment. Or, if the judgment was void, an 
action might lie to remove the cloud. Grover v. The 
Western Union Telegraph Co. Opinion by Jehnson, J. 


LIMITATION. 

Statute of.— The note in question was presented by 
the plaintiffs, against the defendant as surviving 
administrator, July 11, 1868, as a demand against the 
estate and disputed by him. A reference was there- 
upon agreed upon and the claim tried before the 
referee. The statute of limitations commenced to run 
against the note from the 17th January, 1860, when a 
valid payment was made. On the 2ist of April, 1864, 
the co-administrator of the defendant, since deceased, 
and widow of the intestate, directed her agent to take 
a fund of $1,000, which belonged to her in her own 
right, and pay it om her deceased husband’s debts, 
without designating any particular debt. He took the 
fund and divided it among several debts, paying upon 
the note in question $379.62. It does not appear that 
she was ever informed or knew how the money had 
been divided among her husband's creditors, or that 
she ever knew of the existence of this note. The 
plaintiff claimed that this payment revived the note, 
and saved it from the operation of the statute up to 
that time. The referee held that it did not, and that 
the claim was barred by the statute. On appeal to the 
general term by the plaintiffs, held, 1. That the pay- 
ment having been made by the widow and administra- 
tor with her own funds, and not with funds belonging 
to the estate, it was not paid by her in her capacity of 
administrator, and did not operate to renew the note, 
or prevent the running of the statute. 2. That, had 
the payment been made with the funds of the estate, 
unless she knew of the existence of the note, and 
directed the payment to be made upon it, such note 
being then in life, it could not have operated to revive 
the note or save the same from the operation of the 
statute up to that time. Heath, adm, v. Grinnell, 
admr. Opinion by Johnson, J. 3 


MARRIED WOMEN. 

Right of action against.—The defendant was a 
married woman, and, according to the facts found by 
the court at special term, was an agent for the plain- 
tiffs, to sell sewing machines on commission, which 
business she carried on for her own exclusive benefit 
and profit, and in which her husband had no interest. 
She had in her hands, as was found, of the proceeds 
of sales which belonged to the plaintiffs, over and above 
her commissions, $52.25. When the defendant com- 
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not contracted for the benefit of the separate estate 
which she afterward acquired, and that the plaintiff 
could not maintain the action, and judgment was 
given for the defendant for costs of the action. The 
plaintiff appealed to the general term. Held, that, as 
the debt was contracted by the defendant in her own 
separate and personal business, she was liable to an 
action for the recovery of the demand whether she 
had any separate estate or not; that the action lay 
against her in such a case the same as though she were 
a single woman, and the Judgment would be a personal 
judgment, to be enforced by execution against her 
property the same as though she had never been 
married. Foster v. Conger. Opinion by Johnson, J. 


UNDERTAKING IN JUSTICES’ COURT. 


How far it extends.—The action was upon an under- 
taking given by the defendants to the plaintiff upon the 
cemmencement of an action by the defendant Dodge 
as plaintiff against the plaintiff in this action in a 
justices’ court, for the recovery of the possession of 
personal property. The undertaking was in the usual 
form, “for the prosecution of the action and the 
return of the property to the defendant, if return 
thereof be adjudged, and for the payment to the 
defendant of such sum as may, for any cause, be re- 
covered against the plaintiff.’ The plaintiff in that 
action was defeated in the justices’ court, and the 
return of the property was adjudged to the defendant 
with nominal damages and costs of the action. Dodge 
thereupon appealed to the county court for a new trial, 
and gave the necessary undertaking to stay proceed- 
ings pending the appeal. The cause was duly certified 
by the county judge to the supreme court, and was 
tried at the circuit, when Dodge was again defeated, 
and return of the property adjudged, with damages for 
detention, and judgment thereupon entered in the 
supreme court for such return, damages and costs. 
Dodge thereupon appealed to the general term of the 
supreme court from this judgment, and gave the neces- 
sary undertaking to stay all proceedings. The judgment 
was affirmed at general term and the plaintiff brings 
his action on the undertaking in the justices’ court, to 
recover all the costs and damages which he had recov- 
ered, as well in the justices’ court as in the appellate 
courts. It was claimed in behalf of the defendants, that 
the undertaking in the justices’ court had been super- 
seded by the undertaking given on the appeal, and did 
not extend to the recoveries in the appellate court. 
Held, that the subsequent trials and proceedings in the 
appellate court were all in the same action, and that 
the undertaking in the justices’ court, extended to all 
the proceedings and adjudications in the same action, 
through every court to which it might be carried by 
the defeated party, who gave it. Litson v. Dodge. 
Opinion by Johnson, J. 


WATER-COURSE FROM SPRINGS. 


The action was brought to recover damages occa- 
sioned, as the plaintiff alleged, by the defendant’s 
digging upon his own land and uncovering springs of 
water which rose to the surface and overflowed the 
plaintiff’s land. It appeared upon the trial that there 





had always been a living spring upon the defendant’s 
land, very near to the plaintiff’s line, the natural outlet 
and flow of which was over and across the defendant’s 
land; that this spring was surrounded by a wet 
marshy place which rendered it difficult of access at 
times, for watering defendant’s stock, and obtaining 
water for use; that defendant, in order to make it 
more accessible and convenient for use at all times, dug 
and cleaned the spring out to the depth of from two to 
four feet below the surface and placed therein a curb, 
made from the trunk of a hollow tree, which projected 
above the surface some two or three feet, with an 
opening some eighteen inches above the surface, for 
the escape of the water from the curb. The marshy 
place immediately around the curb was filled up with 
earth. The water which escaped from the opening in 
the curb ran off in the natural course over the plaintiff’s 
land, which constituted the alleged cause of action. 
The plaintiff was nonsuited at the circuit, and appealed 
from the judgment rendered thereon to the general 
term. Held, that the nonsuit was proper; that the 
defendant had the right to clear out the spring on his 
own land, and fit it up for more convenient use, and 
that, if no new springs were thereby uncovered, and 
the water only flowed in its natural outlet and course 
over the plaintiff ’s land, no cause of action was created 
thereby, even if the quantity of water was somewhat 
increased and the flow rendered more constant by the 
improvement; that the defendant had an easement for 
the flow of that water over the plaintiff’s land. Waffle 
v. Porter. Opinion by Johnson, J. 
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SIR ROUNDELL PALMER ON LEGAL 
EDUCATION. 


Tf we were to draw our conclusions as to the amount 
of zeal for legal education existing in the ranks of the 
profession from the number and influence of the learned 
gentlemen who formed the audience of Sir Roundell 
Palmer last week in Middle Temple Hall, we should 
say that the stock was unlimited in quantity and qual- 
ity. Many a good cause has perished for want of a 
leader; but this cause, in our opinion, owes its amazing 
vitality and force to the energy and ability of its chief, 
and genuine as may be the desire in the main body of 
the profession for the promised school of law, we think 
that the realization of that desire is probable, just 
because Sir Roundell Palmer has made up his mind that 
the thing that is sought after shall come to pass. When 
the learned president of the Legal Education Associa- 
tidn said that the benchers of the inns of court were 
too busy to carry out reforms, he hit the right nail on 
the head. The difficulty which obstructs all reforms 
connected with the law, whether they touch the sub- 
stance of the law, the procedure, the judicature, the 
education of future generations of lawyers, or what- 
ever may be their precise object, is simply this, that 
men cannot be found to do the work. There are men 
abie and men willing. But the able men have no time, 
and the willing men have no authority. Hence a hun- 
dred sound, honest and wise schemes collapse. 

At last we have an exception to this rule of failures 
Sir Roundell Palmer enjoys an authority at the bar 
which is paramount, and he has determined to make 
or find time for the exercise of that authority upon 
the subject-matter for the furtherance of which he 
has formed the association. His speech last week was 
a proof of this. Ex-chancellors, judges, law officers of 
the crown, now and then deliver speeches in parlia- 
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ment, at dinners and at amateur debating clubs, on 
what ought to be done; but as arule these speeches 
are as fruitless as they are ambitious. They are 
speeches in fact, and nothing else; and what is more, 
they are intended to be nothing else. But Sir Roun- 
dell Palmer’s address last week was altogether a dif- 
ferent affair. It -was not talk, but action. The 
president had made up his mind what he and his col- 
leagues meant to do, both in promotion of their 
scheme and in demolition of adverse schemes, and he 
so explained how his purpose was to be achieved as to 
leave no doubt that it would be achieved. He proved 
himself to be not an ornamental but a working re- 
former, and presented so great a contrast to many 
predecessors in the art that, if he does not ultimately 
succeed, we shall despair of any one hereafter doing so. 

It is unnecessary for us to go step by step through 
the speech of the president, or the report of the execu- 
tive committee of the council. We shall take them as 
read, learned and digested. But there are two points 
in the speech to which we ought to advert. The in- 
ner temple had put an order establishing two things: 
First, a compulsory examination for all candidates for 
calls to the bar; second, a system of lectures for stu- 
dents. We need not fathom motives or trouble our- 
selves to decide whether the benchers were anxious to 
co-operate with the association or to take the wind 
out of the sails of Sir Roundell Palmer; but of one 
thing we are certain, that the president was justified 
in denouncing the action of the benchers as retro- 
grade, for the reason that the education to be given at 
these lectures was to be restricted not merely to stu- 
dents for the bar, but even to students of the particu- 
lar inn. If the direct purpose were to secure feeble 
lecturers and drowsy audiences, we should think that 
the scheme would answer that purpose. The only ex- 
cuse which we can imagine for so poor a plan is, that 
the benchers may have thought that the other inns 
would follow suit, and then that reciprocity treaties 
could be made. But the order gives no hint of any 
such expectation or intention. In Sir Roundell Palm- 
er’s eyes there was the additional objection to the or- 
der that it was altogether prohibitory of any hope that 
students for admission as attorneys should be allowed 
to take advantage of the course of instruction laid out 
for the bar, and this last is an object which the associa- 
tion has so much at heart that it may be pardoned for 
resolutely setting its face against any plan that will 
militate against its accomplishment. We must say that, 
though the criticisms on the inns of court advanced 
by the president, coupled with very broad hints of ex- 
tinction, were somewhat harsh, the provocation to hit 
out sharply at the benchers of the honorable society 
of the inner temple was excessive. 

The other point in the president’s speech to which 
we ought to draw attention is that of the monopoly of 
education. Upon this point we are glad to say that the 
president spoke in language which cannot be misunder- 
stood. A school of law would hardly be a proper title 
for a mere system of examination, however exalted 
might be the authority under which that system was 
to be conducted. A school is supposed to teach as well 
as test, the latter province of a school being indeed an 
invention of the nineteenth century. But if there was 
to be a school of law, was there not a fear lest the pro- 
moters of it should lay down the theory that everybody 
who wanted to be “learned in the law” must go to 
that school? If that fear were justified, then we should 
be contemplating a monopoly of legal education vested 








in the new school, with all the crying evils that inevit- 
ably await on monopolies, aggravated by divers phys- 
ical and legal impossibilities too serious to be even 
thought of. But Sir Roundell Palmer has dispelled 
this cloud of prejudice. He says in effect, ‘We hope 
to have a school of law, and in it we hope to teach law 
better than any one else can doit. But we shall rejoice 
to see any number of provincial associations competing 
with us in teaching, and we shall trust to the excellence 
of our instruction, and’ to that alone, for our success. 
We believe that if we teach well we shall have plenty 
of pupils. If it turns out that we teach badly and no 
one comes to our school, we shall at once discover that 
we must mend our ways. At any rate, our teaching is 
not to be compulsory. The examination alone is to be 
&@ monopoly.”’ 

Now it is obvious that, as soon as the school of law 
is established on these principles, we shall be on the 
eve of some very curious experiments. Will students 
go to the school of law to be taught? We assume, of 
course, that really good men, with hearts in their work 
and not in their salaries, willteach. Will they “draw?” 
At first, of course, there will be a regular run on the 
school. But will it maintain its popularity? It is im- 
possible to dogmatize on such a question, but it may 
safely be assumed that a large mass of students will, 
under any circumstances, occupy themselves more with 
success in examination than with sound and genuine 
learning in the laws of England. Shall we not then 
have a host of “‘coaches’’ springing into life, and will 
these not surpass the lecturers in preparing students 
for the ordeal? At the universities this has been the 
case to an enormous extent, and human nature is much 
the same in the inns of court as in the colleges — older 
and shrewder perhaps, but not much wiser. Then, 
again, will not many students, especially gentlemen 
intending to be attorneys, content themselves with a 
narrow pass in the examination, depising medals, com- 
mendations, honors, classes, and only eager to acquire 
a thorough insight into the practice of the law in the 
particular departments to which they intend to devote 
their lives? Will they not think that the office, not 
the lecture-room, is the true school of law? We can- 


-not doubt that the promoters of the legal education 


association have studied all these things, and have per- 
suaded themselves that there will be a noble and 
numerous remnant who will not bow the knee to Baal, 
and who will deem that a broad and scientific educa- 
tion in the great principles of law is to be obtained in 
the school of law, and who will resort thither to ac- 
quire the same. Perhaps such hopes will be fulfilled. 
If they are, we shall venture to expect a sort of legal 
millennium, in which codes, reformed procedure, and 
logical acts of parliament will be among the blessings 


of civilization. 
———__+-o o—_—__ 


BOOK NOTICE. 
American Trade-Mark Cases, a compilation of ajl the 
reported Trade-Mark Cases deci: aad in the Ameri- 


can courts ad to the year 1871, with an 
containing t ish cases and the 


leading 
United Sotes ns in relation to the eta 
trade-marks, with constructions of commis- 
Fann ool of dt Gox, "Cinclnnatl affecting the same. Edited by 
oy : Robert Clark & Co., 
’ ‘DP. 782. 


The value of such a compilation as this needs no 
demonstration. The legal literature on the subject of 
trade-marks is not very extensive, and when one has 
@ case or question involving the subject he desires or 
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ought to desire to have all that the American courts 
have said thereon. And in Mr. Fox’s compilation he 
will find it, together with many valuable English cases. 
The reporting is well done and the cases are all given 
so far as we have had leisure to investigate. The book 
should meet with a favorable reception. 


———¢--o————— 
LEGAL NEWS. 


Governor Haight, of California, pardoned seventeen 
persons during the year 1871. 

There are twenty-five lawyers in the lower house of 
the legislature of this State. 

The State prison of Rhode Island not only supported 
itself last year, but the profits on the work there 
reached the respectable figures of $4,794.37. 

The Colerado legislature have passed a bill provid- 
ing, that no tax be levied for the year 1872, and only 
one and one-half mills per cent in 1873. 

The United States and British commissioners will 
resume their session on the 20th of March. The 26th 
of that month is the limit of time for the presentation 
of claims. 

The judiciary committee of the lower house in Mis- 
souri have agreed to introduce a bill to oust all the 
county court justices in the State,and order a new 
election in November. 

The grand jury of general sessions of New York city 
made its final report to Judge Bedford on Saturday, 
the 10th inst., and was discharged. It has been in session 
since November 6, 1871, and has acted on 464 cases. 
The minutes of the secretary of the jury say that the 
investigations prove that New York has suffered a loss 
of at least $20,000,000, through the corruption of those 
they have indicted and others. 


The committee on extortions of the New York bar 
association, have made some interesting statements of 
the results of their investigations. In the county 
clerk's office they had found six dollars charged for 
papers on which the regular fees were eighty cents. 
In the surrogate’s office ten per cent was charged. In 
one case an appraiser put in a billof $800 for an hour’s 
work. When he was remonstrated with he said it was 
a mistake, that the bill should have been $400. In that 
office $2.20 was charged for a copy of a warrant, the 
legal fee for which was fifty cents. In the register’s 
office the fees last year were over $30,000. The fees of 
the sheriff's office last year, for the single item of fifty 
cents on each case from the law calendars, was $45,000. 


The following has been added to the rules of the 
American and British mixed commission : 

Rutz 20. When any deposition or other competent 
evidence shall have been filed in any case before the 
commission, either party to any other case may add 
such evidence on the hearing thereof, with the same 
effect as if originally taken or filed in such case; pro- 
vided, that the party so desiring to use the same in a 
case in which such evidence was not originally taken 
or filed shall, before the closing of his proofs, file a 
notice in the case in which such evidence is sought to 
be used, specifying, particularly, the depositions or 
ether papers sought to be ised, and the case or cases 
in which some were originally taken or filed. 

Chief Justice McKean, of Utah, will visit Washing- 
ton shortly to consult with Attorney-General Williams 
eoncerning judicial affairs in that Territory, which are 








considered to be in such a confused condition that 
not a few members of congress have said they will not 
vote a dollar for the expenses until some satisfactory 
explanations are made concerning the recent trials in 
Utah. There is some talk of making provision, in 
connection with future appropriations, to relieve the 
cases already tried of the embarrassment which at- 
tended them, and to avoid complications of the United 
States with the territorial court. 


— oe —___—_ 


The difference between our colored friend on the 
negro jury, in Mississippi, and Coleridge (not Mr. Jus- 
tice, but Samuel Taylor), was, that the latter did not 
believe in such a thing asa “gose.’”’ He had “seen too 
many of them.” It seems that the sable dozen went 
out to deliberate, when one juror inquired of another, 
“Ts dis a hanging case?” “To be sure,’’ was the 
answer. ‘“ Well,” said the first juror, “I heard one 0’ 
dem lawyers say dat boy’s gose comin’ back here and 
haunt us if we hang him. I no go for hanging, and 


have dat boy’s gose follerme! No, sir!’ Verdict of 
man-slaughter. 
ee --— 
NEW YORK STATUTES AT LARGE. 
Cuap. 10. 


An Act to authorize the extension of the time for 
the collevtion of taxes in the several towns of this 


Passep January 30, 1872; three-fifths being present. 
P of the State of New Yi 

Fhe Par ae gy bw 6 of - of Hr ¢  ~- A pememnarats 

Sxcrion 1. If any collector of taxes in any town of 
this State shall, within fifteen days after the passage of 
this act, pay over all moneys collected by him, and 
shall renew his bond as is herein provided, the time for 
the collection of taxes and for making return thereof 
by him shall be, as is herein provided, extended to a 
day not later than the fifteenth day of March, eighteen 
hundred and seventy-two. Such bond shall be re- 
newed with such sureties as in any town shall be ap- 
proved by the supervisor thereof, or, in case of his ina- 
bility to act, by the town clerk thereof. The penalty 
thereof in any case shall be double the amount of the 
taxes in that case remaining uncollected. The bond 
shall be approved in writing and filed as required by 
law, and have all the effect of a collector’s bond. A 
copy of the bond, and the approval thereof, shall, 
within fifteen days after the passage of this act, be 
delivered to the county treasurer of the county in 
which is said town. The time, not later than the said 
fifteenth day of March, eighteen hundred and seventy- 
two, to which the collection of said taxes, and the 
making returns thereof may be extended, shall in any 
town be fixed and limited in writing, and indorsed on 
the warrant of the collector by the supervisor of the 
town, or, in case of his inability to act, by the town 
clerk thereof. 

§ 2. It shall be the duty of the secretary of state, at 
once after the passage of this act, to cause it to be 
printed upon slips of paper, and to deliver to each 
county treasurer a sufficient number thereof to supply 
one to each collector of taxes in said county, and it 
shall be the duty of said county treasurer to deliver 
one thereof to each collector of taxes in his county. 

§ 3. This act shall not extend to any of the cities of 
this State. 

$4. This act shall take effect immediately. 
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EDUCATION PRELIMINARY TO THE STUDY 
OF LAW. 


In a recent issue we suggested the institution of 
law apprenticeships as a means of legal education. 
Not as a new means indeed, for, in England, the 
articled clerk is an established appendage to the attor- 
ney’s office. But in that couatry, as here, there 1s 
very little responsibility on the part of a principal for 
the result of the instruction received in his office. 
The clerk, as a rule, has the benefit of opportunity, 
not of direction. Like the student or clerk with us 
he does certain mechanical labor and thereby learns 
how to do it again. Yet he has this advantage, if it 
be one, over his American brother, that he entered the 
office to learn only the mechanical part or trade of 
law. If he becomes an accurate special pleader the 
object of his professional studies is gained. The hon- 
ors of the successful advocate are not within his field, 
a reputation for careful experience and unremitting 
diligence is the ultimate of his labors. 

Ou the other hand our clerk purposes to occupy the 
whole domain of jurisprudence. He hopes to become 
familiar with every form and manifestation of law. 
He would (at least before the code) draw a pleading 
that could not be criticised by Tidd, analyze a consti- 
tutional question with the clearness and vigor of Story, 
talk to a jury as effectively as Choate, argue before a 
court like Follett, and write a book after the manner 
of Blackstone or Kent. Nay, more, he would probe 
the secrets of diplomacy, of finance, of art, of natural 
science, if needed serve his country as a military com- 
mander, and, perhaps, fill a leisure hour with the study 
of theology. History he might pass by, believing that 
he should “ act in the living present” and permit “ the 
dead past bury its dead.” 

Our law students do not all reach the promised 
goal, but enough succeed in various departments of 
human effort to persuade the mass of young men 
that, through the legal profession, lies the chief av- 
enue to whatever is excellent in life. Mercantile ad- 
venture may offer more immediate and fruitful 
returns, but it requires capital and involves risk. The 
rewards of the bar, which includes all who are ad- 
mitted to practice law, are many and honorable, and 
the long list of great men connected with it shows 
that the impression of the young men is natural. 

But, notwithstanding the hopes and prospects of 
those who enter the legal profession in this country, 
the preliminary education of most of them is very 
imperfect, and any system of legal culture which 
does not take into consideration the general knowl- 
edge of students is defective. We are aware of the 
popular feeling upon this subject, and do not wholly 





disagree with it. The intelligent multitude do not 
object to the requirement of knowledge as a condi- 
tion for admission to the legal or any other profession, 
but they insist that this knowledge shall bear some 
apparent relation to the profession in question, They 
believe and feel that much that is taught in the 
schools is of no value whatever, and are unwilling 
that the possession of that kind of learning shall give 
a factitious importance. 

Legitimate practical general knowledge is, however, 
essential to the progress of the law student, and he 
should not be permitted to commence his studies 
until he has well grounded himself in certain matters, 
He should be able to read well aloud. This is not so 
common an ability as might be supposed. We have 
known men who were almost law dictionaries unable 
to read a sentence correctly aloud, An intelligent 
boy soon picks up the knack of reading properly. He 
should .write a good hand. Probably a very large 
proportion of law students in cities do this, though 
fair penmanship is far from universal. Of course, 
arithmetic is necessary as well as spelling. An ability 
to compose grammatically should be insisted upon. 
The rules of grammar are, for the most part, humbugs, 
and do nothelp. History, geography and the natural 
sciences ought not to be omitted, as the student, if 
properly employed, will have little time to devote to 
these things after he begins the law. 

They are careful, over the water, concerning the 
general acquirements of even law students. We give 
from the Jrish Law Times, one of the papers at an 
examination for apprentices to attorneys, lately held 
in Dublin. There are questions in it which would, 
we think, puzzle even some of our attorneys. 
PRELIMINARY EXAMINATIONS FOR APPRENTICES TO 

ATTORNEYS, PURSUANT TO “THE aa AND 


SouicrTor’s Act (IRELAND), 1866.”— DuBLIN, H1i1- 
ARY TERM, 1872. — First PAPER. 


History. 

1. Mention, with their dates, some particulars of the 
several Roman invasions of Britain. 

2. For what events is the reign of Alfred remarka- 
ble? 

8. Who was heir to the throne on the accession of 
Henry I, and what was his fate? By what acts did 
Henry seek to establish his power? 

4. What were the provisions of Oxford when passed ? 
What was the mise of Lewes? 

5. Mention the principal events which occurred in 
the reign of Henry V. 

6. Explain, accurately, the title of Henry VII to the 
throne. 

7. Give some account of the insurrection which was 
ended by the battle of Sedgmoor. 

8. Give as accurate an account as you canof the 
battle of Blenheim and its results. What naval con- 
quest was made in the same year? 

9. What act now regulates the duration of parlia- 
ments? When was it passed, and for what reason? 

10. Give some account of the war which was con- 
cluded by the peace of Aix-la-Chapelle. 

11. For what is John Wilkes remarkable? With 
what constitutional question is his name connected ? 
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12. Mention some of the principal events which 
occurred in English history between the years 1780 
and 1800. 

Geography. 

1. By what combination is the circular motion of 
the earth and other planets produced? 

2. What is meant by isothermal lines? How is their 
direction determined? 

3. Explain the cause of tides. In what direction are 
the tides higher and in what lower? What are spring 
and neap tides? 

4. Into how many classes are winds divided? Explain 
the causes of each. 

5. Name some of the most remarkable mountains in 
the world, and describe their position. 

6. Enumerate the political divisions of Asia with 
their capitals, and state how that continent is bounded. 

7. Into what four distinct kinds may lakes be 
divided? Give examples of each kind. 

8. Where are the following situate: — Cape Horn, 
Lake Erie, Juan Fernandez, Palermo, Carlsruhe, Mzs- 
tricht? 

9. Enumerate the counties in the province of Mun- 
ster, and the principal towns and rivers in each county. 

10. What are the principal towns of the following 


counties:—Shropshire, Warwickshire, Berkshire, 
Cornwall? 
Arithmetic. 
1. Express the result of the following: 
Cwt. Qrs. Lbs. 
(a) 23 2 206 9. 
Tons, Cwt. rs. 
(b) 57 2 i 16. 


2. (a) Add together 7 1-8, 2-3, 3 3-4, and 1 11-12. 
(b) Reduce to the decimal form 5-32. 

3. A bankrupt owes £4,968, he pays a dividend of 9s. 
7d. in the £. What are his assets? 

4. At what rate per cent per annum, simple interest, 
will £300 amount to £414 in eight years? 

5. If 24 men working 8 hours a day perform a piece 
of work in 70 days, in how many days might the same 
work be done by 42 men working 10 hours a day? 

6. An agent who is paid at the rate of 2 3-4 per cent 
for collecting rents receives £26 2s. Gd. as his fees. 
What sum has he collected? 

Book-kveping. 

1. Explain, accurately, the difference in the mode of 
making entries in the waste book, journal, ledger. 

2. How is a goods account balanced ? 

3. A. lends B. £100, payable in one year on his prom- 
issory note; how is this transaction posted in the 
books of each ? 

4. In journalizing, for what do you debit and credit 
stock? 

5. Open a cash account; enter the following transac- 
tions, and balance the account: 


£ 8s. d. 

March 1Ist — Cash on hand............... 146 0 0 
- ad Paid John Smith............ 23 00 

” “ Ree’d cash for sales thisday, 5610 0 
“24 — Paid for goods .............. 18 0 0 

” - BEND Wisc c cdcccccccsscce 2510 0 
ts, | . Seon iene 15 0 

“ 3d4—Paid Thomas Jones ......... 7% 00 

“« “Received from John Smith, 18 0 0 

” aad Sales for cash................ 2810 0 


There is a prevalent disposition among members of 
the bar to check the inroad upon it which ignorance 
and dishonesty has been making. This is indeed 








gratifying and gives hope for the future, not only of 
the legal profession but of the country. We are con- 
fident that a necessary measure in the reform is the 
adoption of some precautions whereby improper men 
will not even attempt to force themselves upon the pro- 
fession, The place to meet ignorance and incompe- 
tence is at the threshold. Those who know little else 
should not be allowed to study law. 
——_e}o__—_ 
CONSTRUCTION OF WILLS. 
No. VII. 
SURVIVORSHIP. 

If the phrase “dying without issue” has upset 
many testamentary limitations and made the fortune 
of many practitioners, subsequent clauses, in the 
same will respecting a survivorship among the issue, 
has had tenfold greater effect in the same direction. 
The word “survivor” is the most diflicult of construc- 
tion among all the terms which either legal acumen 
or lay eloquence can suggest. This is especially the 
case in wills, where, in addition to the express contin- 
gencies or conditions which are to determine who is 
a survivor within the definition referred to in the will, 
there is also superadded the additional danger of lapse, 
and the implied reference to the contingency of each 
of the intended survivors of a class also surviving the 
testator. 

The questions respecting the meaning of the term 
“survivor,” which have most puzzled the courts—and 
those difficulties are not yet finally settled by adjudi- 
cation—may be divided into three leading classes. 

The first point to be determined respecting the term 
is, whether it is itself to be construed literally or in the 
sense of “other.” An example will best illustrate the 
nature of this difficulty. In Ferguson v. Dunbar, 3 
B. C. C. 468, a testator bequeathed a legacy to his 
wife, remainder to her three children, one-half to her 
son G., and one to her daughters E. and C., if living at 
the death of their mother, and if any of them should 
die in the life-time of their mother, leaving issue, he 
gave that share to the issue of such child or children 
equally, at the age of twenty-one years, or day of 
marriage; but, if any of them should die before the 
age of twenty-one years, without issue, he gave that 
share to the survivors, and if all of them should die 
without issue, the share was to fall into the residue. 
C. died, leaving children; E. afterward died under 
twenty-one, and without issue. The question was, 
whether the children of C. were entitled to any part 
of the share of E. It was held that they were not. 
Lord Thurlow admitted that the testator doubtless 
intended that the children should take the shares 
which would have accrued to their parents while 
living, but as he had not said so in his will, but limi- 
ted such shares to the survivors or survivor, he should 
declare that G. as the only surviving child was 
entitled to the whole of E.’s share. 

This decision was followed by Wilson v. Amdrey, 5 
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Ves, 565, and especially by Crowder v. Stone, 3 Russ. 
217, which divided for a long time with Ferguson v. 
Dunbar the honor of being known as the leading case 
on the doctrine now under consideration. In Crow- 
der v. Stone, a testator bequeathed certain stocks to 
tenants for life and, after their decease, to be equally 
vided between his nephew and four nieces, and in 
case of the death of his said nephew, or of any of his 
said nieces without lawful issue, before their respective 
parts should become payable, then the part of him or 
her so dying without issue, as aforesaid, was to go to 
the survivors or survivor, as tenants in common. At 
the decease of the last of the tenants for life one niece 
only survived, but some of the deceased nieces left 
issue. Yet, Lord Lyndhurst decreed the whole fund 
to the survivor. 

The case of Crowder v. Stone is not in principle in 
the least more strong or extreme than the case of 
Ferguson v. Dunbar. The former case only shows 
the extreme inconvenience and absurdity that may 
result from adopting the rule in Ferguson v. Dunbar 
invariably, and applying to wills in this special in- 
stance the same rules that prohibit the replication of 
cross-remainders in deeds. The cases we are now 
considering are the more to be abhorred, inasmuch as 
cross remainders under other limitations are freely 
allowed in wills. 

A bounty is held out for the loose drawing of wills, 
as these are supposed to be liberally construed by the 
courts; and yet the judges now and then halt at some 
magical phrase, such as “survivor,” “heirs of the 
body,” “issue,” and refuse to take away one jot or tittle 
of the old law applicable to deeds. 

Like a traveler through a well-known region, who 
halts at every public-house on the way, the judges 
seem resolved not to cut acquaintance abruptly with 
their old customers to whom or to which they owe 
wealth and fame, but gladly render their sources of 
refreshment to the parched junior, who can thrive only 
on the accidents that befall clients, whether inter 
vivos or in articula mortis, 

Even a slight change is certainly very dangerous to 
be adopted in any rule of construction, unless all the 
consequences of the innovation are carefully consid- 
ered beforehand. For what seems to be an innocent 
reform may work very great changes under new limi- 
tations. Any one who reads the annual financial 
reports issued by the federal secretaries will see the 
extraordinary changes effected indirectly, as well as 
directly, on prices and taxes, by a reduction or altera- 
tion of duty on one particular article, seemingly of a 
most unimportant nature. 

An occasional alteration in a rule of testamentary 
construction, indeed, is not as inconvenient as a change 
in a rule applicable to deeds. Because, certainty in 
the law does not and cannot insure good testamentary 
draughtmanship, which has been from time immemorial 
the perquisite of the village schoolmaster. Still, cer- 
tainty in the law and rules of construction eliminates 





judicial discretion, and this is not one of the least 
valuable results of a certain jurisprudence. 
The rule in Ferguson v. Dunbar, however, has 


lately been much shaken in England, and though it 


appears to be still unbroken in the United States (see 
2 Redfield on Wills, p. 371, et seq.), yet it is evidently 
doomed. In Cole v. Lemell, 2 Crown and Laws, 344, 
Irish, the doctriné in Crowder v. Stone was attacked 
by Lord St. Leonards; and that case, with its special 
surroundings, has fallen recently beneath the judicial 
axe in Marriott v. Abel, L. Rep. 7 Eq. 478. If there 
is any collateral condition or contingency affecting 
the gift to the survivors, except the implied condition 
of their survivorship, the rule in Ferguson v. Dunbar 
will not apply. If, for instance, the testator expressly 
refers, not merely to one of the legatees dying in the 
life-time of the other, but if one of them, dying child- 
less, or without issue, in the sense of children, the 
word.“ survivor” will be construed “ other,” and chil- 
dren such as those excluded in Ferguson v. Dunbar 
and Crowder v. Stone will take. 

Jarman, however (vol. 2, 617), thinks “the author- 
ities seem now to present an insuperable obstacle to 
the adoption of any change in the rule, where the 
context is silent as to other contingencies than that 
of survivorship alone.” The recent case, however, of 
Marriott v. Abel shows that Jarman’s apprehensions 
were not well founded. As the old rule is thus so 
completely wrecked in England, there is an a fortiori 
ground for expecting that it will not, in future, be 
applied in the United States, even when the context 
affords an aid to a liberal construction of the term 
“ survivor.” 

The next difficulty that has arisen under a limita- 
tion to survivors is, whether these take only the 
original, or else also the accrued shares of the donees 
whom they survive. This proposition has been 
decided in the negative. For instance, let us suppose 
that $1,200 are given to A., B. and C., as tenants in 
common; that is, share and share alike, and, in case 
any of them die under age, remainder to the sur- 
vivors. A. dies; his share of $400 goes equally to B. 
and C., each taking $200; that if B. dies also, C. then 
gets only $400, B.'s original share, and not the $200 
also, which he himself got by surviving A. Ex parte 
West, 1 B. C, C. 575, Perkins’ ed. The $200 not 
carried over pass to the next of kin of B. The alleged 
reason of this absurd rule is, that the courts disincline 
to divest any estate or interest once vested ; as if, for- 
sooth, legal disinclination or presumption has, or 
ought to have, any operation where the testator di- 
rects otherwise, and where the legal presumption is 
not a rule of public policy which admits of no control 
by testators. The doctrine is not unlike the rule as 
to the instantaneous transmission of a seisin, which, 
under the statute of uses, was held to execute only 
the first use. But even the ulterior uses were then 
supported in equity as trusts. Held, the cross remain- 
ders fail in equity as well as at law. 
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The courts, although tainted with the original vice 
of having adopted a most inconvenient rule, yet, with 
mucly praise-worthy zeal, have sought to atone for the 
primary evil. by evading it whenever the context 
affords any sort of fulcrum whereon to rest an argu- 
ment, For instance, if the testator shows that he 
intended to keep the whole property in one mass 
rolling along until it passed finally to an ultimate 
remainder-man, cross-remainders will be implied as to 
the accrued shares. Woolidge v. Churchill, 3 B. C. C. 
465, Perk. ed. 471, note a ; 2 Will. Ex. (2 Am. ed.) 877, 
898, 

The words “share and interest,” and “benefit of 
survivorship” will also carry accrued shares. But 
the words “share,” “portion,” or “part,” standing 
alone will not have this effect. If the gift to the ulti- 
mate remainder-man is, if all the legatees die without 
issue, the word “all” may be read “any,” so as to pass 
accruing shares, Jarman’s authority, indeed (vol. 2 
626) is against rendering the word “al!” as “any” in 
such cases. But, as the altering of distributive terms 
in wills to suit the context is frequently done, and as 
the word “all” only expresses what the rule of law 
would of itself operate, there is reason for not sacri- 
ficing it to what is obviously the primary and general 
intention of the testator, viz.: that the inheritance or 
property should not be dismembered unless where 
the primary donees left issue. 

The difficulties already noticed were silenced by the 
absurd but cast-iron fetters already referred to, which 
were sought to be put upon testamentary phraseology. 
The lay Proteus, however, still gives trouble by the 
use of the term “survivor.” For, in addition to the 
questions already referred to by us under this head, 
the word in question is capable of at least five differ- 
ent meanings, as to all of which the context is not 
unfrequently silent. 

Indeed, under an immediate devise or bequest to 
several as tenants in common, and if any of them die, 
his share to be divided between the survivors (Lord 
Bindon v. Earl of Suffolk, 1 P. W. 99), it is plain, 
that the reference to death means dying during 
the life-time of the testator. There is no other period 
to which a survivorship can relate. The donces 
cannot survive one another, and as they all take vested 
interests at the death of the testator, the question of 
survivorship is at once settled. Yet, even this simple 
rule was not established without difficulty, nor without 
some mistakes as to the nature of such a gift. A 
limitation to several persons as tenants in common, 
however, with a ciause of survivorship, is not incon- 
gruous or unknown to the law. It sounds like a joint 
tenancy with an express jus accrescendi, and as a 
devise to an heir in a will was formally held in England, 
as it is in some of the States even now, void, because 
he takes by act of law and not by the will, so an 
express jus accrescendi seemed only to be the expres- 
sion of the implied accruer incidental to joint tenancy. 


Sed expressio eorum que tacite insunt nihil operatur. 





This reasoning is correct, but its foundation in fact 
is false. A tenancy in common, with an express 
clause of survivorship, like a tenancy by entireties, 
incapacitates any of the tenants from conveying his 
or her share, which a joint tenant may do, to the 


detriment of the survivor. The survivor thus, under 
the express limitation, takes by purchase, whereas 
under a joint tenancy he would take by a legal devolp- 
tion, which, like descent, would leave him liable to 
the leases and certain other charges of the joint 
tenant. 

Yet it was a mistake on this point that originally 
led to the adoption of the beneficent rule, which ecom- 
puted survivorship at the death of the testator. Had 
the courts thought an express clause of survivorship 
might be imposed on a tenancy in common, they 
would have held the survivorship to be indefinite, 
and the last survivor to take all. Now, however, it 
is perfectly settled that under immediate gifts to 
several as tenants in common, with a clause-of sur- 
vivorship, all surviving the testator take vested and 
transmissible interests, never again to be divested 
under the will. See Rewalt v. Ulrick, 23 Penn. St. 
388; also, p. 381. 

But, where there is a preceding limitation to one 
for life, the whole question becomes subject to venue 
and complications. Under such a testamentary settle- 
ment the period of membership may relate (1) to the 
death of the testator, or where the gift is immediate 
and not preceded by an interest for life, or (2) the 
survivorship may refer to the death of the tenant for 
life, or (3) if there is some other contingency, the refer- 
ence may be to the occurrence of that contingency (a) 
during the life of the testator, or (b) during the life 
of the tenant for life, or (c) during the lives both of 
the testator and tenant for life, which, finally, the 
period of survivorship may be indefinite, and so give 
the whole property to the last surviving of the original 
donees, 

These intricate difficulties render the legal doctrines 
respecting survivorship fit subjects for the mathemati- 
eal course in Harvard. In the cases already consid- 
ered by us of immediate gifts, the aim of the clause 
of survivorship was to prevent a lapse by the death 
of any of the donees in the testator’s life-time. But 
the insertion of a previous limitation for life or of 
any other contingency leaves it often wholly uncer- 
tain how to reckon the survivors or at what period 
the class are to take the property. 

The early cases, on this question, uniformly fol- 
lowed the rule established as to immediate gifts, and 
made remainders, also, to survivors to take effect at 
the period of the testator’s death, for those who then 
survived him. See Campbell v. Heron, Cam. & Nor. 
298. This rule still continues as to real property; 
but, as regards personalty, the doctrine has been long 
altered. Hill v. Chapman, 13 Ves. 375, Sumner’s Ed 
note a, As regards such bequests, the property will 
only be divided among those who survive the tenant 
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for life. The class of donees is thus subjected to a 
double contingency, first, to that of lapse or dying in 
the testator’s life-time, and secondly, to the risk of not 
surviving the tenant for life. Jarman, however, not 
only approves of the rule which thus postpones the 
vesting of interests, but would gladly see it extended 
to devises of realty. His authority is of so much 
weight that it is not unlikely it will accomplish this 
object of his desire. Indeed, already judges have 
expressed great dissatisfaction at the existence of two 
different rules of construction, not warranted, as in 
Forth v. Clapman, 1 P.Wms. 166, by any extrinsic im- 
perfection or anomalies in the law itself, but solely 
founded upon construction. However, if it be not bold 
for us to hazard an opinion contrary to the high author- 
ity of Jarman, we confess that it seems better far to 
adapt the personal to the real rule in question, rather 
than vice versa. The law favors the vesting of interests 
in realty somewhat more earnestly, perhaps, than as 
regards bequests. But this is a defect of the law 
and any judge-made change ought to operate rather 
in the direction of vesting ut res magis valeat than of 
defeating the intention of a testator. 

Sometimes, as in Bather v. Giles, 2 P. W. 280, the 
donees will be held to be joint-tenants for life, with 
several remainders in tail. This will result if the words 
of severance are only predicated of the remainders. 
For the law — English common law —leaned to a joint- 
tenancy, although this leaning, even in England, is 
gradually becoming obsolete, while equity will; on 
the slightest ground, ignore this common-law rule. 

The leading case on remainders of personalty to a 
class of survivors after a limitation of a life interest is 
Cupps v. Woolcott, 4 Madd. 11, in which the present 
rule applicable to personalty was tor the first time 
laid down by Sir J. Leach in a certainly very able 
manner. “If,” said his lordship, “there is no pre- 
vious interest given in the legacy, then the period of 
division is the death of the testator, and the survivors, 
at his death, take the whole legacy. But, if a previous 
life estate be given, then the period of division is the 
death of the tenant for life, and the survivors at such 
death will take the whole of the legacy.” But, lega- 
cies, though construed by the rules of the civil law, 
were not always thus postponed in that jurisprudence 
to the day of payment or period of distribution. On 
the contrary, the maxim debitum in presenti soluendum 
in futuro shows that the civil law did not always aim 
at the postponement of vesting. However, the rule 
in Cupps v. Woolcott continues firmly established as the 
law of bequests where the context does not provide 
to the contrary. See Den v. Sayre, 2 Penn. 598. As 
regards real estate, however, the rule is different from 
that relating to bequests. Devises in remainder are 
construed exactly as devises in possession on this 
point, and the survivors mean those who survive 
not the tenant for life but the testator. If a.collateral 
contingency, however, is introduced, such as the tenant 
for life, or any of the donees dying without issue, this 





may of course shift the period of vesting; yet, if 
possible, it will be restrained to the date of the death 
of the tenant for life. See Aforgan v. Morgan, 5 Day, 
517. The courts are very much indisposed to inter- 
pret survivorship as indefinite, and meaning the 
ultimate survivor of the donees. <A gift, however, 
over to an ulterior remainder-man will render the 
survivorship indefinite as it will also pass accrued 
shares. 

The context, of course, if properly worded, may 
set all the preceding rules at defiance. See Dickenson 
v. Jordan, 1 Murphy, 494. 


OOH 


CONFLICT OF LAWS.* 


The increase of facilities fer communication tend to 
bring the people of different countries more and more 
together, both in social and business intercourse, and 
thus enlarge the sphere of international law. That 
law flourishes feebly in a barbarous age, Its princi- 
ples are little understood and much less regarded. 
Compacts and treaties are indeed made by savage 
tribes, but they are usually to serve a temporary pur- 
pose and intended to be dispensed with whenever by 
such action the interest of either party to them will 
be advanced. But that mass of jurisprudence which 
governs the dealings of the citizens of the world to- 
day is the offspring of civilization and peace. 

The doctrine that the laws of a country have no 
extraterritorial force is being limited by the comity 
of nations, and daily the courts of one government 
explain and give effect to the statutes and customs of 
another. Often this is done where the habits or the 
policy of the people in whose tribunal the occasion for 
the acts arise would seem in antagonism with the 
law declared. But the advantages of enforcing up- 
right dealing between individuals are so well under- 
stood that the courts of most countries are willing to 
forego a local and temporary advantage in order to 
vindicate a great principle. 

Peculiar difficulties arise, however, in carrying into 
practice the generous idea of respecting the institu- 
tions of other nations. The disagreement between 
laws of different countries is often radical, and the 
foreign cannot be upheld without sacrificing the home 
enactment. Then, too, it is not uncommonly doubt- 
ful from which sovereignty the rule of action to be 
upheld must be taken. This leads to what has been 
not inaptly termed a conflict of laws, and under this 
title have been arranged such principles as experience 
has suggested for the determination of rights involv- 
ing the consideration of diverse systems of jurispru- 
dence. It is perhaps more properly designated as 
private international law, having in its application 





* A treatise on the conflict of laws, or private interna- 
tional law, including a comparative view of Anglo-Ameri- 
7. and h jurisprudence. By Fran- 

author “a 2 on American 


Ro 
cis Wharton, LL. D. treatise 
criminal law, etc. Philadelphia, Kay & Brother, 1872. 
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relation only to the affairs of individuals as affected by 


international treaty or comity. ~ 

This department of law was recognized as early as 
men of different nations did business with each other. 
Yet its modern comprehensive character was never 
understood by the jurists of the older civilization. 
Even at the beginning of the present century it was 
to no great extent developed. The work of Judge 
Story, published in 1834, was the first book in which 
it was treated as a distinct branch of legal learning. 

This last-named work at once took position as a 
standard authority, not only here, but in every other 
country. It occupies a place in England among the 
very foremost elementary treatises. 

So far as we know no English writer has attempted 
to occupy the same ground. The chief reason of this 
has been that the peculiar political system adopted 
here gave oceasion for the application of the princi- 
ples of private international law far more frequently 
than was possible in any other country. Our State 
tribunals were numerous, our people migratory, and, 
perhaps, more than ordinarily litigious, while the laws 
regulating these matters, about which individuals 
quarrel, such as marriages, divorces, successions, etc., 
varied in different sections. Besides, intercourse and 
business between the States was wholly unrestricted, 
and no care was usually taken by citizens concerning 
where contracts were made or were to be performed. 
Thus the material here was abundant, and a work, 
whose stories were not drawn to a considerable ex- 
tent from American sources, would, of necessity, be 
of little value; and no foreign legist could hope to 
better a work already so ably performed. 

Since Judge Story wrote many changes have taken 
place. The nations have been united more closely, 
and though war has not ceased, peace has been the 
rule. A federation, resembling our own, in many re- 
spects, has come into existence on the European con- 
tinent, where several jurisdictions have to pass upon 
legal questions which a few years ago were almost 
peculiar to us. We mean, of course, the German 
empire. 

A work upon the conflict of laws, written in that 
country, by one familiar with the institutions of the 
confederation which has, after so many years of nom- 
inal and doubtful existence, become a reality, whose 
states are independent, and yet part of a whole, after 
the same manner as our own organization must, of 
course, present much that the production of an author 
couversant only with the practical operation of law in 
America would not. The civil law, which forms the 
basis of German jurisprudence, is far more readily 
adapted to answer the purpose of international regula- 
tions than the common. In fact, it was designed as an 
international code, and, as is well known, from it very 
much that is valuable in the recognized law of nations 
was taken. Thus, in some respects, recent events 


have placed Germany, at the present, much in advance 
of the United States on this subject, and a treatise 
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which did not accept the position of the former coun- 
try would be behind the age. 

An author having a knowledge of American inter- 
state law would be well fitted to investigate the 
European counterpart. This species of law is yet to 
a great extent new to the lawyers of the continent. 
The people there, even those speaking the same lan- 
guage, have never mingled so freely as we, but have 
maintained local prejudices and isolation. The past 
ten or fifteen years have witnessed a change it is true, 
but unrestricted commerce is yet not as well compre- 
hended as in this country. 

Mr. Wharton is at home on the subject of American 
interstate law, having written several well-known 
treatises upon criminal law, which are standard au- 
thorities in that department in every section of the 
country. We believe he has performed his last work 
thoroughly and well, and are confident that the book 
before us will find place in the law libraries of the 
world along side of that of his great predecessor 
Story. 





TITLE BY USER AND PRESCRIPTION. 


The Zvening Mail newspaper, of London, has a re- 
print of the best portions of the Times, and had been 
thus issued for the last seventy years. It was pub- 
lished only thrice a week, such being the usual way 
in which evening papers were published in the United 
Kingdom until our British cousins took lessons in 
journalism from ourselves, and regarded the evening, 
as well as the morning, to constitute a day, for pur- 
poses of periodic literature. Besides the privilege of 
copying from the Zimes, without any demur from the 
proprietors of that most famous newspaper, the pub- 
lishers of the A/fail were at liberty to use the type and 
printing machinery of the Zimes, Affairs went on 
smoothly between the rival papers —a matter which 
entitles the proprietors, jointly and severally, to 
canonization —until a few years ago, when Mr. 
Walter, the leading stockholder in the Times, and 
son of the founder thereof, took it into his head 
to call on the proprietors of the J/ail to give reasons 
for the freedom of the press which they claimed. 
Not satisfied with the reply of the evening editor, 
he at last took proceedings in chancery for an in- 
junction to restrain the proprietors of the Jfail from 
further exercising their almost immemorial privilege. 
The vice-chancellor, after we know not what length- 
ened period of litigation, ordered a sale of the Afail. 

But, alas, for the mere theoretical omnipotence of 
the law! The order for sale proved a nullity. No 
one came to buy. Instead of a sale, the vice-chan- 
cellor should have ordered a purchase. As it was, 
the evening paper was put up for sale, but it found 
no bidders. Its chief value consisted in the privilege 
of using the printing machinery of The Times, and 
when this right was forbidden, its other advantages 
dwindled into insignificance. It had, it appears, but 











THE ALBANY LAW JOURNAL. 





a small circulation, and no income of the advertising 
kind. 

We refer to the decision in this case as being one 
of the strangest that could possibly occur, unless the 
special circumstances proved, to the satisfaction of the 
vice-chancellor, that the proprietors of the evening 
paper had surrendered, for value, their time-honored 
rights to the proprietors of The Times. For, of all 
titles, that resting on prescription is the very best. 
For the granting of possession the court will, if nec- 
essary, presume the beginning of the possession to 
have been founded on a lost deed of grant, and will 
direct juries to find on their oaths that there was such 
a deed— Nay, even where an act of parliament has 
secured the title of A. against alienation, yet, B., if 
for many years in possession, will be presumed to 
have had originally another statute for the right 
which he exercises, although there may be no trace 
or record of such statute. -This presumption of a lost 
act of parliament as well as of a lost grant has been 
made against the Prince of Wales as Duke of Corn- 
wall. The prince is prohibited by statute from 
aliening any of the lands of the Duchy. Yet, a lord 
of a manor often prescribes for wrecks against the 
prince and even for moneys and land. Prescription 
is properly applicable only to incorporeal rights. <A 
title to land from enjoyment is said to be acquired by 
user and the statute of limitations. Yet, under either 
head, every right known to the law will be protected 
after long user. No matter whether it was a mere 
revocable license or not originally, it will, by the lapse 
of time, confer one of the best titles. Hence, the 
maxim xe diuturnitate temporis omnia presumuntur 
rite et bene esse acta, 





———_4e—__—_ 


CURRENT TOPICS. 


A bill to establish a record of naturalization, in con- 
nection with the State department, has been intro- 
duced in the house of representatives. Considering 
the importance of the subject, it is strange that no 
move has ever been made to give the federal govern- 
ment a practical control over admission to citizenship. 
When a foreigner becomes naturalized both he and 
the nation take upon themselves the performance of 
certain duties. It is proper under such circumstances 
that both contracting parties should know with whom 
they are dealing. On the side of the individual there 
is no difficulty, as he will be sure to obtain the benefit 
of what has been done. For the protection of the 
nation care should be taken that it may be able to 
receive its return from the transaction, and this bill is 
a movement in the right direction. 


The matter of Ross's Trusts, recently decided in 
England by Vice-Chancellor Wickens, in which the 
court holds, that the grandchildren and great grand- 
children of an intestate who dies leaving no children. 
take per stirpes, and not per capita, is remarkable as 
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being the first case wherein a very important and 
frequently rising question has been passed upon by 
the English courts, notwithstanding the statute under 
which it comes up has been in force two hundred 
years. The Law Times says: “In these cases the 
parties interested, or their advisers, have probably, 
without hesitation, adopted the statement of the law 
as applicable to this case contained in the treatise of 
Toller on Executors, and which has been adopted into 
Mr. Justice Williams’ work on Executors and Admin- 
istrators, the generally recognized text-book on the 
subject. At page 1385, of the Gth edition of that 
work, the law is laid down thus: “If a father have 
three children, John, Mary and Henry, and they all 
die before the father, John leaving, for instance, 
two children, Mary three, and Henry four, and after- 
ward the father die intestate, in that case all his 
grandchildren shall have an equal share, for as his 
children are all dead their children shall take as next 
of kin. Such, also, would be the case with respect to 
the great grandchildren of the intestate, if both his 
children and grandchildren had all died before him.” 
The decision to which we have alluded was made 
by Sir John Wickens in re Ross's Trusts, after taking 
time for consideration, and the learned vice-chancel- 
lor there distinctly held, that the passage cited is not 
law, and speaks of it as a dictum transferred into Mr. 
Justice Williams’ treatise from Toller, and remarks 
that “it appears to stand there on the authority o 

Toller, since the only cases cited are those cited by 
Toller, and irrelevant,” and that in the case supposed 
by Toller, issue of the intestate of every degree take 
in right of representation per stirpes, and not per 
capita, The vice-chancellor’s decision appears to us 
thoroughly sound, and at the same time puts a con- 
struction on the statute more in accordance with the 
presumable wishes of intestates than that which in- 
volves a distribution per capita.” 





The Scotch complain that they are not enough 
legislated for, a matter which we had supposed would 
never cause uneasiness anywhere. It seems that 
very many of the laws made by parliament do not 
extend to Scotland, on account of the difficulty of 
carrying out their provisions under the forms of Scot- 
tish law. Then, again, the nomenclature of the law 
of that unfortunate country is not fully understood 
by the mass of members of parliament, whose memory 
grasps with difficulty the meaning of “fees of con- 
quest” and “hypothec,” and must absolutely fail 
them when the discussion falls upon “recent spuilzies” 
and “tinsels of superiorities.” 


A bill has been introduced in the legislature of 
Pennsylvania which provides 
“that in the trial of any indictment, complaint or 
other proceeding against any person or persons charged 
with the commission of crimes or offenses, any person 
so charged shall, at his or her own request, and not 
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otherwise, be deemed a competent witness; the credit 
to be given to such testimony being left solely to the 
jury, under the instruction of the court: Provided, 
that this act shall not extend to the trial of any person 
or persons on an indictment charging a capital offense.” 
We regret that capital cases are excluded, as they are 
the ones where the privilege of an accused person to 
explain is most necessary. In this State no discrimi- 
nation is made, and the law has worked well. 


This seems to be the day of commissions. To say 
nothing of the joint high commission, and all the sub- 
sidiary commissions to which that one gave birth, 
every legislative body in existence feels it to be a 
duty to establish as many of these tribunals as pos- 
sible, and to direct them to take testimony upon every 
conceivable subject, and report their conclusions 
thereupon. The commission is indeed a valuable aid 
to modern legislation. So many are the interests de- 
manding government interference that it is impossible 
to reach them in any other way. And these bodies, 
having no further power than to find out what they 
can, and tell what they find out, are not embarrassed 
by any of those technicalities which persons or bodies 
with whom is the responsibility of decision find it 
expedient or necessary to institute. 

saetieiliabiamews 
OBITER DICTA. 


At a recent trial in London, a new profession was 
developed. A witness alleged that he was an “early 
caller,’ and that he supported himself by calling peo- 
ple in the morning. His business hours were from 
1 A. M. till five, and his first customers were bakers. 
Tennyson might enlist his services in behalf of the 
May Queen! 

Awitness in court, who had been cautioned to give 
a precise answer to every question, and not to talk 
about what he might tnink the question meant, 
was interrogated as follows: “You drive a wagon?” 
“No, sir, Ido not.” ‘“* Why, sir, did you not tell my 
learned friend sothismoment? ‘“ No, sir, I did not.’ 
** Now, sir, I put it to you on your own oath: Do you 
drive a wagon?” “No, sir.” ‘“* What is your occupa- 
tion, then?” ‘I drive a horse.” 


“T attended, one day,’ says an English lawyer, “at 
a county court, and was about taking my seat, when a 
tall court-keeper, wearing a black gown, who happened 
to know me, thus addressed me: ‘ Mr. J., may I beg of 
you to give up that seat? fora gentleman who comes 
here every day the court sits always pays me for the 
seat. The fact is, he declares he is tired of comedies 
and farces at a theatre, and that, to his mind, there is 
nothing in the shape of amusement and fun equal to 
the proceedings of a county court trial.’ ” 

“* Reserved seats"’ would be neither popular nor 
profitable in this country. Most of the idlers about 


our courts had far better keep away. Though there 
are episodes in many a trial that are “as good asa 
play,"’ the court-house is no place for those who crowd 
in simply for amusement. 





COURT OF APPEALS ABSTRACT. 


BILLS AND NOTES. 


Consideration. — An aged woman was in the habit of 
calling upon a girl to do certain favors for her. The 
girl spent considerable time in the performance of 
these favors, and did someof them reluctantly. The 
old lady expressed her intention of furnishing the girl 
some money to enable her to purchase a piano, but not 
wishing to spare the money at the time, executed a 
note which she sent to the girl with her regards. Held, 
that there was some evidence of services which would 
have been the proper subject of compensation, which 
was sufficient to submit to a jury upon the question 
whether the note was gven as a compensation or as a 
gratuity, and that the granting of a nonsuit by a referee 
was erroneous. Schofield v. Hernandez. Opinion by 
Rapallo, J. 

CONTRACTS. 

1. Construction of.—The defendant gave the plain- 
tiffs’ intestate a note. At the same time such intestate 
advanced to defendant $2,000, which was to be used in 
an adventure, in which defendant and one W. were 
interested. At the sametime defendant and the intes- 
tate made an agreement by which defendant agreed 
“to give said T. R. (intestate) my promissory note 
for one thousand dollars to secure said T. R. against 
one-half of the loss that the said capital of $2,000 may 
sustain by the hazard of said business.” It wasstipula- 
ted that the defendant should transfer to intestate his 
interest in a Guano Island, and that, after the $2,000 
should be repaid, intestate was to receive one-half of 
all proceeds to which defendant would be entitled by 
reason of his copartnership with W. Intestate was to 
hold a bill of sale as collateral security, but to become 
absolute in six months, at which time the note would 
become due. Intestate was also empowered to receive 
all defendant’s share of profits until the $2,000 should 
be repaid. Held, that the advance of money to de- 
fendant was not an ordinary loan, to be repaid ina 
fixed time with interest, but a stipulation for an adyan- 
tage which was contingent. If the adventure was 
unsuccessful, and the property put in his hands as colla- 
teral did not avail enough, he must sustain the loss. 
Rogers v. Smith. Opinion by Folger, J. 

2. The note only provided for one-half of the loss 
which might accrue, not exceeding $1,000, and before an 
action could be maintained on it and the agreement, 
a loss must be sustained by the intestate, and no re- 
covery could be for more than one-half the loss. Ib. 

8. Sale and delivery: implied conditions.—The de- 
fendant contracted to sell and deliver to the plaintiff 
certain specified articles of personal property. Various 
things remained to be done before delivery was made. 
Before the time for delivery, the articles were destroyed 
by tire without the fault of the seller. An action was 
brought by the buyer for damages by reason of the 
nonfulfillment of the contract on the part of the 
seller. Held, that there was an implied condition in 
the contract that the property was to continue in exist- 
ence, and that the purchaser was not entitled to main- 
tain his action, and this would not be affected by the 
manner of the destruction of the property sold. Dez- 
ter v. Norton. Opinion by Church, C. J. 

4. The general rule is, that where the performance 
of a duty or charge created by law is prevented by 
inevitable accident without the fault of the party, he 
will be excused, but when a person absolutely contracts 
to do a certain thing not impossible or unlawful at the 
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time, he will not: be excused from the obligations of 
the contract unless the performance is made unlawful 
cr is prevented by the other party. And neither inev- 
itable accident nor the act of God will excuse him. Ib. 
5. But where the performance of a contract depends 
on the continued existence of a given person or thing, 
a condition is implied that the impossibility of perform- 
ance, arising from the perishing of the person or thing, 
shall excuse the performance, because, from the nature 
of the contract, it is apparent that the parties con- 
tracted on the basis of the continued existence of the 
particular person or thing. (113 E. C. L. R. 824.) Ib. 


EVIDENCE, 


1. Letters of administration: consideration: presump- 
tion of fair dealing. — Letters of administration intro- 
duced as evidence are, prima facie, sufficient to prove 
the character of the party named in them as adminis- 
trator. Belden v. Meeke. Opinion by Folger, J. 

2. An assignment, purporting to be duly made by the 
presidert_of a bank, will be presumed to be done with 
authority, even though there is no proof that it was 
authorized by a vote or resolution of the board of di- 
rectors. Ib. 

3. Where the expressed consideration of an instru- 
ment is but one dollar, and there is no proof of agreater 
consideration, the law will presume that it was made 
upon a good consideration unless the contrary affirma- 
tively appears. Ib. 

4. Where there is proof that a bank officer made an 
assignment of an instrument to secure a private in- 
debtedness, he will not be inferred to have violated his 
duty and used the effects of the bank for his private 
purpose. His dealings will be presumed fair rather 
than fraudulent. Ib. 

5. Transcript of recorded instrument.— The properly 
authenticated transcript of the record of an instru- 
ment, duly recorded, has the same power and effect as 
the original instrument. Such transcript is not second- 
ary evidence, and the loss of the original need not be 
proved. Clark v. Clark. Opinion by Allen, J. 

6. In malpractice: cumulative.— Evidence that the 
defendant, a physician, against whom this action was 
brought fcr malpractice, had not presented any bill for 
his services was admitted on the trial. Held, that it 
was improper and should have been rejected. The 
admission of such evidence is error, for which a judg- 
ment should be reversed. Baird v. Gillett. Opinion 
by Allen, J. 

7. Where improper evidence is given on a trial, 
although it be merely cumulative, it will be cause for a 
reversal. Ib. 

8. Of expert: competency of: exceptions.—On a trial 
of an action for damages by reason of personal injury 
resulting from defendant’s negligence, plaintiff's coun- 
sel put the question to a physician who had attended 
the injured person: ‘Can you state as to the probable 
result and extent of theinjury?’’ Held, that the ques- 
tion put to an expert was competent. It did not call 
merely for the possible but for the ordinary and natur- 
al result of the injury. Briant v. Tremmer. Opinion 
by Church, C. J. 

9. .\ party who alleges error holds the affirmative in 
the appellate court and must be able to show it specifi- 
cally. If a question is put capable of a construction 
which makes it competent, a general objection will not 
be regarded although it is also capable of a construc- 
tion which may render it incompetent. Ib. 





PARTNERSHIP. 

1. Voluntary association: marine court: appeal.—The 
plaintiffs and defendant were all members of a volun- 
tary association not incorporated. This action was 
upon a contract made by the defendant with the &sso- 
ciation. The plaintiffs had received assignments of all 
interest in the claim from other members of the asso- 
ciation, but not from defendant. Held, that the rights 
of the associates were those of partners. No associate 
had an interest in the property and effects of the asso- 
ciation which could be separated and taken out of the 
whole for his sole use until the association was dis- 
solved, and in any right of action arising on an agree- 
ment made with the association he could not so trans- 
fer his interest than that an action cou!d be maintained 
by his assignee in his own name upon it. McMahon y. 
Rohr. Opinion by Folger, J. 

2. While a court of equitable jurisdiction might, if 
all the parties were before it, grant relief, the marine 
court, not having that jurisdiction, should have 
granted a nonsuit in the action. Ib. 

3. At the general term of the marine court there was 
a judgment of affirmance for defendant, and an appeal 
was taken to the general term of the common pleas, 
the parties stipulating that the cause be argued on the 
merits, both sides waiving all objections not involving 
the merits. Held, that this could not confer jurvisdic- 
tion. Consent cannot give jurisdiction to an appellate 
court. Ib. 

PRACTICE, 


Costs. — Where two cases were practically consoli- 
dated, the referee making but a single report in both, 
and judgment was entered with but a single bill of 
costs and the judgment affirmed by the general term, 
and but one appeal and one transcript taken from the 
court below upon affirmance in this court, there can be 
but one bill of costs. Brush v. Noyes and King v. 
Brush. Opinion by Allen, J. 


STATUTES. 


1. Construction of.—The supreme court, by an act 
passed April 20, 1866, were authorized, upon the peti- 
tion of the receiver of ‘* The Evergreens,” a rural cem- 
etery, to provide, among other things, for the liquida- 
tion of its debts by a sale of its real estate. By an act 
passed April 23, 1870, certain amendments were made 
to the former act. The property was advertised under 
the order of the court and the provisions of the acts 
named. On the 12th of April, 1871, and before a sale, 
the legislature passed a general act regulating the sale 
of lands of rural cemeteries, which contained the pro- 
vision that “no real estate of any rural cemetery 
or rural cemetery association shall be sold otherwise 
than in pursuance of the act or acts under which such 
cemetery association was incorporated; nor for any 
other than cemetery purposes, except as provided by 
section one of this act, and all acts and parts of acts 
inconsistent with the provisions of this act are hereby 
repealed.’’ The premises advertised were sold at auc- 
tion and bid off by one B., who refused to complete 
the sale upon the ground that the effect of the act of 
1871 was to prohibit the sale and repeal the acts of 1866 
and 1870 mentioned. Held, that the objection of the 
purchaser was not tenable; that the intention of the 
legislature to repeal the acts under which the sale was 
made will not be adopted by implication nor from gen- 
eral or equivocal words. Matter of The Evergreens. 
Opinion by Church, C. J. 
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2. In the interpretation of a statute, the real inten- 
tion will prevail over the literal sense. The context, 
the occasion and the objects of the law are to be con- 
sidered, and a statute will not be held repealed by 
implication if a reasonable construction will enable it 
to stand consistently with the alleged repealing statute. 
Ib. 

——— © @e« —-——_ 
DIGEST OF RECENT AMERICAN DECISIONS.* 
(Continued.) 
CONTRIBUTORY NEGLIGENCE. 
See Negligence, 2, 5,7; Railroad Company. 
CONVERSION. 

Certain coupons of United States bonds, belonging 
to S., had been stolen from him, and delivered by one 
who received them from the thief to H., and by him, 
acting as agent and in good faith without gross negli- 
gence, sold and turned into money, which he paid to 
the person from whom he recvived them, Held, that 
H. was not liable to 8S. for their conversion. Spooner 


v. Holmes, 491. 
See Husband and Wife, 2. 


CONVEYANCE. 


1. The defendant made a conveyance of land to the 
plaintiff, not actually including acertain lot of seven- 
teen acres, which defendant had represented and plain- 
tiff had been led to believe to be covered by the deed. 
By a proviso in the deed, plaintiff assumed the burden 
of maintaining a line fence, being induced to consent 
to the proviso by false representations of the defend- 
ant in regard to the amount of fence which his neigh- 
bors would be obliged to maintain. Part of the pur- 
chase-money for the land was paid in government 
bonds, the defendant agreeing to take them at par and 
pay the interest and premium, and there was a con- 
siderable sum due to the plaintiff thereon. By a bill 
in equity the plaintiff prayed that the defendant be 
compelled to convey the additional seventeen acres, 
to release plaintiff from the proviso and to pay the 
amount due on the bonds. Held, that the conveyance 
prayed for could not be decreed; that the remedy re- 
lating to the proviso and to the bonds was adequate 
at law; and that, as the plaintiff cid not offer to 
rescind the whole contract, there was no remedy in 
equity. Glass v. Hulbert, 418. 

2. The plaintiff, owning a piece of wild land, told the 
defendants that the premises should be theirs as long 
as they lived, and put them in possession of the same. 
The defendants occupied the premises for a number 
of years, and made extensive improvements upon 
them. Held, that the expenditures made upon per- 
manent improvements constituted, in equity, hb con- 
sideration for the promise of the plaintiff, and that 
the performance of the promise, although by parol, 
could be enforced in equity, and that an action of 
ejectment would not lie against defendants in posses- 
sion. Freeman vy. Freeman, 657. 


CORPORATION. 
1. A banking corporation was instituted under a 
statute which provided that no director or other 
officer of the bank should borrow any money from the 
bank, under penalty of fine and imprisonment. The 
president of the bank, who was also a director, bor- 
rowed a large sum of money from the bank, and after- 





* From 3 American Reports. 





ward made an assignment of his property for the ben- 


efit of his creditors, and, on an appeal from an order 
allowing the claim of the bank under the loan, held, 
that the contract arising from the loan was enforcable, 
though prohibited by statute, and that the lien of the 
bank on property in the hands of the assignee was 
good to the extent of the loan. Lester v. Howard 
Bank, 211. 

2. Some of the stockholders of a manufacturing 
company transferred four hundred shares to C., to be 
held by him “‘ for the benefit of the corporation,’’ and, 
at an election of officers, C. voted on these four 
hundred shares, whereupon the election was claimed 
by the persons having the highest number of votes. 
Held, that a mandamus would issue to compel the 
surrender of the offices to the persons having the 
highest number of votes, after excluding the four 
hundred. American Railway Frog Co. v. Haven, 377. 


See Evidence; Penalty; Transfer of Causes; Promis- 
sery Note, 1, 3. 


costs. See Insoulvent Estate. 


DAMAGES. Sec Common Carrier, 3; Seduction, 1; 
Vendor and Vendee. 


DAMNUM ABSQUE INJURIA. See Municipal 
Corporations, 9. 


See Highway, 1. 


DEED. 

1. A grantee under a conveyance with a restriction 
that none but a dwelling-house shall be erected on the 
premises, and that the ‘*‘ building, when erected, is not 
to be occupied for the purpose of carrying on any 
offensive trade or calling whatever,” cannot use a part 
of a dwelling, so erected, as a grocery store. Dorr v. 
Harrahan, 398. 

2. A deed of land, reciting a pecuniary considera- 
tion, and to take effect after the decease of the grantor, 
upon condition of certain services to be rendered him, 
may be maintained as a covenant to stand seized to 
the grantee’s use, notwithstanding the absence of the 
relation of blood or marriage between the grantor and 
grantee. Trafton v. Haves, 494. 

See Conveyance. 


DEDICATION. 


DEL CREDERE AGENT. 


A del credere agent collected a bill of goods due his 
principals from a customer, and placed the amount to 
his own account with his bankers, and purchased of 
them a gold draft, which he caused to be made payable 
to his own order, without reference to his character as 
agent, and, after indorsing it to his principals or their 
order, transmitted it to them in payment not only of 
the price of the goods sold to the customer, but also of 
a balance due from himself. The draft was dishonored 
and returned to the agent who treated the loss as his 
own and promised to send another draft, and in the 
mean time unsuccessfully solicited payment of the 
draft from the drawers to himself and then caused 
himself to be made a preferred creditor of the drawers, 
who had failed. In an action by the principals against 
the agent, to recover the amount of the draft, held: 

1. That the contract resulting from the del credere 
character of the agent was not entirely discharged in 
the payment of the money by the customer to the 
agent. 

2. That the agent was further liable, after the receipt 
of the money either by virtue of the del creder: com- 
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mission, or by his indorsement of the draft, although 
he had used ordinary diligence in transmitting the 
money. 

3. That the promise of the agent to assume the debt 
after the dishonor of the draft was not valid unless he 
had full knowledge of tho neglect of his principals in 
making demand, and in giving notice of the dishonor 
of the draft. 

The relation of a del credere agent to his principal is 
that of debtor and creditor, and he is bound absolutely 
to see that his principal is paid. Lewis Brothers v. 
Brehme, 190. 


DELIVERY. See Sale and Delivery. 
DEVISES. Sce Wills. 


DIVORCE. 


When the wife is possessed of an organic defect ren- 
dering cvition imperfect and conception impossible, 
which defect existed at the time of the marriage, and 
is conceded to be permanent, the marriage contract is 
void ab initio, on the ground of impotency, and a deed 
of separation voluntarily entered into by the husband 
and wife will not bar a subsequent application by the 
husband for a divorce a vinculo on the ground of such 
impotency. J. G. v. H. G., 183. 

_ DRAFT. 

A bank discounted a draft on the faith of a letter of 
credit from the drawee and the draft was unavoid- 
ably lost in the course of transmission to the special 
indorsee of the bank. Held, that the bank could re- 
cover of the drawee in equity, on offering indemnity 
against the draft. Savannah National Bank v. Has- 
kins, 373. 

See Payment, 2. 
DRAINAGE. See Municipal Corporation, 4. 
DROP LETTER. See Promissory Note, 6. 


DOWER. See Husband and Wife. 3; Lunatic. 


EASEMENTS AND SERVITUDE. See Municipal 
Corporation, 1. 


ENTRY OF FORECLOSURE. See Insurance, 10. 
EQUITY. See Conveyance; Mortgage. 
EQUITY OF REDEMPTION. See Mortgage. 
EVIDENCE. 

1. In an action by the broker against his customer, 
to recover, in case of loss in purchase of stock, the 
letters of a correspondent in a neighboring city are in- 
competent as evidence to prove the purchase and sub- 
sequent sale of the stock in obedience to orders from 
the broker. Rosenstock v. Torney, 125. 

2. In an action under an act of the legislature, which 
act had been signed by the governor, certified under 
the great seal, and published as required by the State 
constitution, evidence was offered to show that the act 
had been changed by a mistake of the engrossing clerk. 

.Held, inadmissible. The Mayor of Annapolis v. Har- 
wood, 161. 

3. A certified copy from the registry, of a deed pur- 
porting to have been executed under the authority of 
a corporation by its president, isadmissible in evidence 
without proof that the president had authority to 
execute it. Chamberlain v. Bradley, 331. 

4. A sworn copy of a letter-press copy of a lost letter 
1s competent as evidence of the contents of the letter, 
without producing the letter-press copy. Goodrich v. 
Weston, 469. 
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5. Parol evidence is admissible for the purpose of 
applying the terms of a written contract to the sub- 
ject-matter. Sweat v. Shumway, 471. 

See Highway, 1; Privileged Communications; 
Promissory Note, 1. " 


EXECUTION. See Conditional Sale. 


‘FALSE IMPRISONMEST. 

An officer attached an attorney’s desk and library of 
not more than $200 in value, situated in the office of a 
broker, kept possession of the office for more than five 
hours of daylight, and then, after demanding and 
being refused a key, obtained one from a locksmith for 
the purpose of continuing his possession. The broker 
caused another lock to be put on the door, and after 
giving the officer notice to remove the goods immedi- 
ately, and his refusing to do so, locked him in for the 
night. In an action for assault and false imprison- 
ment, held, that the officer delayed removing the goods 
for an unreasonable length of time; that he abused his 
authority and became a trespasser, and that he could 
therefore not recover. Williams vy. Powell, 396. 


FEDERAL courRTS. See Transfer of Causes. 


FORFEITURE. 


A forfeiture without notice to the owner of the 
property, and without an opportunity of being heard 
on the question of the owner’s culpability, is contrary 
to the provision in the bill of rights, that no one shall 
be deprived of his property unless by the judgment of 
his peers, or the laws of the land. Craig v. Kline, 636. 


FREE Pass. See Common Carrier, 4. 


GIFT. 


1. The declaration of an intention to give, followed 
by delivery of the subject-matter of the intended gift 
to a bailee, for the benefit of the donee, constitutes a 
perfected gift. Gardner v. Merritt, 115. 

2. A grandmother of several grandchildren having 
stated that ‘‘ she was going to put money in the bank 
for her grandchildren,’ deposited various sums of 
money in the savings bank to the credit of the grand- 
children, and, in accordance with the by-laws of the 
bank relative to deposits by parents and guardians, 
caused them to be made subject to her own order or 
that of her daughter. On the death of the grand- 
mother, her own daughter became executrix of the 
estate, and withdrew said sums of money from the 
savings bank and administrated them as part of the 
estate. Inasuit to obtain an accounting of the moneys 
so withdrawn and administrated, held, that the de- 
posits were perfected gifts, only liabie to be withdrawn 
for the exclusive benefit of the donees, the grand- 
children. Ib. 

GOLD CONTRACTS. 

The holders of certain gold warrants accepted pay- 
ment thereof in treasury notes under protest, and 
surrendered the warrants Held, that the payees could 
not afterward recover the difference between the value 
of the notes and gold coin. Gilman v. County of 
Douglas, 237. 


HABEAS corpus. See Jurisdiction. 


HIGHWAY. 


1. The plaintiff constructed a road through his own 
land, which he permitted the public to use freely for 
two or three years, and subsequently clesed it by 
fences. In an action against the pathmaster for re- 
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moving the fences it was held, that, where the inten- 
tion of the owner to dedicate the read to the public is 
evident, no formal or official acceptance is requisite to 
constitute a highway by dedication. Evidence of the 
declarations of the owner explanatory of his intentions 
both before and after the opening of the ways, is ad- 
missible. Buchanan v. Curtis, 23. 

2. Objects within the limits of a highway, naturally 
calculated to frighten horses of ordinary gentleness, 
may constitute such deficiencies in the way as to 
render the town liable, even though so far removed 
from the traveled path as to avoid all danger of col- 
lision. An instruction to the jury to the contrary of 
this rule is erroneous. Foshay v. Glen Haven, 73. 

3. In an action against a city for injuries sustained 
by the plaintiff by slipping upon ice which had formed 
on the sidewalk in consequence of waier dripping from 
a defective conductor, or the caves of a building, the 
jury were instructed that the icy condition of the 
sidewalk, if produced from the operation of general 
causes, as by reason of atmospheric changes, would not 
constitute a defect for which the city would be liable; 
but that the same condition of the sidewalk, if pro- 
duced from some local cause, as by a defective sewer, 
or by water dripping from the edge of a roof, might 
constitute a defect for which the city would be liable; 
that the question of defect depended upon whether the 
condition of the sidewalk was produced by general 
causes affecting a whole neighborhood alike, or by some 
special local cause affecting a particular portion of the 
sidewalk. Held, that the distinction thus made was 
error, and that the question of defect must be deter- 
mined by the condition of the sidewalk itself, in re- 
spect to that particular, which is alleged to have caused 
the injury. Billings v. Worcester, 460. 

See Bridges; Negligence, 1, 2. 
HOTEL KEEPER. See Innkeeper. 


HUSBAND AND WIFE. 

1. A wife is not a “relation ”’ within the meaning of 
a statute which provides that, ‘“‘ where a devise of real 
or personal estate is made to a child or other relation 
of the testator, and the devisee dies before the testa- 
tor, leaving issue who survive the testator, such issue 
shall take the estate so devised in the same manner as 
the devisee would have done had he survived the tes- 
tator.” Esty v. Clark, 320. 

2. Where goods are stolen from a shop and sold, by 
the thief, to a wife, in the absence of her husband, and 
the wife converted them to her personal use as articles 
of dress, held, that she, as well as the husband, was 
liable for the goods. Jieckle v. Lurvey, 366. 

3. The wife's inchoate right of dower, in lands, which 
wore mortgaged at the time her husband became the 
owner thereof, ceases at the sale of the lands, during 
the life-time of the husband, under a power in the 
mortgage, and she is not entitled to ashare in the sur- 
plus. Newhall v. Lynn Five Cents Saving Bank, 387. 

txcomg. See Trusis. 
InDoRSER. See Promissory Note, 6,7, 9. 
INFANT. 

The defendant, while an infant, purchased certain 
mortgaged real estate, and in the deed to her cove- 
nanted to pay the mortgage. She thereafter sold the 
real estate at an advanced price. Some years after she 
became of age, the mortgage was foreclosed by action, 
in which she was made a party and appeared. A judg- 
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ment thereon, for deficiency, was entered against her 
grantor. Held, that the covenant was voidable on the 
part of the defendant, and that a retention of the 
fruits of her sale after she became of age was not an 
act in affirmance of the contract, nor was the appear- 
ance in the forclosure suit an act tending to ratify her 
obligation. Walsh v. Powers, 654. 
See Railroad Company, 2 


INJuncTion. See Deed. 
INNKEEPER. 


By an act of the legislature of 1855, it was provided 
that “whenever the proprietor or proprietors of any 
hotel shall provide a safe in the office of such hotel or 
other convenient place for the safe keeping of any 
money, jewels or ornaments belonging to the guests of 
such hotel, and shall notify the guests thereof, by post- 
ing a notice (stating the fact that such safe is provided, 
in which such money, jewels or ornaments may be de- 
posited) in the room or rooms occupied by such guest 
in a conspicuous manner, and if such guest shall neg- 
lect to deposit such money, jewels or ornaments in 
such safe, the proprietor or proprietors of such hotel 
shall not be liable for any loss of such money, jewels 
or ornaments, sustained by such guest, by theft or 
otherwise.”’ In action to recover the value of a gold 
watch, with the chain, seal and key attached, valued at 
$350, and $50 in money stolen from the plaintiff’s room 
at defendant's hotel, during the night, held, that if the 
notice was posted according to law, and the safe pro- 
vided, the plaintiff could recover for the property 
stolen, but nou for the money. Romaly v. Leland, 728. 


IMPOTENCY. See Divorce. 


INSOLVENT'S ESTATE. 


Where a trustee of an insolvent’s estate refuses to 
initiate proceedings to annul a fraudulent conveyance 
made by the debtor, and the creditors are thereby 
compelled to institute such proceeding in their own 
behalf, and the conveyance is set aside, counsel fees 
are a proper charge against the trust fund. In the 
matter of the Insolvent estate of Conrad Leiman, 132. 


INSURANCE, 


1. Accident.—The plaintiff's intestate held a policy 
by which defendant agreed to pay a certain sum in event 
of intestate’s death, etc., ** when caused by any accident 
while traveling by public or private conveyances pro- 
vided for the transportation of passengers.’’ The 
defendant in prosecuting a journey, while passing on 
foot by the usual route from a steamboat landing to a 
railway station about seventy rods distant, slipped and 
fell, from which she received injuries causing death. 
Held, that such injury and death were within the 
terms of the policy. An injury received while neces- 
sarily walking in the actual prosecution of a journey is 
received while traveling in a public conveyance within 
the meaning of the policy, when such walking is the 
actual and necessary accompaniment of such travel. 
Northrup v. Railway Passenger Assurance Co., 724. 

2. Fire.—The defendants issued a policy of insurance 
on plaintiff's factory upon a written application, signed 
by him, wherein it was set forth, in answer to printed 
interrogatories, that the premises were worked during 
certain hours, that a night-watchman was always on 
duty, and that there was a force pump on the premises 
for putting out fires, and that it was always in condition 
for immediate use. The defendant’s agent who effected 
the insurance was informed by the plaintiff at the time, 
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that the factory was not run during the winter season, 
and that there was then no watchman kept, nor pump 
ready for use. The agent himself filled up the applica- 
tion, and wrote down such portions of plaintiff's 
answers as he considered material. The policy pro- 
vided that ‘*the company will be responsible for the 
accuracy of surveys made by its agents.” The factory 
having been burned during the winter season, the 
company denied its liability on the ground that the 
undertaking of the plaintiff regarding watchman ard 
pump had not been complied with. Held, that the de- 
fendants were liable. May v. The Buckeye Mutual Ins. 
Co., 76. 

3. The Baltimore Fire Insurance Co. issued a policy 
of insurance to a railway company, insuring ‘two 
Murph7 & Allison passenger cars, contained in car house 
No. 1, and engine J. H. Nicholson, contained in engine- 
house No. 2.”’ One of the cars and the engine, described 
in the policy, having been subsequently damaged by 
fire while making a regular trip on the line of the 
railway, in an action on the policy, held, that the 
words “‘ contained in” were designed to restrict the 
risk to the property, while actually inside of the car 
and engine-houses, specified in the policy ; and that the 
railway company could not recover for the loss. The 
Annapolis, etc., R. R. Co. v. Baltimore Fire Insurance 
Co., 112. 

4. The Potomac Fire Insurance Company issued its 
policy of insurance to B., stipulating therein that the 
company would pay all loss to the property iusured 
resulting from fire, and not exceeding the amount 
specified, during one year from the date of the policy. 
There were further provisions in the policy, expressly 
providing that the company should not be held liable 
under the policy until the premium in full was actually 
paid, and that, if the premium was not paid within fif- 
teen days from the date of the policy, it should be null 
and void. A loss by fire occurred to the property 
covered by the insurance after the delivery of the 
policy, but before the premium was paid and before 
the expiration of the ‘fifteen days.’’ The insured, 
while the fifteen days were still unexpired, tendered 
the amount of the premium and claimed indemnity for 
the loss. Held, that actual payment of the premium, 
not only within the “ fifteen days,”’ but before loss, was 
necessary to render the company liable under the 
policy, and that the holder, not having fulfilled the 
conditions, could not recover for the loss. Bradley v. 
The Potomac Fire Ins. Co., 121. 

5. A policy of insurance against fire was issued upon 
the conditions, that if the interest of the insured in 
the property was a leasehold interest, or other interest 
not absolute, the company shuuld be so informed at 
-the time of contracting the insurance. or the policy 
would be void: and thut a sale or conveyance of the 
property, or an assigument of any interest in the 
policy without the consent of the company, would 
render the policy void. The insured, at the time the 
insurance was negotiated, was the owner of an equity 
of redemption only, wit) »ossession of the property 
insured; but no mention of that fact was made. Sub- 
sequently, the insured entered into a contract for the 
sale of the property under which he received a part of 
the purchase-money, but continued in possession and 
held insurance policies for the benefit of the vendee. 
A total loss, by fire, of the property afterward occurred ; 
and, in an action on the policy by the assignee of the 
insured, held: 





1. That the interest of the insured as mortgagor 
was absolute, within the meaning of the policy, 
and no explanation of that interest was re- 
quired before insurance. 

2. That an executory contract for the sale of the 
premises did not violate the prohibition in the 
policy against sale or assignment. 

8. That the insurance company, on payment of the 
loss, could not be subrogated to the rights of 
the insured, pro tanto, under the contract of 
sale. The Washington Fire Ins. Co. v. Kelly, 
149. 

(To be continued.) . 
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CONDITION OF OUR MUNICIPAL LAW. 


At a recent meeting of the committee on jurisprudence 
of the Social Science Association, a paper was read b 
Hon. Emeru Washburn, of the Harvard Law Sch 
upon the vast and constantly increasing accumulation 
of statutes and decisions. The following extracts 
appears in the Boston Advertiser: 

“The law of Massachusetts, for example, must be 
sought for in one huge volume of statutes, and ten 
lesser volumes of legislative enactments, and one 
hundred and three volumes of reports, though the first 
of those volumes dates back only as early as 1805. And 
every year adds a new supplementary volume of legis- 
lation, together with two vr more volumes of decided 
cases, of all which the citizen, through himself or his 
paid counselor, must know something more or less 
minutely accurate, in order to come within the legal 
assumption that no man is ignorant of the law. The 
law, in this respect, is inexorable in its requirements, 
and excuses no man for the unpardonabie guilt of not 
knowing what it is. But when we go beyond the 
borders of our own State, and look for the light of 
analogy, in understanding our law, to the decided cases 
of our sister States. we tind they number aimost two 
thousand volumes, without including the volumes con- 
taining their statutes. Ours is getting to be the 
experience of the Roman courts and lawyers in the 
massiveness ef the materials out of which one is to 
hunt up and gather the law upon any of the thousand 
questions which are daily arising in a busy, active, 
thinking and reasoning community. And the time is 
approaching, if it has not yet arrived, when the country 
will have to resort to some such measures of relief as 
the Romans were driven to by the exigencies in which 
they found themselves by reason of the multiplication 
of their laws. Inthe year 131 A. D., Selvius Julianus, 
under the direction of Emperor Hadrian, collated the 
edicts which had been promulgated by the pretors and 
magistrates from time to time, and embodied them 
into a single and complete edict, to which the name of 
* Perpetual”? was given. This was approved by the 
senate, and, as far as it went, became the standard of 
what the law then was. This was, in effect, collecting 
and arranging in an orderly manner the rules and 
principles upon which the former pretors had pro- 
fessed to administer justice during the year for which 
they had been successively chosen, and giving to them 
the sanction of the senate as a perpetual law. The 
Institutes and Commentaries of Gaius, a renowned 
lawyer of that day, svon followed, going far toward 
supplying 2 summary treatise upon the Roman law. 
Between that and the great work of Justinian, which 
appeared about the middle of the sixth century of the 
Christian era, there had been several attempts to 
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codify the Roman law, with more or less success. But 
even after all, when the scheme was finally undertaken 
in earnest, which resulted in the Code, Digest and Insti- 
tutes of Justinian, the laws to be thereby embodied 
had been the growth of a thousand years, and filled 
many thousand volumes — so many that uobody could 
buy or read them. This seems to be an epitome of the 
juridical history of every civilized country. 

“While therefore in view of the vast mass of the 
material of which our law is composed, with the con- 
stantly accumulating volumes of legislation and judi- 
cial decisions, every one is beginning to feel more 
sensibly the necessity of doing something to remedy 
the evil, the inquiry comes back how it can be done? 
For the reasons already stated, the answer can hardly 
be other than that relief must be sought in something 
like acode. Fourteen of the States now have codify- 
ing commissions at work on their laws. On the other 
hand, a complete code may be set down as an impossi- 
bility, under such a system of legislation as ours. In 
New York it is near twenty years since able commis- 
sioners reported five several codes under the authority 
of the legislature, not one of which has been acted 
upon. An able commissioner appointed to frame a 
code of criminal law for the commonwealth, which is a 
matter, one would suppose, of primary necessity, 
reported such a code in 1844, twenty-seven years ago, 
but the legislature has never found time to take it up 
to be acted upon, and it is now all but forgotten; and 
yet that something of immense advantage —if not all 
that is desired — may be done in the direction of a code 
may be easily shown. Every revision of our statutes 
has been a stepin that direction. Our code of practice, 
such as it is, is an approximation to a code upon a par- 
ticular subject of the law, for what the profession had 
before depended chiefly upon the common law. But 
there is enough in these to suggest a hint of what may 
be done in the process of time, if the legislature will 
take hold of the work in earnest. Let them put the 
work into single hands, a single subject to each indi- 
vidual, —not the whole body of the law at once, but 
some of the most practically important departments of 
it, or, what, perhaps, would be wiser, select some one 
subject, like that of mortgages, or insurance, or wills 
and administration, and commit it to some competent 
and experienced lawyer, to be selected for his fitness 
for the work, irrespective of his political biases or 
associations, and commission him to state in a con- 
densed, orderly, intelligible form the iaw upon that 
subject, so far as it has been declared by statute or 
adjudicated by the court. Let him report this to the 
legislature in the form of an act, and then let it be 
submitted to a proper committee and opened to public 
censure and comment, and, when perfected, let it be 
passed upon by the legislature and declared to be the 
law. If it did no more, it would be “ posting up,” as 
it were, the law on that subject to the date of its enact- 
ment in an institutional form, and serve for a new 
starting point, behind which courts and lawyers would 
not have to go to find out what the law then was. If 
this can be done with success, with one or two subjects 
in a year, it would not be long before, upon all the 
most important matters of practical interest, the pub- 
lic wuld have an authoritative statement and exposi- 
tien; and thus the advantages of a code would be 
gained, without any sudden derangement of the order 
of things by substituting an entire code at once for the 
fourm in which the law has hitherto been accessible.” 

“If it is said this contemplates confiding too much 





tothe learning, good sense and capacity of one man, 
it may be answered that if three or five men engage in 
it as a commission to do the original work, there is 
quite sure to arise embarrassments from a diversity of 
opinions between them, or the whole will be directed 
and controlled by the influence of a stronger will ora 
superior capacity on the part of some one of the com- 
mission, whereby numbers become a hindrance or a clog 
rather than a help in accomplishing the work. And we 
are borne out in recommending a single commissioner 
by what we know, historically, of the mode in which 
the most successful and famous codes in the world 
have been prepared. The Institutes of Justinian, 
though drawn up by a commission of three, are founded 
almost wholly upon the Institutes of Gaius, a private 
writer, while we have authority for asserting that the 
commission of five who framed the Code Napoleon 
borrowed more than three-quarters of this code of 
France by “literal extracts from the works of Po- 
thier.’ And though we may not have in our profes- 
sion men whose services could be commanded, who 
could pretend to a scope and accuracy of learning like 
those of Gaius or Pothier, we have no reason to doubt 
that not a few might be found who could, as ably and 
as accurately, state what had been enacted and adjudged 
upon any one subject of our law, as the ablest juriscon- 
sult of ancient or modern fame. Such a commissioner, 
in addition to his own discretion or diligence in gather- 
ing up the law from the statute book and volumes of 
reports, would have the aid of able treatises to guide 
them upon almost every subject in which courts or 
lawyers are interested. And if the experiment could 
be once tried, there is little danger of its failing to 
accomplish an incalculable amount of good. The 
sooner, moreover, that the work is begun the better, 
The present evil of the vastness of the undigested 
mass of material of which our law consists is growing 
greater every year, and, consequently, is becoming more 
difficult to overcome. It is a question in which every 
one has an interest, and it ought to command a more 
general attention than it has hithertodone. If the 
people would have relief, they must undertake the 
work themselves, since neither czars, nor kings, nor 
emperors of the Old World can inaugurate a code by 
which to relieve the necessities of the New.” 
—__ooe__—_ 
CORRESPONDENCE. 
THE REVISION COMMISSION REPORT. 

To the Editor of the Albany Law Journal. 

Absence from this city prevented my seeing the 
strictures upon my course, as one of the revisers of the 
statutes, contained in the LAw JouRNAL of the 17th 
inst. until this week. In this city it would be unneces- 
sary for me to make any reply to them, as it is well: 
known here, that the duties of every public office I 
have ever held have been performed with signal 
fidelity and efficiency. But, as your paper circulates 
elsewhere, I must trouble you to give me space fora 
brief rejoinder. 

I have endeavored to perform my duty, as one of the 
revisers, faithfully and conscientiously, and I am 
justly entitled to the salary I have received. This will 
be the judgment of every honorable and unbiased man 
who takes the trouble to inform himself fully as to the 
facts. Before your article was published, I had written 
and taken to Albany my reply to the report of the 
majority, in which I stated explicitly that, if the views 
of the majority were approved by the legislature, 
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“it were better that I should withdraw from the com- 
mission.” 

I did not decline to examine the chapters revised by 
my associates, but I did request that the examination 
might be made with the proof sheets, and not with the 
manuscript. Beyond that, I urged that befcre report- 
ing any part of the revision to the legislature, we 
should prepare ourselves to do the work thoroughly, 
by grouping, under the proper heads in the analysis we 
had sé@opted, every provision of the existing statutes 
that should be embraced in the revision. 

I have never had nor expressed any intention to 
“wait for the development of public opinion” before 
“commencing to work upon any plan.” 

Althcugh I was opposed to the use of the word 
** code,” it was not the “ gist’ of my objections to the 
report of the majority last year. 

I was not “ paltering with the other commissioners” 
when I voted for the “‘ rules and regulations,” adopted 
in September last. On the contrary, I would adhere 
to them rigidly, while my associates, as their report to 
the present legislature, and the four revised chapters 
they have put in print, clearly prove, do not abide 
by them. You justly express your own apprehension 
on this point, in view of their statement that ‘‘ not one 
section in ten of the old statutes or of the new has 
gone into their revision without some alteration.” 

Nothing could have exceeded my surprise when my 
associates, after we had unanimously adopted the 
‘rules and regulations,’ insisted upon making Judge 
Edmonds’ compilation of the statutes, tested by refer- 
ence to the successive editions of the Revised Statutes 
and the general index to the laws, the basis of our 
work, instead of the statutes as from time to time 
officially published. I declined, most positively, to 
assent to this flagrant departure from the duty we were 
appointed to perform. Since then my associates have 
treated me as though I were not a member of the 
commission. 

They have annexed to their report, to the present 
legislature, certain proposed statutes, without com- 
menting on the expediency of any or all of the enact- 
ments they suggest. I may say that my signature can 
never be obtained to any draft of statutes expressed in 
such language. By their own report my associates 
must be judged. If to be one of the revisers compels 
me to concur in such phraseology for the statutes of 
the State, the compulsion you invoke upon me would 
have to be for my retention instead of my removal, I 
will take part in no work of the kind, unless I am 
satisfied that I shall be rewarded for the time I give, 
not merely by the inadequate salary assigned to it, but 
by the performance of a real public service. 

Commending you to my statement to the legislature 
for a fuller exposition of my views, I remain, 

Very respectfully, yours, etc., 
NELSON J. WATERBURY. 
New York, February 21, 1872. 








In the court of queen’s bench, once the name of 
Charles Dickens was called as a juror, and there being 
no response, Mr. Justice Campbell said: ‘‘The name 
of the illustrious Charles Dickens has been called on 
the jury, but he has not answered. If his great chan- 
cery suit had still been going on, I certainly would have 
excused him; but, as that is over, he might have done us 
the honor of attending here, that he might have seen 
how we went on at common law.” 





LEGAL NEWS. 

The Caruther estate litigation, involving title to a 
quarter part of Portland, Oregon, has been settled by 
compromise. . 

A rumor prevails in England that Lord Hatherly 
will soon retire from the lord chancellorship, and be 
succeeded by Lord Romilly. 

A movement is on foot in North Carolina to make 
twelve per cent the legal interest in the State. A por- 
tion of the press advocates the claim. 


A ballot bill has passed the house of commons of 
England by a vote of one hundred and nine to fifty- 
one. 

The death of Justice Sprague of the supreme court 
of California, and Jonathan Meredith, Esq., the oldest 
member of the Baltimore bar, are announced. 


It will be recollected that the United States supreme 
court lately decided against what was known as 
the Drake amendment, holding that congress has no 
constitutional power to define or control the effect of 
pardon granted or amnesty offered by the president. 
The court of claims, which was concerned in this de- 
cision, acting upon the opinion of the supreme court, 
has recently, in one of the numerous cotton cases, 
acted in pursuance of it, holding that the president’s 
proclamation of December 25, 1868, wiped out all of- 
fenses, and if the person affected lived in a district 
not in insurrection, the law presumed his loyalty, and 
he therefore needs no pardon. The Drake amendment, 
now pronounced unconstitutional, was a virtual bar to 
suitors, notwithstanding the production of proof as to 
the pardon and amnesty, unless at the time of receiv- 
ing the same the recipients protested they had not been 
guilty of alleged disloyal acts. 


a 7 
NEW YORK STATUTES AT LARGE. 


Cuap. 12. 


An Act prescribing the officers and employees that 

—_ be elected, appointed, or employed by the senate 

and assembly, fixing the salary and compensation 

thereof, and regulating the proceedings of investi- 

gating committees, and providing for the payment 
of the expenses thereof. 


PasseED February 1, 1872; three-fifths being present. 


The People of the State of New York, represented in 
Senate und Assembly, do enuct as follows: 

Section 1. The senate may elect or appoint a clerk, 
a stenographer, a sergeant-at-arms, and an assistant, 
who shall act as postmaster, an assistant postmaster, a 
door-keeper, and six assistants, one person who shall 
act as a janitor and keeper of the senate chamber and 
its ante rooms, and one assistant; nor more than six- 
teen persons to serve as clerks of committees, and not 
more than eighteen pages, including those who serve 
as messengers and pages to committees. The president 
of the senate may appoint a clerk and a messenger. 
and the clerk of the senate may appoint an assistant 
clerk, a journal clerk, four deputy clerks, one of whom 
shall act as clerk of the committee on engrossed bills, a 
librarian, an assistant librarian, a superintendent of 
documents and three messengers. 

§2. The assembly may elect or appoint a clerk, a 
stenographer, a sergeant-at-arms, and an assistant, a 
postmaster and an assistant, a superintendent of docu- 
ments, 2 door-keeper, and ten assistants, one person 
who shall perform the duties of janitor and keeper of 
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the assemtly chamber and its ante rooms, and an 
assistant, a mail carrier, who shall carry the mails for 
both the senate and assembly, not more than sixteen 
persons to serve as clerks of committees, not more 
than six general messengers, and not more than thirty 
pages, to be in employ and drawing pay at one time, 
including pages who shall act as messengers to com- 
mittees. The speaker may appoint a clerk and mes- 
senger, and the clerk of the assembly may appoint an 
assistant clerk, a journal clerk, and not more than 
nine deputies, one of whom shall be clerk to the com- 
mittee on engrossed bills, a librarian, and an assistant, 
and not more than five messengers. 

§3. The following salaries shall be paid for the 
annual session of the legislature: 

To the clerks of each house three thousand dollars; 
to the assistant clerks and journal clerks, each fifteen 
huudred dollars. ’ 

To the deputy clerks, each twelve hundred dollars, 
except to the clerks assigned to the committees on 
engrossed bills, to them, to the clerk of the president 
of the senate, and to the speaker’s clerk, six hundred 
dollars. 

To the sergeant-at-arms, the assistant sergeant-at- 
arms, the librarians, the assistant librarians, the post- 
master of the assembly, the assistant postmasters of 
the senate and assembly, and the door-keepers to each 
of them, six dollars per day; to the assistant door- 
keepers, the keepers and janitors, the assistant-k-epers 
and janitors and superintendent of documents of the 
senate and assembly, each five dollars per day; and 
each of the officers in this section above named shall 
receive the same mileage as is now allowed by law to 
the members of the legislature. 

To the stenographers, fifteen hundred dollars each. 

To the clerks of the committees, each five dollars per 
day. 

To the mail carrier, three dollars per day. 

To the messengers, each three dollars per day. 

To the pages, each two dollars per day. 

And no extra allowance shall be made to the officers 
and employees above named on any pretense whatever. 

The mileage, salary, and per diem allowance in this 
section provided for shall be paid on the warrant of 
the comptroller, upon the certificate of the president 
of the senate for the officers and employees of the 
senate, and on the certificate of the speaker for the 
officers and employees of the assembly. 

§ 4. No other person not a member of the legisla- 
ture shall be appointed to any position, or employed 
for any purpose, in either house, other than such as 
are hereinbefore provided for, except that whenever, 
in the judgment of either house, an emergency shall 
arise in which additional employees or assistants 
shall be required, such additional persons may be 
temporarily appointed or empluyed as either house 
may deem actually necessary, but no such person shall 
be appointed, employed or paid, unless a resolution of 
such house authorizing it shall be first adopted, by the 
affirmative vote of a majority of all the members 
elected to such house, and on such vote the ayes and 
noes shall be taken and entered at large upon the 
journal of such house, which resolution shall distinctly 
and fully specify the emergency that has rendered the 
employment of such additional assistants necessary, 
the name of the person proposed to be appointed or 
employed, the rate of compensation to be allowed him, 
and the duration of such employment; and such em- 
ployment shall cease at the time specified in such resolu- 








tion, or sooner, if the purposes of such employment 
shall have been accomplished. 

§ 5. Whenever any standing committee of either 
house shall be charged with the duty of making any 
inquiry or investigation, such committee shall have 
power to appoint a sub-committee to consist of not less 
than three of its own members to make such inquiry 
or investigation, and to take testimony in relation 
thereto; and such committee or sub-committee shall 
have all the power and authority that is now conferred 
by law upon any committee, which, by the terms of 
its appointment, is authorized to send for persons and 
papers; and the chairman of any committee or sub- 
committee shall have all the power and authority that 
is now conferred by law upon the chairman of any 
committee which, by the terms of its appointment, is 
authorized to send for persons and papers, and the 
chairman of such committee and of such sub-com- 
mittee shall be authorized to administer oaths to all 
witnesses coming before such committee or sub-com- 
mittee for examination. Every witness attending as 
such before any such committee or sub-committee 
shall be entitled to the same fees as are allowed wit- 
nesses in civil suits in courts of record. Such fees 
need not be prepaid, but the comptroller shall draw 
his warrant for the payment of the amount thereof 
when the same shall have been certified to by the chair- 
man of such committee, and duly proved, by affidavit 
or otherwise, to the satisfactiou of the said comptroller. 
Whenever, by resolution of either house, a committee 
shall be directed to conduct an investigation, or take 
testimony in any other place than the city of Albany, 
the comptroller shall draw his warrant for the payment 
of the actual and necessary expenses incurred thereby 
by such committee, or the sub-committee having in 
charge such investigation, inquiry or taking of testi- 
mony, together with the actual and necessary expenses 
of such officers and employees as shall be authorized 
to accompany them; but no such expenses shall be 
paid until a bill of the items thereof, in detail, shall be 
rendered to the comptroller, and the correctness 
thereof shall be certified by the chairman of such com- 
mittee, and duly approved by the president of the 
senate in the case of a committee of the senate, and 
by the speaker of the assembly in the case of a com- 
mittee of the assembly, and duly proved, by affidavit 
or otherwise, to the satisfaction of the comptroller. 

§ 6. All laws and parts of laws inconsistent with this 
act are hereby repealed. 

§ 7. This act shall take effect immediately. 





Cuap. 17. 
Aw Act to increase the duties of clerks of boards 
of supervisors. 
PASSED February 6, 1872. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. The clerks of the boards of supervisors 
of the several counties in this State shall, on or before 
the second Monday in December in each year, transmit 
to the comptroller by mail, in the form which shall be 
prescribed by the comptroller, a certificate or return 
of all the indebtedness of their respective counties, 
and of each town, village and ward therein. 

§ 2. The clerk who shall refuse or neglect to make 
such return shall forfeit to the people of this State 
the sum of fifty dollars. 

§ 3. This act shall take effect immediately. 
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THE STATUTES REVISION. 

A careful examination of that part of the revision 
of the statutes already published by the commissioners 
has satisfied us that Messrs. Throop and Stebbins are 
doing their work thoroughly and well, and upon a 
plan most likely to accomplish the end sought. We 
were naturally a little startled by the declaration in 
their report that probably not one section in ten of 
our present Code of Procedure would go into the 
revision without some alteration ; but, so far as appears 
from the chapters issued, our apprehensions were 
unfounded. The alterations are mostly verbal, to 
adapt the phraseology to the general plan of the 
revision, and material changes have been made only 
when necessary to remove doubt and ambiguity, or to 
supply some obvious omission in the existing statute. 

The most important amendments have been made 
in the sections covering the limitation upon the time 
of enforcing civil remedies. The existing statute of 
limitations has many and serious defects, which, as 
the commissioners remark, “would produce great 
confusion and injustice, but for the favor with which 
the doctrine of limitation is now regarded by the 
courts.” These defects have been detected and 
remedied. 

The work which the commissioners have in hand 
is one of undoubted importance. It would be difficult 
to conceive of a more chaotic or confused condition 
of laws than that of ours to-day. To reduce them 
to order — to classify them and harmonize them, is a 
task of much greater magnitude than most people 
would suppose, and one which is beyond the bounds 
of possibility for three men —work they never so 
hard — to accomplish thoroughly within the time 
limited in the act creating the commission. Such 
being the undisputed fact, we can discover no possi- 
ble justification for the continued opposition and 
inaction of Mr. Waterbury. We are not prepared to 
say that the plan of revision proposed by him is 
either better or worse than that adopted by the 
majority, for we have never been able to comprehend 
definitely what his plan is; but, even supposing it to 
be better, we do not doubt that with the majority of 
the commission against him he should either submit and 
work, or retire. It was out of no disrespect to Mr. 
Waterbury that we suggested his withdrawal or re- 
moval. We make no question that the duties of every 
public office he has ever held have been performed 
with “signal fidelity and efficiency.” But he is in 
a position now where he can accomplish absolutely 
nothing of public service. It is something like 
two years since he was appointed, and we beg 
to ask him what he has thus far accomplished? 
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how much work he has done on a revision upon any 
plan? In the communication from him which we 
last week published, he says: “I will take part in no 
work of the kind, unless I am satisfied that I shall be 
rewarded for the time I give, not merely by the 
inadequate salary assigned to it, but by the perform- 
ance of a real public service.” Mr. Waterbury can 
hardly suppose that he is now doing a “real public 
service” by refusing to engage in the work and still 
retaining his position and salary. Nor do we appre- 
hend that he has any serious intentions to prepare a 
minority revision on his own plan. He seems to be 
determined to bide his time on an “ inadequate salary ” 
until by some phenomenon his associates are brought 
over to his side. 


v* 


+ 
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CONSTRUCTION OF WILLS. 
No. VIII. 


CONDITIONS. 


Rules of law are often confounded with rules of 
construction. Yet there is a patent difference be- 
tween them. In deeds some rules of construction, 
indeed, are rules of law. The rule in Shelley's Case, 
for instance, is a rule of law in a deed; so is the rule 
that, under a limitation to one and his heirs, the donee 
takes a fee simple, or, under a limitation to him and 
the heirs of his body, an estate tail. These rules of 
construction are so cogent that any clause to the con- 
trary is void. Therefore, a condition that a tenant in 
fee shall not alien, or that a tenant in tail shall not 
disentail the land, is void. This rule applies whether 
the limitation be in a deed or a will. The legal inci- 
dents of estates are of their very essence, and cannot 
be eliminated from the gifts. Such a restriction would 
amount to saying, you shall and you shall not have 
the property. But in wills there is always the pre- 
liminary question of construction. A testator cannot, 
indeed, as to the estate limited, give absolute property 
without certain consequences attached thereto, as lia- 
bility to debts, dower, curtesy, etc. But the question 
under a will must first be determined, whether the 
absolute property is given or not; and, if it is fettered 
with certain restrictions inconsistent with an absolute 
interest, the courts may cut down the absolute gift 
instead of eliminating the incongruous incidents, as 
would be done if the document were a deed. Rules 
of law, then, are applicable to wills. But their appli- 
cation depends on rules of construction, which, unlike 
the case of a deed, are as varied as the sentiments ex- 
pressed by the testator. 

The law of conditions is the same under wills as 
deeds, The only question that causes any difficulty 
in respect to the former class of instruments is, 
whether a condition is really imposed, and what is its 
nature. But, this question once solved, the effect of 
a condition is exactly the same as if it were contained 
in a deed. 
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A condition was a common-law mode of defeating, 
but not for transferring, an estate. For instance, if 
land was given to A. and his heirs, on condition that 
A. should pay a yearly rent to the grantor, or attend 
at the county court, with power of re-entry to the 
grantor on breach of the condition, A.’s estate would 
be defeated by such entry for a breach of the condition. 
Rents and conditions, be it remembered, can be re- 
served on alienations in fee ever since the statute jura 
emptores. The only effect of that act is, that no tenant 
in fee can make himself a lord of a manor, or reserve 
any tenure to himself for his grantee in fee. But as a 
rent may be given in fee to a stranger, so may it be 
reserved by one who has parted with his reversion. 
By reserving a clause of re-entry, he can resume his 
old estate on breach of the condition for payment of 


the rent. 
But a condition could not transfer an estate. It 


was only the grantor or his heir who could take 
advantage of it. Therefore, at common law, on 
a grant in fee to A. and his heirs, on condition that if 
B. returned from Rome, A.’s estate should pass to 
him or to C., this condition was void. But, in a 
will, this condition is good. The ulterior estate is 
thus a shifting use or executory devise. It is no 
matter how a condition is worded in a will, effect 
will be sought to be given toit, in this or some other 
way, if the condition be itself legal. Accordingly, 
conditions subsequent in wills are usually construed 
to be- conditional limitations. 

The most important division of conditions is into 
precedent and subsequent. A condition precedent is 
essentially a common-law condition, and not a con- 
ditional limitation, which is applicable only to the 
construction of conditions subsequent. A condition 
precedent is one which must be performed before the 
estate commences, as to A. if or when he marries B. 
A condition subsequent is one that may defeat an 
estate as to A. 

A devise on condition of marrying into a particular 
family is a condition precedent, and the devisee has 
his whole life to perform the condition, even though 
he have already married. For his wife may die, and, 
as Timon reasons in Lucias, he may marry another. 

A condition that a devisee shall not keep low 
company or frequent public houses is a valid con- 
dition precedent, although it would seem, on principle, 
to be void for uncertainty, for it is hard to distinguish 
between a club and a public house. The validity of 
such a restriction, however, was decided in Finlay v. 
King, 3 Pet. (U. 8.) 346, 

Ifa condition is precedent, it is idle for the devisee 
to contend that it is illegal. For, if it is, the estate is 
also void. So, if the condition becomes impossible, 
the estate limited cannot arise. arl of Shrewsbury v. 
Hope Scott, 6 Jur. (N. S.) 452, 472. 

But, if a condition subsequent is illegal, void, or 
impossible, the estate which it was to defeat 
becomes so far indefeasible. 2 Jarm. 10. A legal 





impossibility, however, is not a mere improbability, 
but an actual, physical impossibility. 2 Story’s 
Eq. Jur., § 1305. The foregoing is a brief sketch 
of the law of conditions as applied to real 
estate. But, as regards personalty, their operation is 
wholly different. Legacies are, in many respects, con- 
strued differently from devises. Because the former 
were administered formerly by ecclesiastical courts, 
who applied the rules of the civil law, while wills of 
land were construed by common-law tribunals. 
According to the civil law a condition, whether prece- 
dent or subsequent, if it becomes impossible, will 
not prevent the estate arising, unless the condition is 
so interwoven with the description of the donee, or 
constitutes the motive of the bequest, as that it must 
be held to be part of the actual limitations. 2 Jarm. 
13 (ed. 1861). Thus, in Neal v. Hanbury, Prec. in 
Ch. 173, there was the bequest of an annuity to the 
testator’s nephew during the life of his wife, upon 
condition that he behaved well to her. He died 
during the life of his wife, and it was held that, as the 
condition was personal to him, no other person could 
perform it and that the legacy failed. 

Conditions in restraint of marriage have given most 
trouble to our courts. Nor is the law on these 
questions yet quite settled. If a bequest is charged 
on land, as no interest vests in such charges until 
they are payable, and if that is made contingent upon 
marriage with consent, such a restriction, although 
inoperative in the case of a purely personal legacy, yet, 
being attached to land, will prevent the devisee from 
taking a vested interest prior to his or her perform- 
ance of the condition. But, in respect of purely 
personal legacies, the condition will be regarded as 
merely in terrorem, unless there is a limitation over 
on marriage without consent. 2 Jar. 1861, pp. 39, 40. 

A condition in general restraint of marriage is void 
on principles of public policy. But a condition that 
the beneficiary shall not marry a particular person, or 
without the consent of certain persons, is valid. Like 
conditions in restraint of trade, the question in such 
cases usually is, whether tke restriction is partial or 
general, If partial only, it is valid; if general, it is 
void. Haighton v. Haighton, 1 Mal. 611. A condi- 
tion against marrying a Scotchman has been held to 
be partial only. Perrin v. Lyon, 9 East, 170. 

A condition subsequent in restraint of marriage is 
merely in terrorem, unless there is a limitation over. 
Maples v. Bainbridge. But if the condition is prece- 
dent, the later authorities incline to holding the in 
terrorem doctrine inapplicable. The reason why a lim- 
itation over is held to change the nature of the condi- 
tion, is, that it thus becomes a conditional limitation, 
and transfers the estate to a third party, while defend- 
ing the interest of the first taker. The ecclesiastical 
courts were not familiar with common-law conditions 
and remainders. Hence arose, perhaps, their aversion 
to restrictions, and complicated settlements of person- 
alty as well as to conditions. But a condition of mar- 
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riage with consent must, at all events, be in every 
case performed, so far as the marriage is concerned, 
even though the consent be wanting. 1 Atk. 381. 
The truth is, that as our courts have obtained the old 
ecclesiastical jurisdiction, they have completely ab- 
rogated the in terrorem doctrine as to conditions. 

A condition not to dispute a will is held void as to 
personalty, unless there is a limitation over. But, the 
restriction is good as to real estate, whether there is a 
limitation over or not. 2 Jar. 1861, p. 53; Cooke v. 
Turner, 15 M. & W. 727. Judge Redfield thinks (vol. 
2, p. 298), that in America the condition would be 
held valid in respect to either description of property. 
There is certainly, as he alleges, no essential distinc- 
tion between the two kinds of limitation. But, it 
seems doubtful whether it is not contrary to sound 
principles of public policy to prohibit people from 
availing themselves of judicial advice, even though 
such sometimes prove to be a remedy as bad as the 
disease. 

Conditions, then, in partial restraint of marriage, are 
legal in our law, though void by the civillaw. They 
are inoperative, however, if subsequent, unless there 
is a limitation over. Therefore, if the will merely 


provide that the beneficiary shall forfeit his legacy, 
without adding what is to be done with it, the condi- 
tion is void, even though there is a residuary clause. 


It is still doubtful whether a condition precedent of 
the same kind is also invalid, if there is no gift over. 
Williams (2 Am. ed., p. 914) thinks that a condition 
to marry with consent is inoperative, whether pre- 
cedent or subsequent, unless there is a gift over. 
Jarman, too (vol. 1, p. 839), is of the same opinion, 
except “where the legatee takes a provision on the 
alternative of marrying without consent” (Creagh 
v. Wilson, 2 Term, 573); or “when marriage with 
consent is only one of two events, on either of which 
the legatee will be entitled to the legacy ;” or, thirdly, 
where the condition of marriage with consent is con- 
fined to minority. In these cases the legatee, it seems, 
must comply with the condition, although there is no 
bequest over. The fact, however, appears to be that 
the in terrorem doctrine does not apply to conditions 
precedent at all. 

Conditions to prevent creditors of the beneficiary 
from attaching the property given him by the will are 
very common. These conditions, if unaccompanied 
by a limitation over, are void. In the United States, 
however, there have been some cases decided, which 
show that in America a gift or trust for a person to 
enable him to support himself and his family will be 
regarded as a trust for the family, and will not be 
available to creditors. 

As charlatans issue almanacs and long-worded pre- 
cepts of a general nature only as an inducement to 
direct attention to their own special drugs, so we 
venture to copy this prudent, though not very sub- 
lime, precedent, and direct all who wish not to make 
the fortunes of a future generation of lawyers to 





lay out a little on the present professors of the craft, 
and take advice before disposing of their property by 
will. Professional assistance on such an occasion 
cannot involve them in litigation, the fear of which 
frequently prevents the simple laity from more freely 
availing themselves of the legal treasures hoarded up 
in the counselor's bureau. 


— — > oe ——— 
TAXABLE COSTS. 


An old friend, somewhat fond of fighting his battles 
o’er again, furnished the material from which the 
following truthful article is framed. For facility of 
expression the chief actor is made to speak as if him- 
self relating his own adventures: 

Before the genius of law reform had abolished all 
fictions, introducing in their stead those stern realities, 
the inquisitorial examination of parties and the sud- 
den informal seizure of their books and papers, the 
juniors of the profession were mainly supported by 
taxable costs. After a trial and judgment, the first 
step was to draw up the bill of costs. This was quite 
an art. Volumes were written to elucidate its mys- 
teries and render them familiar. “Plaint and filing, 
25c.; preecipe and filing, 25c.; drafting capias, copy 
and seal, 664c.,” was often the first line. The whole 
thing looked like so much blank verse. It did not 
rhyme; it was not poetical; perhaps it exhibited lit- 
tle reason; but to the attorney’s eye, and to his hope, 
it had an agreeable aspect. Very much of the litiga- 
tion which perplexed the courts and kept young law- 
yers busy had its ailment in efforts to charge the 
adverse party with taxable costs, or to avoid that 
infliction. The very longest controversy of my pro- 
fessional life was a case of this kind. It lived through 
so long a period, was so pertinaciously contested, and 
involved so small an amount, that it represents some- 
what vividly a class and a period. Lawyers who 
delight to bask in “the gladsome light of jurispru- 
dence” may be willing to “ disport themselves awhile” 
with a perusal of its story. In a regular book of 
reports it might be styled, “Pierre Moray’s claim 
against the estate of Eth Schmidt, deceased.” 

On a pleasant Autumn afternoon in 1838, a boyish- 
looking young merchant entered the very small third 
story room which was my office, and introduced him- 
self as aclient. His narrative was brief and simple. 
The direct glance of his clear, grey eye, his frank 
manner, and his good-natured smile, evinced thorough 
integrity, an aiaiable disposition, and, it might be said, 
great simplicity of character. This last indication 
was verified in his career; but his simplicity was no- 
wise akin to weakness. He was an acute, clear- 
sighted man of business. He was honest and kind 
hearted; but well understanding his interest and his 
rights, he pursued the one and enforced the other 
with steadiness and vigor. Such a character was pre- 
cisely to my taste; so from the moment I heard his 
story my best feelings were warmly excited in his favor, 








148 





THE ALBANY LAW JOURNAL. 





and they never grew cold for the five and twenty 
years that his case was pending. Its course was 
devious. It went through the court of chancery; 
from the local court of a city, in which its common- 
law branch was commenced, it traveled through suc- 
cessive appeals to the court of last resort. Five jury 
trials took place; numerous hearings and rehearings 
were had at bar; groundless motions were made, and 
odd notions were ventilated; error intervened and 
reversals followed; right judgments were pronounced 
and they, also, were reversed; the same judge de- 
cided one thing to-day and another to-morrow. But 
on the case went, through good and evil fortune, 
through sunshine and through storm. It survived 
most of its judges, it survived many defendants, and 
it not only exhausted the patience of several counsel- 
ors, who were engaged in it, but outlasted the nat- 
ural lives of some and the professional lives of others, 
until, at length, in 1864, Pierre Moray obtained a 
judgment for his whole demand and for all his costs. 
He signalized his triumph by a handsome present to 
his lawyer's wife; and in the same year, as if life’s 
duties had terminated with the conclusion of his law- 
suit, he laid himself down and died. 

I will first relate the facts of the case and then give 
& narrative of the litigation. Fiction is not often 
clothed with the interest which naturally attaches 
to truth; and, therefore, strict accuracy will be ob- 
served. Dates and sums will be given with precision, 
nothing will be disguised but individual names. 

Eth Schmidt was a man of wealth and far ad- 
vanced in years. His fortune had been acquired in a 
career of active industry ; and, having retired from his 
accustomed pursuits, he found in occasional specula- 
tions a refuge from ennui. Young Moray was his 
associate in some of these dealings. They often pur- 
chased land and resold it on joint account; and as 
their operations were conducted in mutual confidence, 
there were no formal accounts or written contracts 
between them. 

In October, 1835, Schmidt and Moray attended a 
public sale of lands, and Moray appeared on the auc- 
tioneer’s accounts as a purchaser of certain lots at the 
aggregate price of $1,720. Of this sum, $516 were 
paid in cash, and the lots were conveyed to Moray 
who gave to Strongman, the seller, his personal bond 
and a mortgage on the lots for $1,204, expressed to be 
for part of the purchase-money. This debt was pay- 
able in three years, with interest in the mean time. 
Five or six weeks after the auction Moray conveyed 
to Schmidt one- undivided half part of the property. 
The conveyance was expressed to be in consideration 
of $258, and “subject to the one-half part of the mort- 
gage of $1,204, given by the said Moray to Guliel- 
mus P. Strongman.” It was a common printed blank, 
filled up by some unprofessional hand, and the print 
contained the usual full covenants for title. In Feb- 
tuary, 1837, after the market value of the lots had 
become much reduced, Schmidt died. As his family 








knew nothing of his dealings with Moray, they de- 
clined to do any thing in the business; and hence 
arose the controversy. 

Schmidt's heirs insisted that his estate was not 
bound to contribute toward payment of the mortgage 
debt; and, as it was apparent that Schmidt’s half of 
the lots would not bring in market a sum sufficient to 
pay one-half of that incumbrance, Moray naturally 
thought himself in danger of sustaining aloss. He, 
therefore, sought, through my professional aid, a means 
of averting that evil. There was little attainable ex- 
trinsic evidence. There was nothing toshow whether 
or not Schmidt had contributed to the cash payment 
made on the original purchase; but the subscribing 
witness could testify that no money passed when 
Moray’s deed to Schmidt was executed; and Less- 
ing, a by-stander at the auction sale, remembered a 
remark by Moray that he and Schmidt were jointly 
interested in the purchase, which Schmidt did not 
deny. A lawyer searched the title; but his recollec- 
tion of the transaction was faint. He thought “that 
both Moray and Schmidt spoke to him on the sub- 
ject.” This and the documents were all the legal 
evidence that could be found concerning the trans- 
action. Another feature of the business should be 
noticed: Moray could not make his share of the 
property available so long as he held in common with 
his opponents, the Schmidts; nor could a partition be 
obtained except by judicial process ; and in any direct 
proceeding for that purpose one-half of the taxable 
costs would be charged upon Moray. Consequently 
I saw at once that my task was to devise a lawful 
method of extricating my young client, at the cost of 
the Schmidts, from the embarrassments growing out of 
their stiffness and intractability. The only method 
of effecting this was to take such legal steps as would 
charge old Schmidt's half of the mortgage debt and 
the costs of collecting it upon his share of the lots, 
and in case that share should not produce a sufficient 
sum for these purposes, then to collect the deficiency 
out of his other property in the hands of his repudi- 
ating representatives, together with the taxable costs 
of this latter collection. To interweave with these 
steps a partition or something equivalent to it and 
thus disentangle my client from his unpleasant con- 
nection with these parties as their co-tenant in com- 
mon was, of course, very desirable. If this also 
could be affected, and in such a way as to cast upon 
them all taxable costs that might be incident to it, my 
client’s deliverance would be accomplished. To work 
out these results, care and skill were necessary. 
The result may be thought to show that both were 
employed. The mortgage, of course, covered the 
whole property, and if we simply invited a fore- 
closure, my client’s undivided half might be sold 
for Schmidt's debt. The sum in question was small 
and Mr. Strongman, the mortgagee, could not be ex- 
pected to take any trouble in our behalf; nor was it 
probable that his lawyer would conduct the foreclosure 
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in the precise mode required to secure our object. We 
have seen that the indocility of Schmidt’s represent- 
atives rendered necessary some sort of judicial parti- 
tion ; and if the mortgage had not existed, no such parti- 
tion could possibly have been obtained without in- 
volving Moray in one-half of the taxable costs. But that 
incumbrance, and the repudiation of it by the Schmidts, 
instead of forming an embarrassment, afforded, as I 
thought, precisely the means best adapted to overcome 
all difficulties. Accordingly I proceeded to lay, deep 
and sure, the foundations of that complete success 
which ultimately rewarded my assiduity. My plan 
will be developed in the progress of events. 

A friend of Moray bought the mortgage, accepted 
from Moray his one-half of the principal and interest 
then due upon it, and, under my direction, filed a bill 
of foreclosure in equity, praying that Schmidt’s undi- 
vided half ofthe premises should be sold, that the 
taxable cost of the foreclosure should be first paid out 
of the proceeds, and that a personal decree should be 
made against Moray for any balance of the mortgage 
debt that might remain unsatisfied by the foreclosure. 
Schmidt's representatives and Moray were, of course, 
made defendants. 

The attorney for Schmidt’s estate appeared; and at 
the hearing had the aid of Woodlock, a very acute 
gentleman, as senior counsel. Instead of viewing the 
case as I did, the equity judge would scarcely hear me. 
Whether or not he comprehended my whole project 
I cannot say; but he condemned unqualifiedly the 
prayer of my bill and decided that the plaintiff could 
have no other relief than a decree for a sale of the 
whole property. 

What was to be done? I thought this conclusion 
unreasonable and illegal, and supposed that, if appealed 
from, it would be reversed. But, on appeals in equity, 
the costs were discretionary ; and sometimes they were 
charged upon the parties equally. To run any risk of 
such a thing did not comport with my plan, which, as 
we have seen, was to exact all the costs from the 
Schmidts. So I lay still for awhile, racking my brain 
at intervals in efforts to devise a method of extrication 
from the existing dilemma. At last a defendant died 
and a partial revivor became necessary. This step was 
merely formal ; but it afforded an opportunity or color 
for a new hearing; and, asthe previous decision had 
never been actually entered on the record, I brought 
the case on again before the same judge. I was opposed 
by the same counsel; but the judge forgot his for- 
mer opinion and, singularly enough, the counsel, for 
Schmidt's heirs did not remind him of it. In a judgment 
marked by the same intolerant promptitude with which 
he had before overruled me, he now scouted the posi- 
tion of the Schmidts, and a decree was entered in precise 
conformity with the prayer of my bill. 

Few more able and intelligent jurists than this judge 
ever occupied the bench in our State. In amiability 
and patience he was a model. Yet such was his 
demeanor in this instance, and such his inconsistency. 





Schmidt's undivided half was sold under the decree, 
His eldest heir at law attended the sale and bid upon 
the property to its full value; buta trifling advance 
made Moray the purchaser, and thereby one of my 
objects stood accomplished. A costly partition suit 
was no longer necessary, for Moray now owned the 
whole. 

After the various parties to this foreclosure suit had 
received their taxable costs out of the proceeds of the 
sale, the residue was applied in satisfaction of the 
mortgage debt, leaving $532.40 still due to the holder 
of the mortgage. In September, 1843, Moray paid this 
balance to his friend who had purchased and foreclosed 
the mortgage; and thus ended that branch of the 
controversy. 

My notion at the outset was, that Moray could claim 
and recover from Schmidt's executor any amount 
which he might be obliged to pay by reason of the 
insufficiency of Schmidt's half of the land to pay his 
half of the mortgage debt, and now began the pro- 
ceedings to test the accuracy of that opinion. 

Pursuant to a statute exacting the ceremony on pain 
of being left to pay his own costs, Moray demanded 
from Schmidt’s executor the amount which he had thus 
paid. The letter disputed the claim, and refused to 
refer it to referees, which necessarily led to a regular 
course of litigation in the courts of common law. 

Moray sued Schmidt's executor for this sum. He 
filed two counts in assumpsit. The first was on an 
implied promise by Schmidt, the testator, to indemnify 
Moray as to one-half of the mortgage debt; the 
second was on an implied promise to pay that one- 
h:.l*, Schmidt's executor retained as senior counsel 
Mr. Earl, then the leader of the commercial bar. A 
trial by jury was had in the commercial court before 
Mr. Justice Kley. The documents were first read 
and then I tendered the evidence of the witness 
Lessing, above narrated. Mr. Earl insisted that the 
documents alone must determine the character of the 
transaction, and that these documents could not be 
aided or supplemented by such mere oral testimony, 
Judge Kley ruled that the oral testimony, if admissible, 
was needless. He thought it a plain and unavoidable 
implication that, by accepting the conveyance from 
Moray, subject to one-half of Moray’s bond-debt, he 
Schmidt, undertook to pay that half. The jury found 
for Moray $552.15. The Schmidts moved at the bar 
before three judges for a new trial; and Chief Justice 
Paul, one of the ablest men who ever presided in a 
court of justice, delivered the opinion of the court, 
awarding a new trial. He overruled Judge Kley’s 
implication, pronounced the evidence of Lessing ad- 
missible in point of law, and held that, without it, or 
something beyond the mere documentary proof, Moray 
could not recover. 

Again I met Mr. Earl and his junior before Judge 
Kley and a jury. This was in April, 1845. Mr. Earl 
now objected that Moray could not recover the costs 
of the foreclosure suit, Judge Kley overruled the 
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point, stating, as was plainly the fact, that Moray did 
not seek to recover those costs. He said that they 
had been paid out of the proceeds of the mortgage 
sale, and that Moray only sought to be re-imbursed 
for his payment of the balance due to the mortgage 
creditor. A commission executed in Europe contained 
the evidence or Lessing, which showed that the 
original purchase was on joint account of Moray and 
Schmidt; it was read to the jury, and Moray obtained 
a verdict of $588.26. On exceptions taken by Mr. 
Earl, a second motion for a new trial was heard at 
bar before Mr. Chief Justice Paul and his com- 
panions; and, in February, 1846, the manifestly irra- 
tional point taken by the Schmidts at the second trial 
was affirmed. Of course, a new trial was the conse- 
quence. In the following spring a third jury trial 
was had in conformity with the several points of law 
thus ruled at bar, and Moray had a verdict for 
$211.97. Both parties now excepted, both moved at 
bar for a new trial, and both motions were denied. 
The learned chief justice now made a further point 
against Moray. He ruled that, as Moray had not re- 
covered his whole claim, he could not recover the 
taxable costs of his action at law. 

Although my policy had apparently worked very 
well up to the point of obviating the necessity of a 
costly partition suit, this last decision was a great 
deduction from my sense of triumph. I could not 
resist a suspicion that his honor, the chief justice, had 
traced the workings of my mind and had determined 
to baffle me. By the result of his decisions, the tax- 
able costs of Schmidt’s representatives in the fore- 
closure suit as well as all Moray’s own costs were cast 
upon Moray. 

The chief justice had the most acute perceptions. 
No one could pursue to detection, more effectually 
than he, the windings and doublings of a corrupt wit- 
ness or a dishonest party. His combativeness was 
intense; and it had one dangerous tendency. When 
an ingenious contrivance presented itself he always 
felt a strong temptation to defeat it. Being the judge 
he could easily do this; and I have thought, perhaps 
unjustly, that he sometimes indulged in this fancy 
without duly considering whether his action promoted 
justice. A fault of this kind has often been observed 
in great men; and perhaps great judges have occa- 
sionally exhibited it in cases where the stake was 
slight. I cannot say any thing more unfavorable 
than this of my noble old friend the chief justice; 
but truth, or at least my notion of it, absolutely 
requires this much. It is possible that in this little 
case he took pleasure in beating me, for the fun of 
the thing, as if it were a game of whist.* His associ- 
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ate, Kley, was wise and firm; but not prone to 
dissent. Besides, he had a spite against taxable 
costs; and he did not come to the rescue. Moray 
and I were victimized for the time being. But we 
were both good pluck and we prosecuted a writ of 
error to the supreme court. The three judges who 
heard the cause in that tribunal were young men of 
little experience. They had the utmost respect for 
the court below. But the judgment was nonsensical ; 
they had no misleading whims or prejudices; and, in 
November, 1850, they ordered a reversal, sending the 
case back for a new trial. Many changes had occur- 
red in the interim. Chief Justice Paul had been 
transferred to another court, and the attorney or 
junior counsel for the Schmidt estate, who hitherto 
managed the business, had retired from ‘professional 
life. Besides all this, Mr. Earl, the great counselor 
of the metropolis, sensible that he was vanquished, or 
disgusted at his bad fortune, withdrew from the ser- 
vice. New opponents were enlisted and a new series 
of events now opened upon my case in the seventh 
year of its age. 

One of the most careful and intelligent lawyers in 
the city was selected by the Schmidts as their new 
attorney. Their new counselor was a gentleman of 
great ability. He was exceedingly popular and very 
influential; but perhaps more experienced as a poli- 
tician than as a lawyer. Against these adversaries, 
upon the written testimony as contained in the last 
bill of exceptions, Moray’s case was laid before the 
fourth jury in November, 1851. He recovered his 
whole claim $794.86; and the court awarded him 
full costs. 

On this trial I put in evidence for Moray an affida- 
vit made by Schmidtin his life-time. It had probably 
originated in a desire to remove from Moray’s mind 
some suspicions which he had entertained as to 
Schmidt's fairness in their mutual speculations. It 
stated that he and Moray had purchased on joint 
account in his, Schmidt’s, name, certain lots other 
than those in question, and “ that in all his (Schmidt’s) 
purchases made for said Moray and himself, he 
(Schmidt) had never charged said Moray any amount 
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ofmoney more than he (Schmidt) agreed to pay on 
said purchase.” The Schmidts objected to this piece 
of evidence as irrelevant, and on an exception to its 
admission, they again moved for a new trial at bar. 
The motion was heard by Worth and Bell, Justices. 
Bell was against Moray in toto, and on all points; 
Worth was of an opposite opinion; and so, by reason 
of this equal division, a new hearing took place before 
five judges. Worth now changed his mind. He was 
clearly for Moray’s recovery on the merits; but he 
delivered an elaborate written opinion to the effect 
that Schmidt’s affidavit was irrelevant, and that its 
admission as evidence was an error. His companions 
thought otherwise. Silently overruling him, they 
affirmed the verdict and gave judgment for Moray. 
But the end was not yet. 

The Schmidts appealed to the court of last resort. 
In December, 1855, that high tribunal, by its president, 
the Honorable Judge Farmer, gave its opinion, con- 
curring in all respects with Mr. Justice Worth of the 
court below. Consequently the judgment was re- 
versed and a new trial ordered. Perhaps this judg- 
ment was a trifle less unwise than that of my friend 
Chief Justice Pau! in the commercial court; but the 
difference was slight. Possibly the affidavit was ir- 
relevant; and no doubt it was calculated somewhat 
to affect the minds of a jury. But there was no de- 
batable question of fact in the case; the evidence 
was all read from the former bill of exceptions ; there 
were no conflicting circumstances; there was no col- 
lision between witnesses, and there was no attempt 
to discredit any witness or any item of evidence. 
And besides all] this, the bill of exceptions expressly 
stated that it contained all the evidence given and all 
the proceedings had at the trial. 

One would think that the conveyance of an undi- 
vided moiety of my land expressed to be subject to 
half of a mortgage debt charged thereon by me for 
the purchase-money of the whole, and for which I 
stood personally bound, would involve the accepting 
grantee in the duty of paying that half. But, when 
to this was added competent, unquestioned proof that 
the original purchase was made in my name on joint 
account with my grantee, how could a jury be per- 
mitted to question the liability of the latter to pay 
his half of the purchase-money? Yet Judge Farmer, 
speaking for seven of the eight judges whocon- 
stituted the high court of appeals, sagaciously con- 
cluded that a scrap of irrelevant testimony, added to 
such a case, would work a mistrial and vitiate a ver- 
dict! 

After all, however, it may be that there is not 
much more red tape in this unreported judicial re- 
sponse than in some other decisions which have been 
honored with a place in the books, I dare not sur- 
mise that it was in any degree influenced by an un- 
conscious bias in favor of the great politician who 
was my opponent; I do not believe in any such fact. 
Irrational this judgment seems to me to have been, 
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but it was irreversable, and down went Moray’s case, 
in the twelfth year of its age, to a fifth trial. 

My political adversary had now retired from the 
bar, and I, who began the business to earn a bill of 
taxed costs while comparatively young and unknown, 
had reached a round age. I was no longer an attor- 
ney but a prominent counselor, almost a peer of my 
former adversary, Mr. Earl. It was not easy to pro- 
cure my attendance on the trial of so insignificant a 
controversy. So it was not strange that Pierre Mo- 
ray v. Eth Schmidt's executor, became permanently 
possessed of the first place on every calendar for sev- 
eral years. There it remained until at the opening of 
every court its call followed by “down for the term,” 
began to excite peals of laughter from the attending 
attorneys. 

The originator of the defense had retired; Chief 
Justice Paul, the nurse of its early technical difficul- 
ties, and several other judges who had passed upon it, 
slept with their fathers; Earl refused it further coun- 
tenance; Woodlock, who, victor in the first onslaught 
was victim in the next, had sunk beneath the tooth 
of time; and even the politician was no longer in the 
field. Time and death had worked great changes 
among the Schmidts; some of the most active spirits 
in their ranks had passed to the final account and a 
new generation had sprung up. 

Still, neither party would yield; and there stood 
the eternal number one upon the court calendars “a 
mockery, a delusion and a snare” to any hapless 
inexpert, who reaching the dignity of number two 
might chance to hope that the trial of Moray v. 
Schmidt would afford him some time to get ready. 
What was to be done? Down came Pierre Moray 
to my little third-story office —not the same, to be 
sure, which he visited in 1838, but one just like it. 
Lawyers as they advance in years may grow more 
perfect in their duties ; but their offices never improve, 
The old tin sign becomes illegible as its owner’s dis- 
tinction renders it less necessary. But a truce to 
moralizing—in came Moray one morning with his 
confiding smile as bright and as pleasant as at first. 
“Mr. Cathal,” said he, “you must bring on my cause, 
No one else shall ever appear init for me; I will sat- 
isfy your demand be what it may.” Dalgetty could 
not have resisted, nor did I. I had enlisted for the 
war and I resolved to see it out, so I sounded my 
bugle call and gave the warning to the enemy. 

The attorney for Schmidt's family, who was him- 
self an able counselor, relying upon his own powers, 
sought no associate; and now, the solitary remaining 
champion of a host—all the others being dead or 
superannuated, or having deserted — he met me, and 
after maintaining to the last, with desperate courage, 
his desperate defense, he was vanquished. On the 
20th of October, 1863, the fifth jury found for Moray, 
How could they or any judge or jury have found 
otherwise? The years which had worn away most 
things connected with the case had been constantly. 
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increasing Moray's demand and giving it additional 
pecuniary respectability. 

His verdict was for $1,283.32. 

There was an important point yet to be settled. 
Taxable costs formed the staple of my calculations in 
1838; they were yet the very essence of the contro- 
versy. The statutes on this subject provided that 
whenever an exe-utor by advertisement called for the 
presentation of claims “at his residence or place of 
business,” within six months, no creditor who failed 
to comply with the call could recover costs. During 
the pendency of the chancery foreclosure suit, the 
executor of Schmidt, somewhat astutely, gave such a 
notice in an obscure paper, naming, however, his 
attorney's office as the place where claims should be 
presented. Not having seen the notice, Moray failed 
to comply with its requisitions; but here a pretty 
sharp criticism saved us. Thenotice was adjudged 
insufficient because the lawyer's office was neither 
the executor’s residence nor his place of business ; 
and, consequently, Moray recovered costs. Thus, in 
January, 1864, ended my longest lawsuit. 

The project formed at the outset was ultimately 
crowned with complete success. If great patience, 
care and determination had not been employed, the 
result must have been different; and all these would 
have been unavailing but for the little slip by Schmidt's 
executor in the form of his advertisement for claims. 

If not interesting in itself, or otherwise instructive, 
this narrative may serve to commemorate the period 
of taxable costs and to verify the advice once given to 
a client by an eminent scholar and lawyer. “ Before 
venturing upon the uncertain sea of litigation be sure 
that you have a good case, sufficient unimpeachable 
evidence to maintain it, and a skillful advocate. If 
you begin with all these advantages and should 


happen to have very good luck, perhaps you may come 
out winner.” * Cu. Francis Srone. 





CURRENT TOPICS. 

The legislative investigation into the charges made 
by the Bar Association of New York against Judges 
Barnard and Cardozo is still in progress at the Fifth 
Avenue Hotel, New York. As the sessions of the com- 
mittee are private, nothing definite is known as to the 
nature of the evidence, nor as to the probable result. 
The daily papers are filled with all sorts of statements 
as to what has or has not been done, but they are, in 
the main, the productions of the imaginative brains 
of reporters, and not to be trusted. 








We very much doubt that “every respectable 
member of the bar” will join the Zribune in pro- 
nouncing Mr. Justice Barnard’s action in committing 
Mr. Stillinan for contempt “a gross outrage.” Most 
respectable lawyers understand the respect that is 
due from the profession to a judge upon the bench, 
and, whether he be good or bad, are wont to show 
that respect to the position, if not to the man. Mr. 
Stillman was offended at a decision against him, and 
exhibited his ill-temper and spleen in a most unbe- 
coming manner, and Justice Barnard very properly 
gave him a brief-opportunity to reflect on the error 
of his way. 


The decision of the court of exchequer, in the case 
of Frost v. Knight, noticed by us in volume 3, pages 
114, 187, has been reversed by the exchequer chamber. 
It will be remembered that the defendant had promised 
to marry plaintiff when his father died, but afterward 
and during his father’s life-time, wholly renounced the 
contract and refused to fulfill. An action was brought 
for a breach of promise, and the question raised 
whether such an action would lie before the time for 
performance had arrived, The court of exchequer 
held that it would not, but that decision the exchequer 
chamber has reversed. In the course of his opinion 
the chief justice said: 

“The contract of marriage appears to afford astriking 
illustration of the expediency of holding that an action 
may be maintained on the repudiation of a contract to 
be performed in future. On such a contract being 
entered into, not only does a right to its completion 
arise, with reference to domestic relations, and, possi- 
bly, pecuniary advantages, as also to the social status 
accruing upon marriage, but a new status—that of 
betrothment—at once arises between the parties. 
This relation, it is true, has not, by the law of England, 
the same important consequence which attached to it 
by the canon law and the law of many other countries, 
Nevertheiess it carries with it consequences of the 
utmost importance to the parties. Each becomes 
bound to the other; neither can, consistently with 
such a relation, enter into a similar engagement with 
another person. Each has an implied right to have 
this relation continued till the contract is finally ac- 
complished by marriage. To the woman more especially 
it is all important that the relation shall not be put an 
end to. Independently of the mental pain occasioned 
by the abrupt termination of such an engagement, the 
fact of its existence, if followed by such a termina- 
tion, must necessarily operate to her serious disadvan- 
tage. During its continuance others would naturally 
be deterred from approaching her with matrimonial 
intentions, nor could sie admit such approaches if 
made; while the breaking off of the engagement is too 
apt to cast a slur upon one who has been thus treated. 
There is, therefore, every reason for applying the 
principle to such a case, and for holding that the 
promise is broken, not only in its present, but in its 
ultimate, obligations and consequences. To hold that 
the aggrieved party must wait until the time fixed for 
marrying shall have arrived, or the event on which it 
is to depend shall have happened, would have the effect 
of aggravating the injury by preventing the party 
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from forming any other union, and, by reason of 
advancing age, rendering the probability of such a union 
constantly less.” 


This decision of the exchequer chamber fully sus- 
tains the opinion of the court of appeals of this State, 
in Burtis v. Thompson, 42 N. Y. 246; 1 Am. Rep. 
516. 


——_ere—— 


OBITER DICTA. 


The charter of Londonderry, N. H., stipulates that 
the governor shall receive “ from the proper authorities 
an annual quit-rent of one peck of potatoes.’’ 

In 1825, Benjamin Orr, then a lawyer at Bangor, 
wrote: ‘‘ With regard to my prospects in business, in 
this town, the present court, I have no reason to com- 
plain. I have got old Father Bussy for a client here. 
Ilike such; but he is so sociable and vain that I have 
to double my patience.” 

Every lawyer kuows what a semi-nuisance a 
“gsociable”’ client is. He always knows a good deal of 
law, which he has managed to pick up from conver- 
sations with the bar. He drops in upon you at all 
hours, and generally when you are very busy, but if 
you are alone, he is quite likely to “ outstay his wel- 
come while.’’ Such characters, who bring their “‘ loaf- 
ing’’ into their business with counsel, ought fairly to be 
made to pay double fees. 

A prominent lawyer in the Granite State was trying 
a case last fall where a question arose which required 
the summoning of a substantial farmer, about two 
miles from the court-house, who was gathering his 
pumpkins in a cart. Counsel cross-examined and 
brow-beat the witness for several hours, and lost his 
temper, though the witness did not. Our friend is 
bald-headed, with a rim of fiery red hair, not alto- 
gether unlike the richness of a pumpkin, around the 
lower part of his head. He wore a high dickey, stiffly 
starched, one side of which, in his fight with the old 
farmer, he somehow had contrived to smooth down. 
When the witness was dismissed he slowly walked 
from the witness stand, and, as he came opposite the 
lawyer, he turned to him and said, in a slow, drawling 
manner, “I say, ’squire”’ (pointing to the flattened 
dickey), ‘“‘if you don’t put up that tail-board, that 
punkin of yours will roll out.” 

An incident in General Sherman’s career while a 
lawyer, is thus related by a Kansas paper: In the early 
“ jayhawing”’ days, the general made a slender liveli- 
hood in Calhoun county, and once, when he had pre- 
pared himself most elaborately, it is related that a 
“long, lank, lean genius,”’ leaving his ox- ,» came 
before the court as his competitor. The general 
summed up grandly, quoting freely from an immense 
pile of books placed carefully before him, and citing 
the English common law to prove his point. The 
‘*bullwhacker”’ followed him, and ridiculed his prece- 
dents and scouted at his books. He said it was an insult 
to the court to read from “the common law of Eng- 
land,’”’ and declared that “if we were compelled to 
take any of that aristocratic British law,” he wanted 
the ‘‘ vary best her majesty had, and none of her com- 
mon law.” That was enough; the justice’s face was 
set, and the general lost his case. It was the last he 
ever tried in Kansas. 





GENERAL TERM ABSTRACT. 
FOURTH DEPARTMENT. 
January TERM, 1872. 


AWARD. 

Defense to action for non-performance of.—The 
action was to recover damages for the alleged refusal 
and neglect of the defendants to perform an award in 
plaintiff’s favor. By tae award the defendants were 
to perform the labor necessary to remove deposits and 
obstructions to the flow of water to the plaintiff’s 
mills in a certain pond and raceway, and the plaintiff 
was to pay them one-third of the expense of such 
labor. The defendants went on and performed a por- 
tion of the labor, and called upon the plaintiff to pay 
his proportion of the expense according to the award. 
The plaintiff refused to pay any thing. The defend- 
ants then offered to go on and perform the residue of 
the work if the plaintiff would agree to pay one-third 
of the expense. The plaintiff declined this offer, and 
gave the defendants notice that he would never pay 
any portion of the expense for the work if the whole 
should be performed by them. The defendants there- 
upon quit the work and performed no further. The 
defendants had a verdict at the circuit court. On mo- 
tion for new trial by plaintiff, held, that the plain- 
tiff’s refusal to perform on his part, and notice to the 
defendants that he would not perform in case they 
should perform on their part, was a good defense to 
the action; and that the defendants, under such cir- 
cumstances, were justifiable in suspending operations 
and refusing to proceed in the further performance of 
the award on their part. New trial denied. Perkins 
v. Giles & Tracy. Opinion by Johnson, J. 


BRIDGES. 

Over streams dividing towns: liability of respective 
towns.— The plaintiffs, who were commissioners of 
highways of the town of Brighton, in Monrve county, 
brought the action to recover one-half the expe:ises of 
a certain bridge which they had caused to be con- 
structed across Irondequoit creek, which is the divid- 
ing line between the town of Brighton and the town 
of Penfield, in said county, against the defendant, who 
was sole commissioner of highways in the latter town. 

The plaintiffs were nonsuited at the circuit on the 
opening of the case by their counsel. It appeared from 
the statement in the opening that there was a highway 
leading through the town of Brighton, from the point 
at the creek where the bridge had been constructed, to 
the city of Rochester, and that the commissioners of 
Brighton had made the necessary request to the com- 
missioner of Penfield before the building of the bridge 
to unite in building the same, which had been refused. 
But the statement failed to show that there was any 
open traveled highway on the Penfield side of the 
creek at that point. All that was stated on that sub- 
ject was that, some ten years before the building of the 
bridge, the commissioners of highways of the town of 
Penfield had caused to be surveyed and laid out a 
highway from a point in another highway over three- 
fourths of a mile distant, from the bridge to the point 
on the creek where said bridge had been built, and that 
within six years before the buijding of the bridge, said 
rvad, so laid out, had been opened and worked a part 
of the way only. How far, or what part, was not 
stated. The defendant entered judgment on the non- 
suit and the plaintiffs appealed to the general term. 
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Held, that the plaintiffs were properly nonsuited ; that 
before one town can be made liable for a portion of the 
expense of a bridge built by another town, over a 
stream dividing the towns, it must appear that both 
towns were under a duty, and liable to build or main- 
tain a bridge over such stream at the place where the 
bridge is built. 

That no town is under any duty or liability to build 
or maintain a bridge over any stream, except over a 
stream intersecting an open public highway on both 
sides, and that, as it appeared from the opening state- 
ment there was no open traveled highway on the 
Penfield side, no cause of action was shown. 

That a highway laid out, but not opened or worked 
for a period of six years thereafter, is no highway for 
any purpose, any further than it is actually opened 
and worked. Beckwith and others, commissioners, etc. 
v. Whalen, commissioner. Opinion by Johnson, J. 


COMMON LAW CERTIORARI, 


Who proper party as relator.— The defendant Schell, 
as one of the commissioners appointed under the act of 
the legislature passed April 14, 1865, to lay out a road 
“from the settlements in Lewis county to Brown’s 
tract in Herkimer county,” proceeded to lay out the 
same. The relator caused the writ of certiorari to be 
brought to review the proceedings in laying out such 
road. The only interest the relator has in the question, 
as appears by his affidavit on which the writ was 
allowed, is, that he owns a tavern stand, and keeps a 
tavern on the road from which the road, as laid out, 
starts, and if the road so laid out should be opened 
and worked, it would divert public travel from the 
highway which passes his tavern and thus operate to 
his injury. The return to the writ shows that the 
road as laid out starts from the highway on which the 
relator’s tavern is situated about half a mile west 
thereof, and runs wholly through the lands of other 
persons, who desired the road to be laid out through 
their lands, and who make no claim for damages, and 
runs to a point ten miles distant, and shortens the dis- 
tance over the old road on which the relator resides, 
between two and three miles, and that the old road has 
not been discontinued or otherwise interfered with. 
Held, that the relator has no such interest in the ques- 
tion or standing as to entitle him to sue out and main- 
tain this writ; that a person through whose lands the 
new road is not laid, and who is not a party to the 
proceeding of laying it out, has no right toa review of 
the proceeding in this manner. Writ quashed. The 
People ex rel. Lawrence v. Schell and Foster. Opinion 
by Johnson, J. 

CONTRACTS. 

Against public policy void.—The action was eject- 
ment. The plaintiff purchased the premises at a par- 
tition sale and took the title. Three-sevenths of the 
premises had been devised to the defendant’s infant 
children, he having been constituted trustee. Before 
the sale the plaintiff and defendant entered into an 
agreement, in writing, by which the defendant was not 
to bid against the plaintiff at the sale, and, in case the 
premises should be struck off to the plaintiff on his bid, 
the defendant was to have a certain portion of the 
premises described in the agreement, and to pay three- 
sevenths of the purchase price. The action was brought 
to recover this portion from the defendant, who was 
in possession and claimed to have an equitable title 
thereto under the agreement, which he claimed had 
been performed on his part. This contract, at the 





circuit, was held to be void, and the plaintiff had 
judgment. The defendant appealed from the judg- 
ment to the general term. Held, that the agreement 
was calculated and intended to prevent competition at 
a public sale and was void as against public policy; 
that, being void, the defendant acquired no rights or 
equities under it; that a ratification of such a contract 
was void equally with the original execution, and that, 
as the plaintiff had become vested with the legal title, 
he was entitled to recover possession of the whole 
premises. Wheeler v. Wheeler. Opinion by Johnson, J. 


EXECUTORY AGREEMENT. 

When purchaser not concluded by acceptance on deliv- 
ery and payment.— The plaintiff bargained with the 
defendant’s agent for the purchase of a quantity of 
grape roots, to be delivered at a future day, and paid 
for on delivery. 

The roots were delivered in the evening of a very 
cold day in February, at the railroad depot, done up 
securely in bundles and wrappers. The plaintiff's agent, 
who received the roots, proposed to open and examine 
them, but the defendant’s agent, who was the same 
who made the contract, objected to their being opened 
and examined in such cold weather, and declared that 
the defendant would not be responsible should the 
roots turn out bad, if they were then opened. He gave 
directions as to what should be done with the roots, 
and when it would be safe to open them. 

The plaintiff's agent thereupon received the roots 
without opening, and paid the purchase price. They 
were treated according to directions, and, when opened, 
proved to be dead and entirely worthless. 

The plaintiff thereupon wrote to defendant's agent 
that the roots were all dead and worthless, and re- 
quested him to come and take them, and refund the 
purchase-money. 

This letter was answered, a few days after it was 
written, by the defendant, who refused to comply with 
the request, and asserted that the roots were all good 
when delivered. The action was brought to recover 
back the purchase-money paid, on the ground that the 
bargain had been rescinded. The jury found that the 
roots were all dead and worthless when delivered, and 
the plaintiff had a verdict. 

A new trial was denied at special term, and the 
defendant appealed to the general term. Held, that 
the plaintiff was not concluded by the acceptance of 
the roots, under the circumstances, without examina- 
tion, but might rescind and recover back the purchase- 
money, if it turned out on examination afterward ac- 
cording to directions, on delivery, that the roots were 
dead and of no value at time of delivery. Held further, 
that the letter to the agent, having been answered by 
the defendant, was good notice to him of the rescission 
and demand of repayment. Also held, that if the roots 
were entirely worthless, no offer to return them was 
necessary. Stone v. Frost. Opinion by Johnson, J. 


LIEN. 

For repairs of canal boat by shipwright against mort- 
gagee.—The action was brought to foreclose a lien for 
repairs upon a canal boat, made by plaintiffs as ship- 
wrights, who retained possession of the boat. The 
boat was in the possession of a purchaser from the 
mortgagor, who purchased subject to the mortgage. 
The defendants are mortgagees, and had their mort- 
gage regularly filed, in the auditor’s office, according to 
statute. The mortgagor used the boat as his own until 
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he sold it, and the purchaser took possession from him, 
and used the boat as his own, and was apparent owner. 
While so using the boat, she was injured and sunk in 
the canal, so as to be useless without the repairs. The 
purchaser so in possession ordered the repairs to be 
made. While the repairs were being made the defend- 
ants were informed, and knew of the same, and made 
no objection or claim to the boat. The action is 
brought against the purchaser from the mortgagor, 
who ordered the repairs, and the mortgagees. The 
mortgagees only defend. The plaintiffs had judgment. 
On appeal from the judgment by the defendants, held, 
that the mortgagor or his assignee having uncontrolled 
possession of the boat, and being apparent owner, had 
the right, the boat being in an unseaworthy and useless 
condition, to order the repairs, and that the law in 
such a case would give to the shipwright a lien for 
the repairs necessary to make the boat seaworthy, 
and to preserve her as a security to the mortgagees, for 
their debt, as against the mortgage, so long as they 
retain possession, and that the judgment was right. 
Scott and Nesbitt v. Delahunt. Opinion by Johnson, J. 


MALICIOUS PROSECUTION. 


Probable cause.—The action was for a malicious 
prosecution of the plaintiff by the defendant, in caus- 
ing him to be indicted for the forgery of a certain 
bond. The forgery charged in the indictment con- 
sisted in obliterating and erasing from the bond a cer- 
tain indorsement thereon, of the payment of a sum of 
money in part satisfaction of such bond. The plain- 
tiff was acquitted on the trial of the indictment upon 
one ground among others, that the act charged, even 
if true, would not constitute a forgery of the instru- 
ment. 

It appeared upon the trial of this action that the de- 
fendant, before going before the grand jury to make 
complaint, stated the facts charged in the indictment 
to the district attorney, and was advised by him that 
such an act would amount to a forgery of the bond. 
The defense was, that the defendant had acted in good 
faith under the advice of counsel, and had probable 
cause to believe the plaintiff guilty; and, also, that an 
action for malicious prosecution could not be main- 
tained in any event on account of the indictment as 
no offense had been charged therein. The judge 
charged the jury that the action could not be main- 
tained unless they were satisfied from the evidence 
that the plaintiff had acted in bad faith in making the 
complaint before the grand jury, and knew that what 
he then testified to as facts was not true. But if they 
should find that the defendant fabricated the state- 
ment, or made it, knowing or believing that it was 
untrue, the action would lie, even if the indictment 
was bad upon its face and did not charge any crime in 
law. To this exception was takeu. 

The plaintiff had a verdict on which judgment was 
entered. On appeal by the defendant to the general 
term, held, that the charge to the jury was in all re- 
spects correct. That, as the plaintiff had been ar- 
raigned on the indictment and trial, he had in fact and 
in law been prosecuted, on the complaint and at the 
instigation of the defendant. And that as the jury 
had found by their verdict that the defendant had 
fabricated the charge made in his complaint, or made 
it knowing it to be untrue, the question of probable 
cause was out of the case, as no person could make 
probable cause for his conduct out of his own false- 
hood. Dennis vy. Ryan. Opinion by Johnson, J. 
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MORTGAGE. 


‘Alteration of.—The defendant’s husband was in- 
debted to the plaintiffs on several promissory. notes 
which were all due, and requested an extension of time. , 
The plaintiffs proposed to extend the time, and take 
his bond and give up the notes, provided the defendant 
would secure the payment of the bond by a mortgage 
upon her house and lot, in the city of Lockport, it 
being her separate property. 

The defendant, on being consulted by the husband, 
assented to this arrangement, and a mortgage was pre- 
pared for her to execute, which she executed and 
acknowledged. The mortgage so executed, with the 
bond of the husband, were delivered to the plaintiffs 
who accepted the same, and gave up to the husband his 
notes. On the same day after the delivery, the plain- 
tiffs discovered that the lot described in the mortgage 
was not the defendant’s lot, but another lot in the city 
which she did notown. The lot described in the mort- 
gage as executed was described as the lot ** known 
and distinguished, as city lot twenty-six, on the north 
side of High street, in said city, according to a certain 
map made for Joseph A. Ward by Jesse P. Haines, sur- 
veyor, and filed in Niagara county clerk’s office, March 
28, 1868."” The lot which the defendant owned was 
designated on the same map as lot H, and which had 
been conveyed to her by Abel Minard as lot H on the 
same map by deed, which was recorded in the county 
clerk’s office. 

The plaintiffs’ attorney, on discovering the error in 
the description of the lot, in the mortgage, drew up an 
addition to the description to have added to that in the 
mortgage, as follows: “‘ being the same land conveyed 
by Abel Minard and wife to the party of the first part, 
recorded in Niagara county clerk’s office, in a book of 
deeds number 117, at page 458.’” This he took to the 
defendant’s husband and his attorney, and requested 
that it should be added to the description in the mort- 
gage. The attorney of the husband thereupon, with- 
out consulting the defendant, in the presence of the 
plaintiffs’ attorney, wrote the addition to the descrip- 
tion in the mortgage, and it was taken and recorded 
by plaintiffs. This addition identified the defendant’s 
lot, and corrected the error in the number. The de- 
fendant did not re-acknowledge the mortgage, and 
never heard of the alteration, until about the time 
this action was commenced. The action was brought 
to reform the description in the mortgage by substitu- 
ting in the description, the letter H, for the figures 
26, and to foreclose the mortgage as thus reformed. 

The action was referred and tried by a referee, who 
gave judgment for plaintiff as demanded in the com- 
plaint. The defendant appealed. Held,1. That, if the 
mortgage was stillin force asa subsisting mortgage, 
no action to reform it was necessary, as the addition 
therein to the description fully identified the defend- 
ant’s premises, and corrected the false description by the 
number, and rendered 1t surplusage. But, 2. That the 
alteration by the addition to the description after 
execution and delivery, beinga material alteration, and 
made without the defendant’s knowledge and consent 
while in the plaintiffs’ possession, operated to destroy 
the mortgage entirely, so that no reformation or revival 
of it could be made without the defendant’s consent. 
Whether the plaintiffs had any equity against the 
defendant upon which such relief could be had in any 
event quere? Marcy and Johnson v. Dunlop. Opinion 
by Johnson, J. 
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RESCISSION. 

Of contract after part performance.—The plaintiff 
agreed with the defendant to exchange certain real 
estate owned by him in this State, and certain personal 
property for certain wild lands of defendant in the 
State of Michigan. The wild lands were represented 
by defendant to be all dry and good lands, and heavily 
timbered with valuable pine timber, and among the 
best timbered lands of the State, and so situated, in 
respect to a stream of water passing through a portion 
thereof, that the timber could be easily floated to mar- 
ket. The plaintiff conveyed his real estate to the 
defendant, and delivered the personal property. The 
defendant had not then acquired title to the lands he 
was to convey, but perfected his title and executed a 
conveyance therefor, which was placed in the hands 
of a third person for the plaintiff. 

The plaintiff, before taking the deed, discovered that 
the Michigan lands were all swamp lands, and were 
entirely destitute of pine timber, and nearly or quite 
worthless. He thereupon gave notice to the defendant 
that the contract was rescinded; that he would not 
take the deed, and demanded the restoration of what 
he had conveyed and delivered, or the value thereof. 
The action was brought to have the contract rescinded 
and declared void, and the property conveyed and de- 
livered by the plaintiff, or the value thereof. restored 
to him, on the ground of false and fraudulent repre- 
sentations by defendant in making the contract in 
reference to the quality and condition of the Michi- 
gan lands. 

The defendant denied the fraud, and claimed that he 
made the representations in good faith, supposing and 
believing them to be true; that he had never seen the 
lands, and represented them as they had been repre- 
sented to him by others whom he believed had stated 
their quality and condition truly. The court at special 
term found that the defendant had been guilty of mis- 
representation in making the contract in respect to his 
having then a title, by which the plaintiff was thrown 
off his guard, and prevented from making inquiries, 
which he might otherwise have made in regard to the 
quality and condition of the land, and gave the plain- 
tiff judgment as demanded in his complaint. 

On appeal by the defendant to the general term, held, 
that the judgment was right. That, even if the de- 
fendant had not been guilty of intentional misrepresen- 
tation, there being no dispute as to the actual character 
and condition of the land, the representations were un- 
true in point of fact, and, if made under a mistake in 
regard to the real facts, it would operate as a fraud 
upon the plaintiff to allow the bargain to stand. That 
the facts being all before the court, the judgment was 
right on such a complaint. S H d v. 
George W. Pennock. Opinion by Johnson, J. 


STATUTE OF FRAUDS. 


Agreement.— The action was for the conversion of a 
mowing machine, which had been taken and sold by 
virtue of an execution issued upon a judgment against 
plaintiff’s brother. The plaintiff claimed title by pur- 
chase from the judgment-debtor before the judgment. 
On the trial it appeared that, some five or six months 
before the sale on the execution, the judgment-debtor 
was indebted to the plaintiff in the sum of $55 for bor- 
rowed money. The debt was originally $65; $10 of 
which had been paid. It was then agreed by parol that 
the plaintiff should take and have the machine in sat- 
isfaction of the balance due for the borrowed money. 








This was agreed to by both parties. The machine was 


not present at the time of this agreement, and there 
was no receipt given, nor any memorandum in writ- 
ing made at any time in regard to the bargain. The 
machine remained in the possession of the judgment- 
debtor on the farm he was occupying at the time of the 
bargain until he left the farm and moved to another, 
when he took the machine and left it with a third per- 
son, and requested the plaintiff to go to that place and 
get it, but the plaintiff refused to take it at that place 
and requested the debtor to bring it to another place 
nearer to plaintiff's residence. Nothing more was 
done, and the machine was seized under the execution 
at the place where the debtor left it. The plaintiff 
never had it in Lis actual possession. The action was 
brought in a justice’s court where the plaintiff had 
judgment, which was reversed on appeal by the county 
court. The plaintiff appeals to this court. Held, that 
as there was no delivery of the property at the time of 
the purchase, and no receipt or credit in writing given, 
and the whole transaction rested in words only, the 
agreement was void by statute, and the plaintiff 
acquired no title to the machine. Judgment affirmed. 
Walrath v. Richie. Opinion by Johnson, J. 


++ 





DIGEST OF RECENT ENGLISH DECISIONS. 


ADMIRALTY LAW. 

1. Collision: measure of damages: demurrage: time and 
rate: reference to registrar and merchants: objection to 
registrar’s report.— In a cause of limitation of liability 
arising out of a collision, where the fund in court be- 
ing insufficient to satisfy the claims against it, a refer- 
ence has been made to the registrar and merchants to 
assess the damages as to time and rate, the court will 
review the registrar’s report and correct it, if it should 
appear that any portions of the report are founded on 
what the court deems to be an erroneous view of the 
evidence. The City of Buenos Ayres, Adm., 25 L. T. 
R. 672. 

2. Demurrage is allowed to the owners of a ship 
damaged by collision during the time that she has been 
necessarily delayed for the purpose of effecting the re- 
pairs rendered requisite by the collision, and of trans- 
acting business unquestionably connected with the 
collision. Ib. 

3. As the master has, in some circumstances, the 
duty cast upon him of acting as agent for the cargo as 
well as the ship, the making a protest and obtaining 
the necessary official documents in a foreign port re- 
lating to the damage done to both ship and cargo is 
business unquestionably connected with the collision. 
Delay in their preparation caused by the dilatoriness of 
the foreign authorities, and by no default of the mas- 
ter, is chargeable to the collision. Ib. 

4. Quere, whether transhipment and forwarding of 
cargo can be said to be business connected with the 
collision. Ib. 

5. The usual rate of demurrage allowed to steam 
vessels of the ordinary class, carrying cargo, is 6d per 
ton on the gross tonnage, or 9d per ton on the net ton- 
nage, per day. This estimate is arrived at by doubling 
the amount of the wages of the crew and of the cost 
of their provisions, so as to include both expenditure 
and loss of trade. Ib. 

BILLS OF EXCHANGE. 

Acceptors: accommodation bills: principal and 

surety: discharge of surety.— A. accepted four bills of 
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exchange for B., at a commission of four per cent. 
The bills were discounted by C., B. guaranteeing with 
C. to pay them at maturity. B. afterward requested 
C. not to press for immediate payment of the bills on 
arriving at maturity, and it was accordingly arranged 
that they should be held over during the currency of 
certain other bills which B. had deposited with C. as 
additional security. Held, that there was a binding 
contract on the part of C. to give time to B., and there- 
fore that A. was discharged as surety. Oriental Finan- 
cial Corporation (Limited) v. Oriend, Gurney & Co. 
(Limited), Chan., 25 L. T. R. 813. 

DIVORCE. 

1. Nullity: incapacity of woman: no structural defect : 
practical impossibility of consummation.— Where the 
facts disclose a practical impossibility of consumma- 
tion, even though there may be no structural impedi- 
ment, the court will interfere. G. v. G., Div., 25 L. T. 
R. 510. 

2. The parties had lived together two years and ten 
months without consummation, and the husband was 
admitted to be able and anxious to consummate. The 
wife had no structural defect, but she suffered from 
excessive sensibility arising from hysteria, which made 
intercourse repugnant to her, and she would not sub- 
mit to the remedies prescribed. On the ground that 
consummation was practically impossible, and there 
being no doubt as to the bona fides of the suit, the 
court granted a decree of nullity. Ib. 


DOMICILE. 

English or Scotch: real and personal estates: admin- 
istration: election: jurisdiction.— In order to establish 
a change of a person's domicile it must be shown that 
an intention to settle in a new country as a permanent 
home actually existed in his mind, or was made rea- 
sonably certain that it would have been formed or ex- 
pressed if the question had arisen in a form requiring 
a deliberate or solemn determination. If the inten- 
tion existed, or was sufficieatly carried into effect, cer- 
tain legal consequences follow from it, whether such 
consequences were intended or not, and, perhaps, even 
though the perscn in question may have intended the 
exact contrary. Douglas v. Douglas; Douglas v. Web- 
ster, Chan., 25 L. T. R. 530. 


INDECENT ASSAULT. 


Evidence: contradiction of prosecutrix.— On the trial 
of an indictment for an indecent assault, the defense 
being consent on the part of the prosecutrix, she 
denied, on cross-examination, having had intercourse 
with S. Held, that S. could not be called to contradict 
her upon this answer. This rule applies to cases of 
rape, attempts to commit a rape, and indecent assaults, 
in the nature of attempts to commit arape. Reg. v. 
Holmes and another, C. Cas. R., 25 L. T. R. 669. 


LARCENY. 


Lost bank note: misdirection.— Prisoner received 
from his wife a £10 Bank of England note, which she 
had found, and passed itaway. The note was indorsed 
“KE. May” only, and the prisoner, when asked to put 
his name and address on it by the person to whom he 
passed it, wrote on it a false name and address. When 
charged at the police station, the prisoner said he knew 
nothing about the note. The jury were directed that, 
if they were satisfied that the prisoner could within a 
reasonable time have found the owner, and if, instead 
of waiting at all, the prisoper immediately converted 
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the note to his own use, intending to deprive the owner 


of it, it would be larceny. The prisoner was convicted. 
Held, that the jury ought to have been asked whether 
the prisoner, at the time he received the note, believed 
the owner could be found; and that the conviction 
was wrong. Reg. v. Knight, C. Cas. R., 256 L. T. R. 508. 


MARINE INSURANCE. 

Construction of policy: inception of risk: policy on 
freight: goods not on board: at and from.—A ship was 
chartered to carry a cargo from Liverpool to Lagos, on 
the west coast of Africa, there discharge and reload 
another cargo for the United Kingdom, in considera- 
tion of a lump sum by way of freight, payable half 
before sailing from Liverpool, half on delivery of the 
homeward cargo. The plaintiff, the shipowner, effected 
an insurance on freight ‘‘at and from Lagos,” and the 
policy contained a clause, whereby the defendants, the 
insurance company, agreed that the insurance “ shall 
commence upon freight and goods or merchandise 
aforesaid from the loading of the said goods or mer- 
chandise on board the said ship or vessel at as above.” 
The ship was lost before she had shipped any of her 
homeward cargo. Held, that this clause precluded the 
plaintiff from recovering against the underwriters, 
although the freight was chartered freight. Beckett v. 
The West of England Murine Ins. Co. (Limited), Q. B., 
25 L. T. R. 739. 

NEGLIGENCE. 


1. Evidence of negligence: ordinary behavior of arail- 


way passenger: contributory negligence. — The plaintiff, 
being a passenger in a train of defendants, stood up in 
the carriage and put his hand upon the rod across the 
off window, with the object of looking out at the signal 
lights which they were approaching. The door flew 
open, and the plaintiff was precipitated upon the 
ground, incurring thereby serious injury, for which he 
brought hisaction. Held, that the plaintiff's proceed- 
ing was not improper, nor beyond the ordinary be- 
havior of a passenger, and that, as it would not have 
been perilous upon the presumption, which was rea- 
sonable, of the absence of negligence on defendants’ 
part, the evidence justified the verdict for the plaintiff. 
Gee v. Metropolitan Railway Co., Q. B., 25 L. T. R. 822. 

2. Ice upon a railway platform, upon which a passen- 
ger steps and consequently fulls. — At a railway station 
some water had frozen upon the platform. The cause 
of this was unexplained, but, from the ice being nearly 
an inch thick, and extending nearly half way across 
the platform, it had the appearance of having been 
there some time. A passenger, who was waiting upon 
the platform the arrival of a train to be conveyed on 
his journey, not observing the ice, stepped upon it and 
fell, sustaining serious injury. Held, that the defend- 
ants were guilty of actionable negligence in allowing 
the ice to remain upon the platform. Shepherd v. The 
Midland Railway Co., Ex., 25 L. T. R. 879. 


RESTRAINT OF TRADE. 


Covenant not to set up atrade within a certain dis- 
tance: mode of admeasurement of such distance. —If a 
party covenants not to do an act within a certain dis- 
tance of a given place, the proper mode of admeasure- 
ment is to draw a circle round such place of the radius 
of such distance; or, in other words, to measure the 
distance by a straight line upon a horizontal plane, or 
as the crow flies. 

The defendant covenanted with the plaintiff, to 
whom he had sold a public house, that he would not 
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engage in the business of the keeper of a public house 
“within the distance of one-half of a mile of the said 
premises.” Held (per Martin and Channell, BB.), that 
the distance should be measured upon the principle 
above stated. Held (per Cleasby, B.), that the sub- 
ject-matter of the covenant should be considered, and 
that in this case the distance should be measured as a 
traveled distance from the one house to the other. 
Monfflet v. Cole, Ex., 25 L. T. R. 839. 
SALVAGE. 

1. Apportionment: sailing vessel as salvor.—In ap- 
portioning salvage reward among the owners, master, 
and crew of a sailing vessel which has rendered salvage 
services, the court of admiralty will not allot to the 
owners the same proportion of the reward as in the 
case of services rendered by a steamship (usually one- 
half), unless the circumstances show that the vessel 
itself, as where the services are effected by steam 
power, was the chief agent in effecting the salvage. 
The Palmyra, Adm., 25 L. T. R. 884. 

2. In apportioning the sum of £1500, where the ser- 
vices were mainly the personal exertions of the master 
and crew of a sailing vessel, the court awarded £500to 
the owners, £650 to the crew, and £350 to the master. Ib. 


SLANDER. 

Slander of wife: chastity: special damage.— Declara- 
tion alleged that defendant had spoken of the female 
plaintiff that she had connection with a certain man 
two years ago, whereby she was injured in her charac- 
ter and reputation, became alienated from and de- 
prived of the cohabitation of her husband, lost and 
was deprived of the companionship, and ceased to re- 
ceive the hospitality, of divers friends, of whom her 
husband and three other persons were named. Held, 
upon demurrer, that the declaration was good, the 
special damage being sufficient to sustain the action. 
Davies & Wife v. Soloman, Q. B., 25 L. T. R. 799. 


STATUTE OF FRAUDS. 

1. Promise to answer for debt or default of another : lia- 
bility of third person assumed, but not actually existing. 
— Plaintiff was employed by a local board of health to 
construct a main sewer, and shortly before its comple- 
tion the board gave notice (pursuant to 11 and 12 Vict. 
ch. 63, § 69) to the occupiers of the adjoining houses to 
connect their drainage with the main sewer within 
twenty-one days, or the board would do so at their ex- 
pense. After the main sewer was completed, and 
before the expiration of the twenty-one days, plaintiff 
was leaving with his carts and men, when he was asked 
by defendant, chairman of the board, what objection 
he had to making the connections. Plaintiff said: ‘I 
have none, if you or the board will order the work, or 
become responsible for the payment,’’ to which defend- 
ant replied, ‘‘Go on and do the work, and I will see 
you paid ;’’ whereupon plaintiff did the work under the 
superintendence of the surveyor of the board, and sent 
his account for the work to the board, who refused 
payment, on the ground that they had not ordered it. 
Plaintiff having subsequently brought an action against 
the defendant for the amount, held, that there was 
evidence on which a jury might find the existence of a 
primary liability on the part of the defendant, and not 
merely a liability to answer for the actual or supposed 
debt or default of another person, and therefore that 
his promise did not come within the 4th section of the 
statute of frauds. Mowuntstephen v. Lakeman, Ex. Ch., 
% L. T. R. 755. 





2. Where the promise is made to answer for the debt 
or default of a third person, and there is no actual, but 
only a supposed, liability on the part of that third per- 
son, the promise is equally void, whether it be in writ- 
ing or not. But, where the promise is made in respect 
of a future contemplated liability on the part of a third 
person, such a promise is within the 4th section of the 
statute of frauds. Opinion by Willes, J. Ib. 


VENDOR AND PURCHASER. 

Sale of business and good-will: vendor setting up new 
business : right to solicit customers of the old business.— 
A. and B. for many years carried on business together 
as brewers, under the style of A. & Co. On the 
death of A. the business was sold by order of the court 
asa going concern, and was purchased by C., the sale 
including the good-will of the business and the exclu- 
sive right to use the name of A. & Co. in connection 
with the business of brewers. B. subsequently set up 
business as a brewer in another place, and solicited the 
customers of the old business to deal with him. Held, 
that B. could not solicit orders from the customers of 
the old business, either privately, by letter, or person- 
ally, or by partner, traveler, or agent. Labouchere v. 
Dawson, Rolls, 25 L. T. R. 894. 
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DIGEST OF RECENT AMERICAN DECISIONS.* 


(Continued.) 
INSURANCE. 

6. A member of a mutual insurance company held a 
policy on buildings and property containing a provis- 
ion that the buildings insured and the land on which 
they stood became pledged, by the insurance, to the 
company, and that the company shotild have alien 
thereon for the premium. The insured died in debt 
for the premium, having devised the property insured, 
with the land, to his widow, who conveyed it to 
Mathers, the latter not having notice of the lien of the 
insurance company. Held, that the lien of the policy 
could not be enforced after the property had passed 
into the hands of a bona fide purchaser. Kentucky 
Farmers’ Mutual Ins. Co. v. Mather, 286. 

7. When the property is distant and its status un- 
known to either party an insurance against fire will 
bind the insurer for a loss occurring before the date of 
the contract, if such appears, either from the policy or 
from attending circumstances, to have been the inten- 
tion of the parties. The Security Fire Ins. Co. v. Ken- 
tucky Marine Ins. Co., 301. 

8. An oral contract to issue a policy of insurance is 
binding and may be specifically enforced or the court 
may award damages the same as in an action on an 
executed policy. Ib. 

9. A provision in a company’s charter requiring that 
‘all policies and contracts of insurance * * * shall be 
subscribed by the president,’’ relates only to executed 
insurances, and does not abridge the common-law right 
to make an oral executory contract for insurance. Ib. 

10. A policy of fire insurance on personal property 
contained a proviso that “if the title of the property 
is transferred or changed” “this policy shall be void; 
and the entry of a foreclosure of a mortgage”’ ‘“‘shall 
be deemed an alienation of the property, and this com- 
pany shall not be holden for loss or damage thereafter.” 
The insured property was mortgaged at the time the 
insurance was effected, and notice of foreclosure had 
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been duly served, certified and recorded when the fire 
occurred. Held, that the policy wasavoided. McIntire 
v. Norwich Ins. Co., 458. 

Il. One of the defendants procured insurance with 
the plaintiffs upon certain buildings owned by him. 
By the terms of the policies the loss was payable to the 
owner of a mortgage on the insured premises. The 
owner of the mortgage was protected against forfeiture 
of insurance by reason of the acts of the owner of the 
property, and the insurers were, in case of payment of 
insurance to mortgagee, to be subrogated to his rights. 
The policies also provided that, in case of any change 
of title in the property insured, they should be sold. 
Subsequently to effecting insurance, the defendant 
sold and conveyed the premises insured, soon after 
which they were destroyed by fire. Held, that the 
owners of the premises could not have recovered upon 
the policies, and that they were not entitled to have 
the payment of the amount insured by the insurers to 
the owner of the mortgage applied in satisfaction of 
the mortgage. Springfield Fire Ins. Co. v. Allen, 711. 


LIFE. 

12. In July, 1857, W., a resident of Virginia, procured 
from the defendants an insurance upon the life of S., 
his debtor. The defendants were an insurance com- 
pany organized under the laws of New York, and the 
insurance was effected through their agent in Rich- 
mond. The policy provided that the risk should deter- 
mine if the premium was not paid when due; also, 
that no payments of premiums should be binding on 
the company unless the same was acknowledged by a 
printed receipt, signed by an officer of the company. 
The premiums were paid to the agent, and receipts 
given, signed by an officer, until July, 1861, when the 
premium was paid, but only the receipt of the agent 
given. In July, 1862, the premium was tendered, when 
due, to the agent, who refused to receive it, on the 
ground that the company had directed him that pre- 
miums must be paid in New York. 8S. dying shortly 
after, this action was brought on the policy. Held, 
that the breaking out of the war did not annul the 
contract between the parties, nor revoke the authority 
of the agent; that the company had no power to re- 
quire payment of premiums to be made in New York; 
that by neglecting to supply their agent with printed 
receipts, signed by an officer, the company had waived 
the provision in the policy making such receipts evi- 
dence of payment; and that, therefore, the company 
were liable for the amount of the insurance, less the 
last premium, which had not been paid. The Manhat- 
tan Life Ins. Co. v. Warwick, 218. 

13. The New York Life Ins. Co. issued its policy to 
C., a resident of Virginia, on the life of her husband, 
in 1858, containing a provision that, if the yearly pre- 
miums were not paid on or before the several dates of 
payment therein mentioned, the policy should cease 
and the company should not be liable for any part of 
the sum insured. The husband died in 1864, being after 
the beginning of the civil war, leaving the premiums 
for 1862, 1863 and 1864 unpaid, the agent of the com- 
pany in Virginia having refused payment for these 
years. Held, that the civil war did not dissolve the 
contract of insurance; that the non-payment of the 
three last premiums, in view of the state of war be- 
tween the north and south, did not avoid the policy, 
and that C. could recover the sum insured, less the 
aggregate amount of the three unpaid premiums. New 
York Life Ins. Co. v. Clopion, 290. 
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14. A life insurance policy was issued to plaintiff’s 
decedent in April, 1866, expressed to be made in con- 
sideration of a premium, already paid, and of a like 
sum to be annually paid during the continuance of the 
policy, and providing that the policy should “not take 
effect until the premium was paid,” and that the policy 
should be forfeited “‘in case any premium due upon 
the policy should not be paid at the date when pay- 
able.’’ The first premium was paid partly in cash and 
partly in promissory notes, but the notes were not 
paid, and the insured died March, 1867. Held, that the 
policy had taken effect, and that the non-payment of 
the notes did not bar plaintiff’s recovery, because the 
“forfeiture ’’ clause referred to premiums after the 
first. McAllister v. New England Mut. Ins. Co., 404. 

15. Where a proviso in a life insurance policy is, that 
it shall be void if the assured ‘‘shall die by suicide,” 
and the assured took a rope and hung himself, there 
can be no recovery on the policy, although the act of 
self destruction was committed under the intiuence of 
insanity, in the absence of evidence proving delirium 
or madness, or that the act was involuntary. Cooper 
v. Massachusetts Life Ins. Co., 451. 


MARINE. 

16. A marine insurance company issued its policy on 
plaintiff ’s vessel, containing a clause as follows: ‘“ Pro- 
hibited from the river and gulf of St. Lawrence, 
Northumberland straits, or Cape Breton, and Black 
sea, between October 1 and May 1.” The vessel was 
in one of the prohibited ports in March, soon after the 
insurance was effected, and was lost at sea many months 
afterward. Held, that the implied warranty of the 
clause contained in the policy had been broken, and 
plaintiff could not recover. Odione v. New Englund 
Mutual Insurance Co., 401. 


INTERSTATE COMITY. See Penalty. 


INTERSTATE TRAFFIC. See Rebellion. 
(To be continued.) 
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BOOK NOTICES. 


American and English Bankruptcy Digest and Rules of 
Practice in United States Courts in Bankruptcy, 
compiled by Audley W. Gazzam, Editor “* National 
Bankruptcy Register,’’ author ‘* Gazzam’s Treatise 
on the Bankrupt Law,” etc. Vol. I. Albany: W. 
C. Little & Co., 1871. 

This volume covers the titles between “ Abandon- 
ment” and * Purchaser.”’ It was a happy thought of 
Mr. Gazzam’s that led to the compilation of this work. 
The bankrupt law is becoming bulky, and it was high . 
time that it should be digested. The compiler’s work 
is apparently well done, and the classification, on the 
whole, judicious; but we wonder at the total absence 
of cross references. What substitute is given we have 
not yet discovered, but we doubt if any thing can be 
made to take their place. 


The Law of Contracts, by Francis Hilliard; in two 

volumes. Philadelphia: Kay & Brother, 1872. 

This is one of those rare legal works of which the 
most good-natured reviewer would hesitate to say that 
“it was written to supply a want long felt by the pro- 
fession.”” There are so many and such able treatises 
on the subject, that one would suppose that not even an 
Oliver Twist could ask for “more.” The author 
to feel this himself, for he confesses that “‘ the idea of 
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adding another to the already numerous treatises upon 
contracts was in part suggested by a pardonable desire 
to illustrate, so far as I might be able, this other com- 
prehensive department of civil jurisprudence.” But 
whether needed or not, Mr. Hilliard’s other works 
have usually proven serviceable, and, we presume, this 
will not be an exception. The principal feature of the 
work that is set forth is, that it is made up in the main 
from the recent English and American cases, not, how- 
ever, to the exclusion of the earlier leading cases. 
This grouping together of the latest cases will, of 
course, assist the profession in the examination of 
questions, and aid will, no doubt, often be obtained 
from Hilliard when Chitty and Parsons and Metcalf 
are silent. The work is handsomely published. 


—_ ++ —___ 
LEGAL NEWS. 


The court of appeals of this State has taken a recess 
until the 26th inst. 


The supreme court of Nebraska has declared the 
extra session of the State legislature to be illegal. 


The Maine legislature has adjourned after a session 
of eight weeks, during which 397 acts and resolutions 
were passed. 

Justice McKean had an interview with the president 
on the 2d inst., in relation to judicial affairs in the ter- 
ritory of Utah. 


The corner stone of the law courts building of San 
Francisco was laid with imposing ceremonies on the 
22d ult. 


The president has sent the name of William F. Sand- 
ers to the senate for confirmation as United States 
attorney for Montana. 


During the absence of Judge McKean in Washing- 
ton, Judge Strickland will preside over the supreme 
court ot Utah. 


The English house of commons, by a vote of 268 
against 241, rejected the resolution to censure the min- 
istry for the appointment of Sir Robert Collier to the 
judicial committee of the privy council. 


The West Virginia constitutional convention, in 
session at Charlestown, retains a clause disqualifying 
attorneys and salaried officers of railroads from being 
members of the legislature. 


At the twenty-sixth annual commencement of the 
law school connected with the University of St. Louis, 
which took place on the 3ist ult., there were nineteen 
graduates. 

In the court-house at Jonesborough, Washington 
county, East Tennessee, are a number of old books 
containing the records' of the court of equity when 
Andrew Jackson was judge. From the records it 
appears that he entered upon the duties of the position 
September 12, 1799. 


The judiciary members of the Japanese Embassy 
now visiting this country are: Hon. T. U. Sasaka, 
chief justice of the supreme court of the Empire of 
Japan; Justice Nakane, associate justice of the su- 
preme court, etc.; Justice Okanchi, associate justice 
of the supreme court, etc.; Justice Hiraka, associate 
justice of the supreme court, etc.; Justice Nagane, as- 
sociate justice of the supreme court, eto. 





Both houses of the Kansas legislature have virtually 
agreed upon a bill which provides that no execution 
shall take place until one year after convietion, and not 
then unless the governor issues a warrant for the same, 
which he may do or not as he pleases. 


—— e+e —____ 


NEW YORK STATUTES AT LARGE. 


CuHap. 26. 


Ay Act to amend an act entitled “An act in relation 
to the fees of sheriffs, except in the counties of New 
York, Kings and Westchester,” passed April twelfth, 
eighteen hundred and seventy-one. 


PassED February 8, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SecTION 1. Subdivision one of section one of the act 
entitled “An act in relation to the fees of sheriffs, 
except in the counties of New York, Kings and West- 
chester,’’ passed April twelve, eighteen hundred and 
seventy-one, is hereby amended so as to read as 
follows: 

1. For serving a summons or summons and com- 
plaint, or summons and notice of object of action, or 
any other paper issued in any action,'the sum of one 
dollar, and for necessary travel in making such service 
the sum of six cents per mile to and from the place of 
service, to be computed in all cases from the court- 
house of the county; and if there are two or more 
court-houses, to be computed from the nearest to the 
place of service. 

§ 2. This act shall take effect immediately. 


Cuap. 48. 


Ay Act in relation to superintendents of the poor. 
PassEpD February 19, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. Every person who has been duly elected 
superintendent of the poor of any county in this State 
previous to the passage of this act, and who has neg- 
lected to take the oath of office, or to execute his offi- 
cial bond, as required by law, may, within thirty days 
after the passage of this act, execute and file in the 
office of the county clerk his official bond, with such 
sureties and conditions for the payment of such an 
amount as shall be approved and prescribed by the 
county judge in and for such county, and within the 
said thirty days, may take and subscribe the oath of 
office required by law; and when he shall have so filed 
his said bond, and taken his oath of office, he is hereby 
invested with all the powers and duties of the said 
office. And all the official acts of any such person, 
done and performed by him previous to the passage of 
this act, are hereby confirmed and declared valid, and 
of as full force and effect as if the statute in such case 
made and provided had been fully complied with by 
such person ; and he is also hereby released from any 
penalties imposed by law to which he may have been 
liable previous to the passage of this act, by reason of 
his neglect to execute and file his official bond and take 
his oath of office within the time provided by law; but 
nothing in this act contained shall in any way affect 
any proceedings under any existing law already insti- 
tuted or in progress against any such person. 

§ 2. This act shall take effect immediately. 





A. 




















THE ALBANY LAW JOURNAL. 


161 





The Albany Law Journal. 


ALBANY, Marcu 16, 1872. 











ESTATES UNDER THE 
STATUTES. 


* * * * * * 


ON FUTURE 


The theory of a future estate in land seems to arise 
by way of development from the nature and defini- 
tion of a fee. The possessor of a right or estate, 
which in its nature is of continual duration, should 
seem to have the further right to carve from such 
duration estates to be enjoyed in the future, after the 
manner and form expressed in the grant: and thence 
one would be led to anticipate a priori that the inten- 
tion so declared, and not the instrument which con- 
veys it to the world, would be the hinge on which 
ought to turn a construction of these future interests. 
The statutes of the State affirm, and give the force of 
positive law to these consequences flowing from its 
own definition of an estate, but affirm within certain 
limits and under certain conditions. The plenary 
right to create future estates includes the right so to 
limit them that they shall take effect upon contin- 
gencies to happen at any time in the future; and by 
hypothesis there might be created a series of estates 
following each other in interest to an indefinite ex- 
tent; and, again, among these latter might be inter- 
spersed executory interests: whence it is evident that 
property by such acts of the owner could be with- 
drawn from general commerce in the community, and 
its capacity for alienation, in effect, destroyed. The 
student will perceive, therefore, the policy of the law 
in fixing some limits to the right of an owner of 
realty to determine, at his pleasure, the course of 
future title in lands. While the imperative demands 
of property herein coincide with the reason of the 
law, and the right to create future estates is guaran- 
teed by statute, the more imperative voice of public 
policy insists that the right should be restricted within 
limits shown by reason and manifold experience to be 
wise and salutary. Within such limits no restraint 
need necessarily be placed on the inclinations of an 
owner in the creation of estates, and especially is 
there no necessity for technical rules having no rela- 
tion to the nature of property, or to its modes of 
transmission and periods of enjoyment. 

It was said in a former article that it is chiefly to 
decisions at common law upon executory devises that 
we must trace, immediately, the principles of our 
own system of future estates under the statutes. 
Devises, unlike uses, did not spring from political 
causes, and needed not, like them, to cease upon a 
change from aristocratic to our democratic forms of 
government. In England the institutions of the State 
rested —and still rest—on landed property in the 
possession of great and long-descended families, and 





the transmission of lands in the same family required. 
some contrivance in the nature of an entail, which 
could be shaped to meet the constantly varying 
exigencies of a family settlement. This purpose was 
effected by the chancery system of uses and powers, 
which had taken the place of the older methods of 
entail at common law. But, among us, property per- 
tains rather to the individual than to the family, and 
its transmission, therefore, has no special end of polity 
to be subserved, and, thus, the main reason for the 
former system of uses ceased. That system was in- 
volved and cumbersome, and nicely beset with fictions, 
but it naturally fell with the law of primogeniture 
and entails. Although excellent in its results in the 
mother land, it is certain that our soil was quite as 
adverse to the system developed under the statute of 
uses, as to the doctrine of remainders at common law. 

The underlying principle, then, of conveyances at 
common law, and of uses under the statute of uses, 
was a political one which did not obtain here; 
whereas devises are mainly grounded in natural law, 
and usages which prompt men to leave their posses- 
sions to those immediately near or dear to them; 
besides, the rules applicable to such limitations were 
common to either country, and were readily adapted 
to the future estates permitted to be raised by the 
statutes. The student whose reading is directed by 
the suggestion above, that the existing system of 
future property is based upon the former law of de- 
vises, will find ample proofs of its accuracy and value, 
and while a stream of light is thrown thence upon 
the provisions of the statute law, his studies will also 
carry him into the learning of uses with which very 
much of the law on the subject of devises was iden- 
tical. 

An estate in lands, the right to the possession of 
which is postponed to a future period, is an estate in 
expectancy ; and where an estate of this description 
is limited to commence in possession at a future day, 
it is a future estate. These limitations of future inter- 
ests may be raised indifferently in grants or by will, 
similar rules of construction applying to them in 
either method of conveyance, and are so many par- 
cels of interest carved from the duration of the fee. 
They may be created without the intervention of a 
precedent estate, and are then termed estates simply 
in futuro; or they may be limited to commence in 
possession on the determination of a precedent estate 
created at the same time, and are then termed remain- 
ders because of the prior interest. But all future 
estates, whether known as remainders or otherwise, 
are of the same nature, and in general are subject to 
similar rules of law. 

And, first, in what estates these future interests may 
be limited; and here regard is to be had to the dura- 
tion of the estate out of which it may be desired to 
carve a future interest. As a fee is of continual dura- 
tion, future limitations may be raised therein in fee, 
for life or for a term of years. In a life estate the 
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whole interest may be so limited, or life estates or 
terms created in futuro. In a term for years the 
entire interest may be limited, or life estates or terms 
for years in like manner created. A due regard, then, 
being had to the duration of an estate in the owner, 
it may be said that in any estate known to the law 
other like or lesser estates may be limited in futuro. 

Second, as to the quantity of interest which may 
be so limited. Estates in fee, for life or for years, may 
be created as future interests under the statutes, and 
these interests may be held in severalty, joint 
tenantcy, or in common. 

Third, the mode of limitation may be: 1, simply in 
futuro ; or, 2, by way of remainder. 

There is no real distinction under the statutes be- 
tween an estate limited simply im futuro, and one 
limited by way of remainder; for the former, although 
not in terms a remainder, is one in effect, since it 
commences in possession on the determination of an 
intermediate estate not granted or devised. Such 
interests are limited out of the estate remaining in the 
owner, and not disposed of by him, and, though not 
remainders by strict definition, are subject to the 
same rules of limitation and construction. 

The student will recollect that at common law a 
freehold estate in futuro could not be created in lands, 
because seizin could not be given to such an interest. 
But under the statute of uses it was permitted to 
limit an estate as a use which should spring up on 
the happening of an event, or the performance of a 
condition, without a precedent estate, and seizin was 
then transferred to it by force of the statute. These 
springing or future uses are now permitted to be 
limited, in a new form, as future estates; and since 
powers were simply methods by which uses sprung 
up at the will of some person, they properly find a 
place in the same class of statutory estates. Asa 
general proposition all those interests which, in the 
former law, were technically known as estates in 
futuro are merely modified by the requirements of 
the statutes, and are still in substance lawful estates 
in land. 

A remainder, under the statutes, is a future estate 
dependent on a precedent estate created at the same 
time, and limited to commence in possession on the 
determination of such precedent estate by lapse of 
time, or otherwise. The definition was intended by 
the revisers to include not only remainders as they 
arose in conveyances at common law, wherein pos- 
session should vest upon the regular determination of 
@ precedent estate, but to comprehend, also, those 
contingent or conditional limitations which arose 
under the statute of uses or in wills, and which, ope- 
rating to abridge or defeat the prior estate, could not 
take effect as strict remainders. It is antecedently 
elear that there is no necessary connection between 
parcels of interest when limited in futuro; and that 
these estates should be allowed, indifferently, to fol- 
low each other in interest and be enjoyed after the 





prior interest is regularly spent, or be limited so as to 
abridge or destroy the precedent estate. The law 
having conceded the right to raise future estates by 
act of the owner, and duly restricted the right in the 
interest of public policy, it concerns the owner alone 
whether he should limit a remainder to come into pos- 
session on the regular determination by lapse of time 
of a precedent estate, or limit it to vest in possession 
upon a condition operating to abridge or defeat the 
prior interest. The distinction between these two 
classes of interest is nominal, not real. Our system 
of future property, therefore, was framed to admit 
either mode of limitation, and to include not only re- 
mainders, strictly so called, and executory devises, but 
those other future interests permitted under the stat- 
ute of uses, and known as springing and shifting uses, 
and conditional limitations. The apparent distinctions 
between these future interests disappeared when the 
intention of the owner, and not the instrument of 
conveyance, became the main principle of construc- 
tion, and when the technical qualities which discrimi- 
nated them inter se were removed. And thence it is 
that our system of estates is not one based upon new 
and untested principles, but arose from the extension 
of former doctrines in such manner that remainders 
and conditional limitations, executory devises and 
uses are now regulated by the same rules, and grouped 
anew and defined by the designation of a future 
estate. 

If, for convenience, a “ future estate” may be called 
@ genus in the statutory system of property, it may be 
said that its species are estates simply in futuro, and 
limitation by way of remainder; and these may be 
again divided into vested and contingent estates. But 
the student should bear in mind that these divisions 
are, in truth, but modes of the same interest, known 
to the law as a future estate. 

A future estate is a vested interest when there is a 
person in being who has an immediate right to the 
possession of lands on the ceasing of the intermediate 
or of the precedent estate. It is the certainty of the 
right and its present fixed capacity to take effect in 
possession, were the possession to become vacant, and 
not the certainty of actual enjoyment, which consti- 
tutes the interest a vested one. Such an interest 
does not, in its nature, suspend the power of alien- 
ation. It may, however, be void in its creation when 
limited contrary to the statutes as to successive es- 
tates, or limited otherwise than as allowed by the rule 
against perpetuities. 

A future estate is a contingent interest while the 
person to whom, or the event upon which, it is limited 
to take effect remains uncertain. Such an interest in 
itself, during the period of uncertainty, necessarily 
suspends the power of alienation, for, until the per- 
son is ascertained, or the event occurs to vest the 
interest, there are, by necessity, no persons in being 
who can convey an absolute fee in possession. 

All future estates are void in their creation which 
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suspend the absolute power of alienation for a longer 
or other period than is prescribed by the statutes. 
As this power is suspended on the creation of contin- 
gent future estates, these limitations more particularly 
invite the attention of the student. The sections of 
the statutes which prohibit, in certain cases, the cre- 
ation of vested future estates, do, indeed, forbid them 
on the ground of perpetuity; but then they are for- 
bidden mainly because they are successive interests; 
whereas contingent estates are obnoxious to the charge 
in their very nature, so that, until the contingency is 
removed from the right or interest as limited, the 
power of alienation of the entire fee is thereby sus- 
pended. And although a vested estate does not, in 
its nature, suspend the power of alienation, yet, if it 
be so limited as by possibility to suspend the absolute 
power of alienation for a longer or other period than 
is prescribed, it contravenes the statute, and for that 
reason is void in its creation. 

It has been observed that contingent interests may 
be limited (a) to take effect out of the estate remain- 
ing in the grantor, and not disposed of by him; or (6) 
limited to take effect after the regular determination 
of a precedent estate created at the same time; or (c) 
limited upon a condition which operates to abridge 
or defeat the precedent estate. It has been also 
shown that the contingency must affect either the 
person to whom the estate is limited, or the right 
itself, so that its occurrence shall vest the interest, and 
not merely the possession that may follow upon a 
vested right of property. And it may be observed 
here that any uncertainty as to the taking effect in 
possession, after the interest shall have vested, is not 
ad rem. It remains to be seen then how the rule of 
perpetuity affects limitations of future estates, whether 
vested in interest, or waiting to be vested upon the 
happening of an event. And it may be said, gene- 
rally, that unless an estate in futuro is forbidden to 
be limited by this rule as drawn out in the statutes, it 
is a valid interest in our system of property. 

The rule as to perpetuities may be considered in 
two aspects: first, as it regulates the vesting of a 
contingent estate—its proper characteristic —or the 
avoiding of a vested one; and second, as it operates 
upon successive future interests in their creation. The 
rule properly so called is found in sections 15 and 16 
of the statutes, which read as follows: 


Sxc. 15. The absolute power of alienation shall not 
be suspended by any limitation or condition whatever 
fora longer period than during the continuance of not 
more than two lives in being at the creation of the 
estate, except in the single case mentioned in the next 
section. 

Szc. 16. A contingent remainder in fee may be 
created on a prior remainder in fee, to take effect in 
the event that the person to whom the first remainder 
is limited, shall die under the age of twenty-one years, 
or upon any other contingency, by which the estate of 
such persons may be determined before they attain 
their full age. 
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Upon the rule as so framed it is observed: 1. That 
the period described in the fifteenth section is taken 
from the former law applicable to executory devises, 
the lives being reduced to two lives in being; as the 
sixteenth section restores the period of actual minor- 
ity found in settlements by entail. 2. That a contin- 
gency or condition under the former section must be 
attached to one or two lives in being, and limited so, 
as to happen during such lives. 3. That the sixteenth 
section refers to a fee dependent upon a fee previously 
limited to a minor, and so limited that the contingency 
runs through the actual period of minority; whereas 
other contingent fees limited in remainder on fees 
must be suspended on lives under the prior section. 
4, That if the limitation, whether vested or con- 
tingent, be for a longer or other period than is pre- 
scribed, it is void. 

Where a future interest is limited to vest upon the 
happening of an event, the power of alienation is 
necessarily suspended during the interval. 

Where the interest is limited to a person not yet 
ascertained, it is necessarily suspended until such 
person is ascertained. 

But, where the estate is vested as to person and 
event, the limitation does not, in its nature, neces- 
sarily suspend alienation, though it may be obnoxious 
to the statutes regulating successive estates, or be void 
in its creation as limited ; for if the limitation, as con- 
structed, may by any possibility suspend alienation 
for a longer or other period than as allowed by the fif- 
teenth section, it defeats the purpose of the statute, 
and is therefore void. 

In Lorrillard v. Coster, 4 Wend. 265, the devise was 
to the testator’s brothers and twelve nephews and 
neices, and their survivors, in trust, to pay over and 
divide the rents and profits of the estate to and among 
the twelve nephews and neices, and their survivors, in 
equal shares among such as should be living from time 
to time, and after the death of all the nephews and 
neices, the estate was to be equally divided among 
their children, and the surviving children of such of 
them as should be dead, per stirpes, and the distribu- 
tion was deferred until two years from the death of all 
the nephews and neices. 

The limitation here was a vested estate, in trust, 
running through twelve lives in being, with contingent 
remainders in fee to the children of the twelve cestuis 
que trust living at the time of final distribution, or to 
the issue of such of them as should decease, with an 
intervening absolute period of two years. The court 
of errors held the trust term, the life estates, and the 
remainders over to be severally void, as suspending 
the absolute power of alienation beyond a period of 
two hves in being at the creation of the estates; and 
the entire property passed to the heirs at law as if 
the testator had died intestate. The trust term, 
although vested in interest, was limited for a longer 
period than allowed by the statutes, and the contin- 
gent remainders over, depending thereon, were void 
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for remoteness, and because of the absolute period of 
two years. 

In Hannan v. Osborn, 4 Paige, 336, the devise was 
to a brother and sisters after the death of a prior de- 
visee in fee and all her children ; held to be too remote. 

In Hawley v. James, 16 Wend. 61, the devise was 
a trust term to continue through nine minorities, on 
the expiration of which the trustees were to divide 
the estate into twelve equal parts, to be severally con- 
veyed by them to the children and grand-children of 
testator for life, with power to the grantee to devise 
in fee. The court of errors held the trust term, the 
remainders for life, and the contingent remainders 
over, to be void. The trust term was void in that it 
exceeded in duration two lives in being, and the re- 
mainders were void for remoteness. Nelson, Ch. J., 
said the power of alienation could be suspended in no 
other way than as prescribed in the fifteenth section, 
and that consequently it cannot be suspended for a 
moderate term of years, or an average duration of 
lives, or by any other limitation which may by possi- 
bility extend such suspense beyond two specified lives 
in being. Bronson, J., said that every limitation by 
which the power of alienation may be suspended 
beyond the period allowed by the statutes is void. 
That the lives must be designated by naming two per- 
sons in particular, or by limiting the estate on the two 
first lives which shall fall in a class of several indi- 
viduals. That, although the estate may be limited on 
some event besides life, life must in some form enter 
into the limitation, so that the power of alienation can 
in no event be suspended beyond the designated lives. 
No absolute term, however short, can be maintained. 
Mack, Senator, said the power of alienation can be 
suspended only upon a life or lives in being at the 
creation of the estate, and in no other way; the con- 
tinuance or termination of such lives must measure 
the legal period of suspension of alienation. 

In Converse v. Kellogg, 7 Barb. 590, the devise was 
to children, or descendants of deceased children, 
share and share alike, “but no division to be made 
until ten years after the death of my wife;” held, this 
clause merely postponed the possession of a vested 
estate, and while the latter was not avoided, the con- 
dition itself was void. 

In Hone’s Bxecutors v. Van Schaick, 20 Wend. 564, 
the devise was in trust to receive the rents and profits, 
and pay the same over to the children for a period of 
twenty-one years. Held void. Bronson, J. No ab- 
solute term can be maintained. 

In Irving v. De Kay, 9 Paige, 521, a gross or abso- 
lute term of years was held void in its creation, 
where it was not certainly determinable at the expi- 
ration of not more than two lives in being at the 
creation of the estate. 

And see Tucker v. Tucker, 5 Barb. 99, and Yates v. 
Yates, 9 id. 324, for instances of an indefinite term, 
not measured by designated lives in being, but by 
contingent events. 
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In Field v. Field, 4 Sandf. Ch. 528, it was held that 
@ suspension for a term of years, however short, or 
resting partly upon life and partly upon time could 
not be admitted. - 

In Morgan v. Masterton, 4 Sandf. 442, the devise 
was a trust for three years, at the expiration of which 
the executors were to apply the moneys accumulated 
to a statue in memory of Washington, but if found 
to be inadequate, then to be distributed among three 
charitable institutions. Held void. 

In Bulkley v. De Peyster, 26 Wend. 21, the bequest 
was to trustees to pay the interest of certain specific 
sums to five children for life. On the death of any 
one of them, without issue, the yearly sum be- 
queathed him to be equally divided among the sur- 
vivors; but if such decedent left issue, then the yearly 
sum so bequeathed to be paid to his issue during the 
life-time of the testator’s wife, on whose decease the 
principal of the estate was to be divided among 
the issue of the testator’s five children, such issue 
taking the share, the interest of which had been 
bequeathed to the respective parents. Upon the 
decease of any of the five children after the death of 
the wife, the principal, to the interest of which the 
decedent was entitled, was to be divided among his 
issue. The testator then directed “that a final distri- 
bution and settlement of my estate among my grand- 
children, according to this my will and intention as 
hereinbefore expressed, be made immediately after 
the death of the survivor of my said children.” It 
was contended that this clause suspended alienation 
during the lives of the widow and the five children. 
But the court of errors held, that the vesting in pos- 
session of each portion or share devised was not 
deferred beyond the lives of the wife, and of the 
child to whom the interest on such share was given. 
On the death of these two, the grand-children took 
an absolute interest in such share, and that the clause 
in question was too vague to supersede the clear in- 
tention of the testator. 

In Banks v. Phelan, 4 Barb. 80, the bequest was to 
three persons of the interest of $1,000 during their 
several lives. Held void. And a bequest of the prin- 
cipal on the death of the last survivor was also held 
void. 

In Thompson v. Carmichael’s Executors, 1 Sandf. 387, 
the devise was in trust until the youngest child should 
arrive at lawful age. There were four infant children. 
Held void. And similar rulings were made in De 
Barante v. Gott, 6 Barb. 492, and McSorley v. Wilson, 
4 Sandf. 515. : 

In McSorley v. McSorley’s Hxecutors, 4 Sandf. 414, 
the devise was to, and for the benefit of, four minor 
children, the estate not to be divided until the young- 
est came of age. It was held void. 

In Burrill v. Shiel, 2 Barb. 457, the interest on a 
sum of money was given to A. for life, and on the 
death of A., to B. for life, and on the death of B., the 
principal was bequeathed to the surviving children of 
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B., share and share alike, to be at their own disposal 
as soon as they should severally attain majority. The 
bequest was held valid. 

In Zemple v. Hawley, 1 Sandf. Ch. 178, it was held, 
“The sixteenth section of the article relative to the 
creation and division of estates requires the contingent 
remainder thereby authorized, to take effect in the event 
that the persons to whom the first remainder is lim- 
ited shall die under the age of twenty-one years, etc., 
or upon some other contingency attendant upon the 
estate of such person. It does not permit the creation 
of a contingent remainder to take effect upon the 
death of one who takes, under the prior contingency, 
from the person to whom the first remainder is 
limited.” 

From what has been said, it is evident that future 
estates in lands are statutory remainders (in the 
nature of an executory devise before the revision, 
or of a use before the Stat. Hen. VIII), subject, on 
their creation, to definite statutory rules as to per- 
petuity. The rules which prohibit certain successive 
estates ($§ 17, 18, 19, 20, 21), are merely negative 
provisions intended to prevent evasions of the fif- 
teenth section, and, therefore, need not be dwelt on 
at large here. 

Mortmore Sanprorp. 


++ 
or 


WORK AND LABOR! 
[From Mr. Moak’s new chapter in Van Santvoord’s 
Pleadings.] 

On an offer to employ plaintiff as commander of 
a vessel for a trading voyage at the rate of fifty pounds 
per month, and an acceptance thereof, at a fixed pay, 
of fitty pounds per month, it was held that this was 
not an entire contract for the whole voyage, but one 
which gave plaintiff a right of action for the salary as 
each month arose, and which, when once vested, was 
not subject to be lost or divested by the plaintiff’s deser- 
tion or abandonment of the contract.? 

Although where the contract is to work a definite 
time without any agreement to pay until the expira- 
tion thereof, it must be performed or no recovery can 
behad. As where an actor agreed to play for four 
weeks, but the agreement was modified so that he 
was to play two weeks, and after a certain time return 
and play two more; but after playing the first two 
he refused to return to play the last.3 So where one 
was employed for a year without any stipulation as 








1 Upon the subject generally, see ante, title “‘ Master and 
Servant ti Parsons on Contracts; Cowen’s Treatise ey ngs 
ley’s Ed.); Wait’s Law and Prac. ; Reeve’s Dom. Re d- 
dison on Cont. ; Smith’s Master and Servant ; 2 Kent’s Com. 
248-266. Broom’s Com. -+ title “ Master and Servant ;”’ 
Broom’s Com. on Common Law, same title; Ste tephen’ : Com. 
same title: 2 Conway Rob. Pr., title * Servant; 411- 
414, 3 Conway Rob. Pr. ; 4 Conw. Rob. Prac. ; Smiths: Man. 
= eee Law, title “* Master and Servant ;”’ Schouler’s Dom. 
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4 Trans. App. 457-462; es, 652-658, and numer- 

ous authorities thee cited, O: Sivine ig the judgment below 
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to when he should be paid for his services or ex- 
penses. ! 

Where a servant agrees to work one month, and, 
if satisfied, six months, he is bound to determine at 
the end of the month whether he will work the six 
months, and if he remain and work after the expira- 
tion of the first month he elects to work the six, and 
cannot recover if he leaves the master’s employment 
without justifiable cause.2 If a servant hire for a 
definite period, with the privilege of leaving if dis- 
satisfied, and quit before the expiration of the time 
without claiming to be dissatisfied, but on the ground 
that he has other business to attend to, he is not 
entitled to recover for what he has done.3 Otherwise 
if there be a bona fide disagreement.‘ 

If the agreement be that either party, if dissatis- 
fied, may put an end to the contract, either may do 
so without informing the other of the grounds of dis- 
satisfaction, and without, in fact, having any satisfac- 
tory reason for such dissatisfaction.5 A woman who 
believing herself to be the wife of a married man who 
has a former wife living, cannot, on discovering that 
fact, recover for work and labor done during the exist- 
ence of the relation of husband and wife.6 The party 
himself, however, would, if living, be liable in an 
action of fraud for fraudulently procuring tie plaintiff 
to marry him, if he procured the marriage by fraud- 
ulently and affirmatively representing that he was 
legally divorced from his former wife ;7 but such action 
does not survive against the husband’s representa- 
tives.8 So if the husband, under a claim to be entitled 
to the wife’s property, as such, receive money when 
the marriage is void, that may be recovered back. 9 

If wrongfully discharged, a servant may recover 
the amount contracted to be paid him for his services, 
if he show he was ready and willing to fulfill his con- 
tract.10 Telling him he may leave is a sufficient: dis- 
charge, if the jury find the employer thereby intended 
the servant to understand his services were not longer 
desired.!! But the defendant may show, in diminution 
of damages, that the plaintiff, during the stipulated 
time, had been engaged in other business, from which 
he had realized or should have realized compensa- 
tion.2 And it is the duty of the servant to use 
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dliigence in endeavoring to find work.! A party 
wrongfully discharged has three remedies, either of 
which he may pursue at his election. 1. He may, 
the moment the contract is broken, bring a special 
action to recover the damages arising from the 
breach. 2. He may treat the contract as rescinded, 
and immediatly sue on the quantum meruit for the 
work actually performed; or, 3. He may wait until 
the determination of the period for which he was 
hired, and claim as damages the wages agreed to be 
paid by the contract. But an action upon one theory, 
and judgment upon it, will operate as a bar to any 
further action.2 In a contract to do certain specified 
work, instead of to work for a definite period, the 
rule that the contract price is prima facie the rule of 
damages does not apply; but one who agrees to 
carry freight to a particular place may insist upon 
doing so and receiving the freight agreed upon. A 
contract to change the terms of a prior contract of em- 
ployment after it has been commenced cannot be 
found from a proposition from one party to do so and 
a refusal to assent thereto by the other.5 Under an 
agreement to work for one year, payable monthly, the 
laborer may at any time demand payment for all the 
months which have elapsed, although he have neg- 
lected to demand payment monthly.6 And if the 
employer pay monthly, it is evidence that the agree- 
ment was that he should do so. 7 

Under an agreement to do certain work, or pay a 
certain sum, plaintiff, in order to recover the money, 
must show defendant elected to pay money, or that 
plaintiff demanded the work and defendant refused. & 
Although an agreement by A. to work for B. cannot 
be assigned so as to compel A. to work for C., yet one 
to work for B. or bearer may be.? So if A. agree to 
work for B. the latter is not obliged to receive the 
services of another, nor if one contract for the use of 
a coach from A. is he obliged to employ it from C.10 If 
a surety promise the principal shall pay for work, the 
workman cannot recover of the surety unless it appear 
that he knew of the agreement by the surety before the 
performance of the labor.!1 Where A. wrote to B. 
saying he would do certain work for him, and adding 
“the amount of pay I leave to you,” if B. refuse to fix 
& proper amount A. may recover what B., acting bona 
Jide, should have fixed ;!? although no action would lie 
until B. had been applied to to fix the amount of 
compensation and refused ;!3 but where the agreement 
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10 Robson v. 5 Rese. and 44. 88 G8 Eng. C. I. B). 
5 Mees. and Wels. 114; see, also, Butler 
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was to pay such remuneration as should be deemed 
right, it was held the employer was the sole judge as 
to whether or not he would pay any thing.! Where 
it is agreed that a third party shall fix the amount of 
compensation no action lies until it is fixed by him.? 
Under an agreement to do work to the satisfaction 
of a third person, the plaintiff must aver and prove 
that it was done to his satisfaction, and, if payment is 
to be made on the production of his certificate, that 
such certificate was given and produced,’ unless the 
arbitrator decline to act at all,4 or act unreason- 
ably or in bad faith,5 or the adverse party declined to 
allow him to act; or if in his employ to procure him to 
act after request. Ifthe plaintiff procure the arbitrator 
to refuse to act, he cannot recover.’ The plaintiff 
may recover the amount named by the arbitrator § 
without further proof of the doing of the work, pro- 
vided both parties have notice of the time and place 
at which he intends to act and an opportunity to be 
heard.!0 

If it be apparent from the contract that such notice 
and hearing were not contempiated, the decision of 
the arbitrator is final without the same.!! Where the 
person to give the certificate is in the employ of one 
party, that party contracts with the other that such 
third person will do his duty and act fairly. 
Where one works for another, under promise 
that the employer will remember him in his 
will, he may recover if nothing be left him by 
will, but he cannot maintain an action during the 
life-time of the employer.!* If any thing be left him 
by will he cannot recover, although the legacy be 
very inadequate compensation for the services.'5 If 
one work for another, under an agreement that he 
shall be paid by a devise of land, he can only recover 
the value of his services, regardless of the value of the 
land ;16 Where a party agrees to do certain work and 
such extra work as may be ordered by a certain time 
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. * iia 
in default of a certain sum as damages each day, and | facto charges can be made.! So, where one boards 


that the certificate of a third person shall be final, he 
must complete the work within the time specified, al- 
though the extra work ordered rendered it impossible 
for him to do so. It was his own folly to so contract. ! 
So a contract may provide, that if the contractor do 
not proceed as rapidly as a third person shall deem 
proper,-it may be terminated, and such third person 
shall fix the amount, if any thing, to be paid for what 
is done, or the employer may complete what is un- 
done at the expense of the employee, who is bound to 
pay such expense,? unless he was delayed from per- 
forming by the act or negligence of the other party. 3 
But an arbitrator can only settle such points as are 
expressly agreed to be referred to him, and his decis- 
ion upon other points will not be binding. ¢ He can- 
not fix the price of work not embraced within the con- 
tract.5 If a contractor with a railway company agree 
to abide by the decision of an engineer he must do so, 
although the engineer be at the time a stockholder in 
the company ° or be the party in interest,’ although 
a judge of a court of law could not have sat in such 
acase.8 Ordinarily, on the performance of work for 
one person by another, and his acceptance thereof, the 
law implies a promise to pay therefor.? If, however, 
the relation of parent and child exists between the 
parties the law precludes the idea of an intention on the 
part of either to pay or be paid. A child cannot re- 
cover for services rendered the father without express 
proof of a promise by the father to pay therefor, or of 
an expectation on his part to do so, nor can a father re- 
cover for supporting his child without the same proof. 
There must be a mutual understanding to pay wages 
on the one hand and to pay for support on the other.19 
Where, after the death of a father, his executors give 
one of his children a note for services, for which no 
express promise to pay is proven, such note is without 
consideration and void, and if the executors pay it 
the amount thereof cannot be allowed them on their 
settlement of accounts." Unless the parties intended 
the one to pay and the other to be paid no ex post 
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another from charitable motives, without any intention 
of remuneration, he cannot afterward charge for such 
maintenance.? Or if he goa journey to go bail for a 
friend, because he does it as his friend and as an act 
of kindness, and does not undertake the journey as 
work or labor.* But the keeper of a county poor- 
house is bound to pay a pauper for labor done for him 
if he agree to pay him therefor.4 The rule is the same 
where the relation of parent and child is assumed by and 
exists between parties, as where one adopts a child 5 
or takes the child of a relative to live with him, where 
there is no obligation on the part of the child or its 
parent to pay for support and no liability to pay for 
its labor.6 Sono promise will be implied between 
relatives.? The relation of parent and child is estab- 
lished by evidence that the parties lived together and 
recognized by their acts the existence of such a rela- 
tion.8 So, if there was an express understanding that 
the child should be paid for services, he may re- 
cover,? unless the same be satisfied by a devise or 
bequest ;!° but where the father, after the son had been 
in his employ many years, declared to witnesses that 
he intended to pay his son for his work, such declara- 
tions are not evidence of the existence of a'contract 
for wages between the parties, and it is error to 
permit the jury to infer a contract from such declara- 
tions.!1 Otherwise, if, after services are rendered under 
such declarations, the employer give the employee a 
note for a definite sum therefor.12 Sickness of the 
employee, or his death, excuses performance, and he 
or his representative may recover for what was 
actually done before such sickness or death.!3 And 
where one contracted that his wife should play the 
piano at a concert, he is not liable for non-perform- 
ance if the wife be sick and cannot do so.!* So as to 
any other inability not involving his own fault,” as 
the freezing of a river,!6or the foundering of a ship 
on which a sailor engages for a voyage.!7 But where 
the plaintiff apprenticed his son to a watchmaker and 
jeweller for six years, paying him a premium of 
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twenty-five pounds, and the master duly instructed 
the apprentice for a year and then died, it was held, 
in an action against the master’s representative for 
money had and received to recover the whole or some 
part of the premium, on the ground of failure of con- 
sideration, that such failure being only partial the 
action was not maintainable.! The recovery in cases 
of failure to perform in consequence of sickness or 
other unavoidable accident will be according to the 
contract price, and not upon the quantum meruit.? It 
has been held that a master was justified in discharg- 
ing a servant who, without his consent and contrary 
to his wishes, left his house to see her mother who 
was expected to die, although she returned next day ; 3 
but we doubt whether the case would be followed in 
this country. But where a servant refused to work 
Sunday, and, in consequence of harsh language from 
his master, left his employ, it was held he could not 
recover. One tenant in common cannot oust his co- 
tenant, and, when sued for the profits of the property 
owned in common, charge his co-tenant with his 
services and money expended, which were rendered 
and paid without the plaintiff’s request or consent and 
against his will.5 

So where one without color of right enters upon 
another’s land, and performs work there, he cannot 
recover therefor, even though the owner promised to 
pay him for it.6 Otherwise, if he entered under color 
of right, and surrendered improvements he had made 
under a promise for compensation,’ unless the contract 
were not to be performed within a year, so that it 
was void by the statute of frauds.§ If A. lets B. into 
possession of his house under a promise that, if he will 
make certain improvements thereon, he will lease it 
to him for twelve years, and after the improvements 
are made refuse to do so, B. cannot recover for work 
and labor done. He should have sought a specific 
performance in equity.° But if A. fraudulently, under 
a representation that he is the owner of lands, induce 
B. to perform work on it in the expectation of becom- 
ing a joint owner, on discovery of the fraud he may 
rescind the contract, and recover the value of his 
work, although the contract be void by the statute of 
frauds.!! A recovery cannot be had for services volun- 
tarily done for another without his privity or request, 
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as in saving his property from destruction by fire,! al- 
though the law will, in the first instance, presume a 
request, unless the circumstances be such as to rebut 
such presumption. ? 

Where one rendered services as treasurer of a 
corporation without any arrangement for compensa- 
tion, and there was evidence to show he expected to 
be compensated, from the incidental advantages of his 
connection as a partner with another officer of the 
company, it was held a proper question for the jury, 
whether the services were intended to be gratui- 
tous. But where A.’s logs were carried on B.'s land 
by water, it was held he might recover for the use of 
his land while he suffered them to remain there if the 
owner reclaimed them.‘ It is no defense that the 
employer agreed to pay a third person, not shown 
to be entitled to the services, for the labor, unless he 
prove he have done so.5 The laborer may prove the 
value of his services by the opinion of witnesses, but 
cannot ask for such value “under all the circumstances 
or beyond board.” Where one is working by the 
month he cannot recover for working extra hours, or 
even nights, unless his employer agree to pay extra 
compensation therefor.’ Where one performs work 
for a municipal corporation, the charter of which pro- 
vides that such services, which are payable by a local 
portion of the corporation, according to benefits re- 
ceived, shall be included in an assessment, and that 
no money chargeable upon the assessment fund shall 
be paid from the general fund, he cannot maintain an 
action for his services until an assessment has been 
collected, or the corporation is in default for not pro- 
ceeding with due diligence to make and collect one, 
for the contractor agrees to receive payment specific- 
ally from the moneys to be assessed and collected.§ 

Otherwise if acorporation contract to pay for work 
and labor of general benefit, and for which the entire 
corporation is to pay and which it has power to col- 
lect by assessment, which it unreasonably neglects to 
enforce. The action in the latter case may be for 
work and labor and need not count upon the negli- 
gence of the corporation to make and enforce an as- 
sessment, although it would, perhaps, be better so to 
do. Where work is done under a special contract the 
employer must count upon that, unless there be a full 
and complete performance.! If not, he must plead the 
contract, the partial performance and the facts enti- 
tling him to recover." If the duties of a salaried offi- 
cer be increased he is not entitled to additional com- 
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pensation therefor as a matter of right ;! nor will one 
who contracts with another for the doing of an act — 
as the building of a house—be liable to pay addi- 
tional compensation, as for extra work merely, on proof 
that he ordered it, that it was done and he accepted 
the work when completed,? unless he be informed, 
or must necessarily, from the nature of the work, be 
aware, that the alteration will increase the expense.’ 

A servant, who is discharged for not faithfully serv- 
ing his employer —as for selling property to another 
house of which he is a member — cannot recover for 
work done previous to such discharge,‘ for an agent 
must faithfully serve his principal, and is bound to the 
exercise of all his skill, ability and industry in favor 
of his employer.5 

But a traveling agent for one house may receive 
and execute orders voluntarily given and tendered for 
the purchase of goods from another house.® 

So a servant for a year, who is discharged for drunk- 
enness, cannot recover for what he has done.” 

Where one contracts to do the carpenter work on 
a building, and to proceed forthwith and without 
delay, the employer is bound to have the building in 
readiness to commence the work within a reasonable 
time, and, if he fail to do so within a reasonable time, 
the employee may recover his damages by reason of 
the delay of the employer in having the building 
ready for him to do the stipulated work. So, where 
the employer is to furnish plans or do any other act 
before the employee is to commence. He may re- 
cover the increased expenses of doing the work in 
consequence of the delay! on a quantum meruit," and 
does not waive the employer's breach of the contract 
by going on without complaint or objection and com- 
pleting the work;!? nor can the employee himself 
incur the expense of removing the obstacle to his per- 
formance, and charge his employer therewith without 
an agreement by the employer to pay the same. 
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INTERNATIONAL ARBITRATION. 


If ever international law comes to be expounded 
by a supreme court or high commission, it will be 
eminently desirable that the judges on that tribunal 
shall be lawyers. Let us suppose that the Alabama 
case was not an affair of honor (as indeed it nearly 
threatened to be in the sporting sense of that phrase), 
but a legal submission to arbitration, to be construed 
like any ordinary submission between private plain- 
tiff and defendant, there would not have been any of 
the argumentation and high feeling that have arisen 
under the Washington treaty. When people com- 
plain of the annoyances of litigation, they might as 
rationally denounce the evils of surgery and medicine. 
We are evils, we admit, but we are necessary ones. 
We thrive on the wants of our neighbors. So do all 
others, except the clergy, who live only by the wick- 
edness and not the lawful requirements of their fellow 
citizens. For the settlement of a dispute there is no 
one so fitted to be an arbitrator asalawyer. For, after 
all, the rules of evidence will be found to be better 
than hearsay, and a sound ratio judicadi will also 
prove always superior to conjecture; nor will the 
questions of excessive damages be overlooked by a 
legal mind. 

An international tribunal, if not legal, is nothing, 
and must really take lessons in the law of evidence, 
contracts, torts and damages, while it is adjudicating. 
The lawyer has already much knowledge. Besides, as 
the discussion would be confined to the four corners of 
the deed of submission, with only the legal modicum 
of parol, there would be no exciting topic of a political 
nature to disturb the equanimity of the court. There- 
fore, even if the Washington treaty and the tribunal 
erected under it prove a failure, or at least no great 
success, yet this will not be a conclusive objection to 
the feasibility of international arbitrations. It would 
only prove that we should put the right men in the 
right place. Princes and peers may perish or fade, 
but law and lawyers never fail. 


——- ee —— 


THE INTERROGATION OF PRISONERS’ BILL. 


We are glad that the committee on judiciary at 
Washington have reported adversely to the bill to 
permit the accused in criminal proceedings to testify 
on his own behalf. No matter whether the practice 
has worked well or not in Maine or France, we con- 
fess that we are neither saintly nor despotic enough 
to view the proposal with satisfaction. 

Legislators take periodic fits of alarm for the public 
safety. One time it is the foreign enemy that arouses 
the apprehension ; at another time it is Bill Sykes, 
the burglar, that must be hunted down and stamped 
out. It would be desirable, indeed, that all evil- 
doers should be kept in check; but we should take 
care not to be guilty of the inhumanity we deprecate. 
The interrogation of prisoners, which has been so 
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long pursued in France, has been for some time past 
@ topic of interest both at Washington and Albany. 
The simple laity there who make the laws fancy that 
the administration of justice may by statute be made to 
overcome all the devices of the wicked, and that all 
legislators have to do is to pass act after act until the 
“unconvicted” are at last caught. The interrogation 
of prisoners would not, perhaps, lead to a single con- 
viction, except under the very same circumstances 
where it is now had. Putting criminals to a moral 
rack before sentence is a severe measure and ought 
not to be adopted unless we find the paramount 
interests of society to require it. 

But it is not necessary for the public interests that 
the Mosaic code should.be enforced. Nothing crimi- 
nal, for instance, need be considered by our legislature 
or tribunals, unless the criminality endangers the 
public peace, or is offensive to the neighbors of the 
offender. Even of the sins that are crimes, it is not 
necessary for the peace of society that all such viola- 
tions of law should be punished. It ought to be the 
aim, indeed, of the executive and judiciary to punish 
all breaches of the law. But, though this should be 
their intention, yet, if they succeed in bringing a fair 
percentage of the guilty to justice, they will serve all 
the purposes of law and order, as well as if every 
statute on the books was perfectly enforced. Even 
though we should grant, therefore, that more convic- 
tions would be had under a system of interrogating 
the accused than are now available, it does not follow 
that those extra verdicts are absolutely indispensable 
to the peace of society, or would diminish crime in 
the least. 

The set-off to such supposed convictions are the 
dangers to liberty incident to such despotic powers 
in the hands of judges and prosecutors. Besides, the 
accused, when speaking only through the conduit 
pipe he uses, the advocate, is careful not to inculpate 
any other person unjustly. But, if compelled to 
answer, he might act as some of the insurgents under 
the first Charles threatened to do. They declared 
that, if put to the rack, they would accuse their 
torturers of high treason. Pain, indeed, like wine, is 
a revealer of secrets. But the vivisection is unneces- 
sary; at least, its dangers overbalance its uses. It 
would rarely lead to any admission that is not now 
given. 

But, though the interrogation of prisoners is un- 
natural and revolting, modern law is as much in error 
when it requires a caution to be administered to a 
criminal before he makes a statement. The law 
should in such cases be silent, and neither admonish 
nor interrogate.— In medio tutissimus ibis. 





The laws of old Plymouth (Mass.) Colony declared 
that no person licensed to keep a public house of enter- 
tainment should be without good beer. 





CURRENT TOPICS. 


The celebrated Tichborne property-claim lawsuit 
has just been terminated by the ignominious with- 
drawal of the claimant and his subsequent arrest on 
the charge of perjury. This case adds another to the 
long list of great trials wherein the facts have trans- 
cended fancy and the truth has been stranger than 
fiction. The unsuccessful loving of the young Sir 
Roger; his consequent dejection and departure from 
his home, nearly twenty years ago, to wander in 
strange lands ; his reported shipwreck and death; the 
appearance of the present claimant as the identical Sir 
Roger, asserting that he had been fiaally rescued from 
the perils of the deep and had led a wild nomadic 
life in Australia under the assumed name of De Castro; 
his recognition by Lady Tichborne as her long lost 
son, by soldiers as their former comrade, by servants 
as their old master; and at the same time the failure 
of any of the near relations (except the aged mother), 
or of any of the intimate noble companions of the Sir 
Roger of years ago, to recognize the identity of the 
claimant —all make up a series of circumstances more 
strange, startling and romantic than the combinations 
and situations of the most ingenious novelist. 


In Pondrom v. Chicago & Alton R. R. Co., 51 I. 
333, it was decided that a passenger, who received an 
injury while sitting with his elbow slightly projecting 
from a car window, by coming in contact with the 
rear end of a freight car standing on a switch, could 
recover of the company. This case settles the ques- 
tion of contributory negligence on the part of passen- 
gers sitting in the mode described while riding on 
Illinois railroads, but the extensive traveler should be 
cautioned against the exercise of the privilege of put- 
ting his arms out of the window in all jurisdictions. 
Spencer v. Milwaukee R. R., 17 Wis. 487, shows the 
law, in this regard, to be the same in Wisconsin as in 
Illinois. But Ind. & Cin. R. R. v. Rutherford, 29 Ind. 
82; Zodd v. Old Col. R. R., 5 All. 207; Holbrook v. 
Utica & Sch. R. R., 12 N. Y. 236, and Pittsburg, etc., 
R. R. v. McClurg, 56 Penn. St. 294, show the law to 
be the reverse of this in Indiana, Massachusetts, New 
York and Pennsylvania, respectively, and decide that 
the passenger must keep his whole person inside of 
the car. 


The trial of Mayor Hall in New York for a misde- 
meanor, in neglecting to audit properly certain claims, 
has been rendered remarkable, not only on account 
of the distinguished character and official position of 
the accused, but also on account of the imposing 
array of counsel on each side. Counsel for the de- 
fense have been especially fertile and tenacious in 
their objections. One of the most important objec- 
tions made was, as to the admissibility of the Gar- 
vey warrant of $400,000 as evidence of the claims 
which had been stolen at the time of the memorable 

















THE ALBANY LAW JOURNAL. 











“voucher robbery.” The defense argued that the 


introduction of secondary evidence was not admissi- 
ble, except where the paper, desired to be proven, 
was withheld by, or had been destroyed by, or had 
been in the care and custody of, the accused. Such 
was the state of facts in The People v. Holbrook, 2 
Mason, 464. The court, however, in accordance with 
3 Greenleaf, § 107, and on the authority of United 
States v. Reyburn, 6 Peters, decided the warrant 
admissible: The opinion, in this latter case, was 
delivered by Chief Justice Thompson, who laid down 
the following comprehensive rule of evidence, appli- 
cable to both criminal and civil cases: “ When the 
non-production of the instrument is satisfactorily ac- 
counted for, secondary evidence of its contents may 
be shown.” The question raised on this trial is one 
of grave importance, as counsel stated they could 
find, in their researches, only one similar case, and 
that was United States v. Reyburn, supra. 


The board of aldermen of Brooklyn, with an in- 
dependence of spirit and breadth of view worthy of 
the days of Solon and Lycurgus, have passed an 
ordinance prohibiting horse railroad companies, within 
the limits of the city of churches, from exacting fares 
from passengers riding in crowded cars unable to 
obtain seats. We are not sure but that a general law 
like that embodied in the ordinance of the courageous 
and philanthropic Brooklynites would be a good 
thing. It is not alone our street cars, but also our 
steam cars, which are frequently so crowded as to 
render traveling positively uncomfortable; and if 
railroad companies will not run cars enough to ac- 
commodate all who wish to ride, at all times, it 
would not be unreasonable to compel them to take 
half fare, or nothing, from such passengers as are 
unable to procure a comfortable seat. 


An old moral philosopher used to complain that 
what was right on one side of a mountain was wrong 
on the other side, and that there was no fixed stand- 
ard o& morality. It seems that there are as great 
diversities and contradictions in the domain of juris- 
prudence as in the domain of ethics. Those who 
anticipate uniformity in the decisions of our courts 
of last resort, and expect to see the “ amiable and ad- 
mirable consent of the authorities,” commended by 
Lord Coke, will be somewhat discouraged by the 
recent decision in Detroit v. Backeby, 21 Mich. 84. 
The court in this case held (Cooley, J., dissenting) 
that the liability of cities (independent of special 
legislative enactment), for injuries caused by defective 
streets, is no different from the liability of towns and 
counties, and that a private action will not lie against 
a municipality by an injured party for neglect to keep 
a crosswalk in repair. This is contrary to the doc- 
trine uniformly held in England since Henley v. The 


Mayor, etc., of Lyme Regis, 1 Bing. (N. C.) 222, de- 
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cided in the house of lords, and followed in this 
country by the courts of every State, we believe, 
except New Jersey and (now) Michigan. 


The judiciary committee, having completed their 
investigation into the charges against Mr. Justice 
Cardozo, have been, during the past few days, listen- 
ing to the evidence brought forward against Mr. Jus- 
tice Barnard. Although nothing can be at present 
definitely known, yet the impression is prevalent 
among New York lawyers, that the Bar Association 
have failed to substantiate their charges. The inves- 
tigation is likely to continue for some time yet. The 
following are the charges against Justice Barnard: 


First. The release of thirty prisoners from the peni- 
tentiary without notice to the district attorney. 

Second. The alleged conspiring with Fisk and Gould 
to steal the Albany & Susquehanna Railroad, corruptly 
issuing orders and warrants of arrest, and illegally im- 
prisoning several persons in carrying out the plans thus 
made. 

Third. The illegal appointment of James H. Coleman 
as receiver of 60,056 shares of Erie stock. 

Fourth. A corrupt decision in denying a motion for 
alimony. 

Fifth. The summary discharge on habeas corpus of 
six men who had attempted to register illegally for an 
election at which George G. Barnard was a candidate 
for the seat he now holds on the supreme bench. The 
men were taken to Judge Barnard’s residence, and then 
were immdiately discharged. 

Sixth. The showing of gross favoritism to James H. 
Coleman in appointing him referee in a large number 
of cases. 

Seventh. The allowing of exorbitant amounts to favor- 
ite lawyers practicing before him. 

Eighth. Indecency on the bench; gross favoritism in 
his treatment of counsel, and a frequently-expressed 
determination to assist his friends, even at the expense 
of others. 





-o~ 
oo 


GENERAL TERM ABSTRACT. 
New York Common PLEAS— FEBRUARY TERM, 1872. 
ATTACHMENT. Sce Marine Cowt. 
BILLS, NOTES, ETC. 

Notice of protest: promise of indorser to pay.—Action 
against the indorser of a promissory note. Thécom- 
plaint alleged presentment to and demand of the maker 
and his refusal, and that thereupon “ the said note was 
duly protested for nun-payment, and notice of protest 
was thereupon and on the same day duly served upon 
the defendant.” The defendant in his answer denied 
that any notice of protest was served on him; also, 
“that he received any notice of protest or demand and 
refusal to pay said note, and on information and belief 
he denies that said note was protested.’’ The answer 
was accompanied by his affidavit, denying his having re- 
ceived “any notice of presentment, demand or non-pay- 
ment,” as provided by the act of 1833, chapter 271, sec- 
tion 8, by means of which, the certiticate of the notary, 
as to any such facts, became inadmissible to establish 
any of them. Parol testimony was given on the trial 
of due service of notice of protest on the defendant, 
and of his having subsequently made repeated promises 
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to pay the note. He was examined as a witness on his 
own behalf, and did not deny making such promise, 
although he denied receiving any such notice. Judg- 
ment was rendered in plaintiff's favor for the amount 
of the note, from which this appeal is taken. Held, 
protest of a domestic note is unnecessary, and the 
answer, although denying notice of protest, and that 
the note was not prutested, did not controvert the dis- 
tinct and separate allegation of the complaint, that 
payment thereof (the note) was duly demanded from 
the maker, which was refused.’’ The fact of present- 
ment and demand was not in issue; for, even if the 
term *“ protest,’’ as has been frequently held by impli- 
cation, communicates the fact of demand and refusal 
to pay, and fully satisfies the purpose of a notice, it is 
otherwise when incorporated into a contract ‘to waive 
notice of protest ’’—in which case it has been held not 
to include a waiver of actual presentment and demand, 
but a waiver of protest includes both demand and 
notice. These principles, however, cannot apply to this 
answer in which the allegations as to protest and of de- 
mand and notice of refusal are distinct, “expressio unius 
est exclusio alterius,”’ and no room is left for implication. 
Defendant, however, claims, that there being no evi- 
dence that the note was duly presented and payment 
refused, his promise to pay. in the absence of any such 
proof (because the fact of demand and refusal not 
being proved, it must be held as established that it was 
omitted), and no proof being offered of his knowledge, 
at the time he made the promise, of such omission, it 
was void within the principles of the cases he cites. 
This assumes the omission of demand. It was a fact 
defendant might have proved, and, when shown, the 
burden would have been thrown on the plaintiff to 
show his promise was made under knowledge of the 
omission; but his undisputed promise to pay furnished 
prima facie evidence that the note had been duly pre- 
sented and dishonored. Where the laches of the 
holder is not shown, the promise of the indorser, after 
maturity, is presumptive evidence of demand and 
notice. Judgmentaffiirmed. Brennan v. Lowry. Opin- 
ion by Robinson, J. 
Also see Usury. 


BOARDING-HOUSE KEEPERS. See Pleadings. 


BROKERS. 


1. When entitled to their commissions.— The plaintiffs 
were real estate brokers and were employed by the de- 
fendant to sell a house and lot at a fixed price. They 
found and produced to her two persons successively 
who were willing to purchase on her terms, but she de- 
clined to execute a contract of sale or to sell the prop- 
erty. Action for commissions. The two offers to pur- 
chase were in evidence, and, without offering any 
evidence as to her reasons for not accepting either 
offer, or for not selling to either of the aforesaid per- 
sons, the defendant, at the close of plaintiffs’ testi- 
mony, moved to dismiss the complaint on the grounds: 
1. That plaintiffs had not proved the introduction of a 
man of sufficient pecuniary responsibility to the de- 
fendant ; and, 2. That the contract which was submitted 
to defendant by one of the persons who offered to pur- 
chase was not one that could be enforced in a court of 
equity. The justice thereupon dismissed the com- 


plaint, rendering judgment against the plaintiffs in 
favor of the defendant. Held, the justice erred. The 
first ground on which defendant moved to dismiss was 
not well taken. It was for the defendant to prove on 
the trial that the persons introduced to her as pur- 





chasers were not able pecuniarily to pay the price they 
were willing to contract to give. Until that was shown, 
they are each presumed to be solvent and able to pay 
what they expressed a readiness to pay. The second 
ground of motion to dismiss was not well taken. It 
was not the broker’s duty to present to his principal a 
purchaser with a contract ready drawn. It was enough 
that, under the terms of his employment, he produced 
a person able and willing to take the property and pay 
the price on the vendor’s terms. The burden was on 
her to show why she refused to carry out her part. 
The brokers appear to have performed their duty. 
Judgment reversed. Cook et al. v. Kroemeke. Opinion 
by J. F. Daly, J. 

2. Upon an employment to procure a purchaser of 
property at a certain price, the broker does not earn 
his commission unless he procures a purchaser who is 
willing, or offers, to buy at that price. It is not suf- 
ficient that he was the means of bringing the knowl- 
edge of the fact that it was for sale at a certain price 
to the party who afterward buys it for that price, but 
it must be through his instrumentality that the pur- 
chaser is brought to give that sum for it, which may 
fairly be presumed, where nothing appeafs but the fact 
that he brought the vendor and purchaser together, 
and that the latter gave the price asked for it. Wylie 
v. The Marine National Bank of the City of New York. 
Opinion by Daly, C. J. 


CONTRACTS. 


Party not excused by subsequent event rendering en- 
joyment impossible. — The facts as found by the justice 
are, that the defendant agreed to take certain rooms, 
with board, of the plaintiff, from the 1st November till 
the Ist of May at $70 per week. The defendant testi- 
fied that he agreed to do this, subject to the condition 
that all things suited, and it agreed with his daughter’s 
health. The plaintiff testified that the agreement was 
unconditional. Subsequently the defendant left the 
plaintiff’s house, and alleges that he was advised by 
his medical attendant that his daughter’s health ren- 
dered it necessary for him to change to a position in 
the center of the island. Held, the question as to 
whether the agreement to take the board and lodgings 
till May 1, is one of fact, and, as the finding of the jus- 
tice was upon conflicting evidence, it cannot be re- 
viewed. 

The fact that the physician thought it would be 
better for the health of the young lady to change her 
location, would not discharge the defendant from an 
express agreement to take the rooms from the Ist No- 
vember until the 1st of May ensuing. 

This case does not come within the rule lex non cogit 
ad impossibilia, but within the rule which provides 
that where a party contracts to do a thing which was 
possible at the time, he is not excused from the con- 
tract by a contingency thereafter arising which de- 
prives him of all the enjoyment or benefit contemplated 
by the contract, because it is his own fault that he did 
not expressly provide against contingencies, and ex- 
empt himself from responsibility in view of the possible 
happening of certain events. 

Here the defendant took the lodgings of plaintiff in 
the hope that the change (from their home in Roches- 
ter) would be of service to his daughter’s health. He 
should have reserved the right to give up the rooms if 
the change should not prove beneficial. Judgment 
affirmed. Requav. Barkley. Opinion by Daly, C. J. 

Also, see Bills, Notes, etc., and Landlord and Tenant. 











THE ALBANY LAW JOURNAL. 


173 








CONVERSION. See Evidence. 


COSTS. 

On appeal from marine court.—The respondent re- 
covered a judgment against the appellant in the marine 
court of this city, which, on appeal to the general term 
of that court, was affirmed. On further appeal to this 
court the judgment was reversed. On taxation of the 
costs of the appellant on such reversal, the clerk al- 
lowed him, in addition to the costs of this court and 
the fee paid to the clerk of the marine court for making 
the return, ‘‘ the costs incurred by him which he would 
have been entitled to recover in case the judgment 
below (appealed from) had been rendered in his favor,” 
under the constraction of the code, that the provision 
in section 371, as amended in 1862, allowing such costs 
to the appellant on reversal, applies to appeals from the 
marine court. On appeal from such taxation to the 
judge at chambers, it was affirmed, and this appeal is 
taken from that session. Held, the order appealed 
from should be affirmed, with costs. Boomer v. Brown. 
Opinion by Robinson, J. 


DAMAGES. See Negligence. 
DIvorcE. See Evidence. 
ESTOPPEL. 


Res adjudicata.— On March 20, 1862, the defendants 
were indebted to the plaintiff in about the sum of 
$609.75. Of this $206.22 was for the balance due on two 
overdue notes of defendants held by plaintiff, and the 
remainder for goods sold. On that day the parties 
adjusted their accounts, and the defendants gave plain- 
tiff a bond and mortgage for the said amount on real 
estate in Brooklyn. The defendants aver that this 
bond and mortgage was received by the plaintiff in 
payment, while the plaintiff avers that he received it 
as security only. After that date the plaintiff trans- 
ferred the said overdue notes toone Pinner. Pinner 
sued the defendants thereon, and the defendants 
answered that the notes and the balance of the book 
account had been paid in full by the bond and mort- 
gage aforesaid. This issue was tried before a jury, who, 
upon submission to them of the question whether this 
plaintiff (Pinner’s assignor) had received the bond and 
mortgage in payment, found by their verdict that he 
had not, and judgment was thereupon entered up in 
favor of Pinner for the balance due on the notes, as 
stated in the account of March 20, 1862, between the 
plaintiff herein and the defendant. This plaintiff 
then brought this action against the defendant 
for the balance of the indebtedness in the account 
of March 20, 1862, being the amount due for goods 
sold. In this action the defendants plead payment 
by the bond and mortgage. The referee found 
that there had been payment on March 20, 1862. From 
which this appeal. Held, the question is, whether the 
judgment in the action of Pinner against these defend- 
ants, which the plaintiff put in evidence before the 
referee, is a bar in this action to the defendants’ plea of 
payment by the bond and mortgage. There was privity 
between Pinner, the plaintiff, in the suit on the notes, 
and this plaintiff, and they were jointly interested in 
that suit, and the litigation between Pinner and the 
defendants put in issue the whole transaction. Pinner 
and the plaintiff were identified in interest, and being 
in privity with him would be bound under the general 
rule and estopped from litigating the same matter in 
another form. The essence of an estoppel being 
mutuality, it follows that the defendants are bound 





toward the plaintiff by the judgment against them in 
the action of Pinner. They have had their say in court. 
The finding of the referee is erroneous, and the judg- 
ment is reversed. Bissicks v. McKenzie. Opinion by 
J. F. Daly, J. 

EVIDENCE. 


1. Pleadings read in evidence: conversion. — The 
complaint averred that the plaintiff was appointed 
receiver of the real and personal estate of one Carey, 
on December 13, 1867; that by virtue of his appoint- 
ment he became vested with the estate of Carey and 
entitled to the property enumerated in the complaint, 
and that the defendant has taken possession of it, and 
that he unlawfully withholds it. The answer denies 
each and every allegation of the complaint, which 
general denial is followed by an averment, that before 
the supposed possession of the defendant and the with- 
holding in the complaint alleged, that is, on December 
6, 1867, Carey bargained, sold and delivered the goods 
to the defendant and the defendant became and was 
possessed of and held them, which is the possession 
and holding in the complaint alleged. The evidence 
on the trial negatives so much of the answer as avers 
that the possession of the defendant was acquired by a 
sale from Carey before the plaintiff was appointed 
receiver, but without the admissions of the answer 
there was no evidence before the jury of any possession 
of the property or the withholding of it from the 
plaintiff by the defendant. Held, that the admissions 
in an answer are available as evidence upun the trial 
and may be read, as evidence, in the discretion of the 
court. The plaintiff could use the admissions in the 
defendant’s answer to show, in connection with other 
evidence, that there was a conversion. There is an 
admission in the answer that the defendant was in 
possession before the suit was brought, under a sale by 
Carey, and that this is the possession and the with- 
holding referred to in the complaint. The delivery of 
the property by Carey, after the appointment of the 
receiver, was a tortious act, and could confer no right 
upon the defendant to hold it, as it is admitted in the 
answer he did; and the withholding of it, therein 
averred, was a tortious holding under the claim of title 
and the right to exercise dominion over it, to the 
exclusion of any right in the plaintiff to the possession 
of it. Foster, receiver, etc., v. Henry. Opinion by 
Daly, C. J. 

2. Pleadings: when consistent. In an action for the 
taking of personal property, a general denial and an 
averment that the taking was justifiable, is not incon- 
sistent, for even before the code, by the 485 Anne, ch. 
16, §§ 4, 5, and under the revised statutes (2 R. S. 352, 
§ 23) non cepit and a justification might be set up to- 
gether, for the one merely denies a wrongful taking 
and the other, while it admits that the defendant took 
the property, sets up that he took it rightfully. Ib. 

3. Evidence of husband and wife: divorce. This ac- 
tion was instituted to procurea limited divorce or sep- 
aration from bed and board, on the ground of cruel 
and inhuman treatment. The allegations of the com- 
plaint were denied, and, on the trial, in January, 1871, 
before a judge and jury, plaintiff was called as a wit- 
ness on her own behalf, and testified, in very general 
terms, to acts of violence and ill usage on the part of 
defendant, her husband, when they were alone to- 
gether. Other witnesses were called on her behalf, 
who gave testimony as to such ill usage, also to various 
circumstances connected with the merits of the case, 
not relating to acts transpiring when they were alone 
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together. When the plaintiff rested, the defendant 
was called as a witness on his own behalf. Plaintiff's 
counsel objected to his so testifying on his own behalf, 
stating that he had confined all his questions to what 
occurred when the husband and wife were alone to- 
gether. The judge states, ‘‘I shall confine the defend- 
ant’s testimony strictly to those facts testified to by 
the wife when he and she were alone together.” ‘‘ Ob- 
jection allowed and exception taken.” Held, that it 
does not clearly appear, in the case, that the defendant 
took any exception, or whether it were he or the plain- 
tiff that took an exception to the allowance of an 
objection, or what the objection was that was allowed. 
The defendant offered no testimony upon which to get 
aruling by the court, nor did he put any question, 
which the court excluded, to show that he was injured 
by the exclusion of the testimony which he was entitled 
to give, and which he was prevented from giving by the 
decision of the court. Unless he can show us, upon the 
appeal, how he was injured, and in what the error of 
the court consisted, we cannot reverse the judgment 
and give him a newtrial. Carey v. Carey. Opinion by 
Daly, C. J. Robinson. J., dissentiente. 
(To be continued.) 


——— > 
DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEW YORK.* 


ACTIONS. 

Time for commencing.—The time within which actions 
for the recovery of real property must be brought is 
governed by chapter II of the code, and not by chap- 
ter III, which relates to “ actions other than for the re- 
eovery of real property.” Marvin v. Lewis. 

ALIMONY. 

1. Appeal from order granting: reference as to.— 
This court, at general term, cannot only entertain an 
appeal from an order granting alimony, but may order 
a reference to ascertain a suitable amount to be allowed. 
Gerlinger v. Gerlinger. 

2. Decree for arrears.—A decree for divorce should 
not direct the payment by the defendant of arrears in 
alimony. The plaintiff should be left to enforce the 
payment of the alimony previously ordered in the 
usual way. Ib. 

8. Amount.—Where the defendant’s property, over 
and above the debts owing by him, amounted to but 
$12,550, held, that alimony to the amount of $600 
annually was full as much as should have been allowed 
to the plaintiff. Ib. 


ASSAULT AND BATTERY. 

Where, on the trial of an action for assault and bat- 
tery, the jury, upon the whole charge of the judge, 
were left to consider a charge of false swearing made 
by the defendant against the plaintiff, at the time of 
the assault, one of the circumstances to embrace the 
damages, it was held, that this was erroneous, and for 
such error a new trial was granted. Pulver v. Harris. 


ASSESSMENTS. 

1. Report of commissioners. — When commissioners 
of estimate and assessment for opening avenues, etc., 
in the city of New York make a report, which the 
court holds to be erroneous, and refers it back to them, 
the commissioners should correct their report on the 
principles laid down by the court; but the fixing of 





*To appear in 6] Barbour’s Reports. 





the valuation of the land is within the peculiar prov- 
ince of the commissioners. Mutter of the application 
of the Commissioners of Central Park. 

2. The commissioners should be governed by the law 
as laid down by the court; and it is not becoming in 
them to say, in their second report, that they believe 
they had adopted the proper rule in the first instance; 
that the act of making such report is not the result of 
their deliberation or judgment, but that they make the 
same in obedience to the order of the court. Such re- 
port should not be received from them. Ib. 

8. Order upon report.— Where the report of commis- 
sioners was erroneous in not allowing to property 
owners the value of streets which had been closed and 
discontinued, and it was referred back to them to cor- 
rect their report, by an order in which the value was 
estimated by the court, and the commissioners were 
ordered to revise and correct their report by allowing 
certain amounts mentioned in the order, held, that 
such order was erroneous. Ib. 

4. An order to refer a report back for revision and 
correction is proper, and such order may be repeated 
so long as the commissioners continue to err in the 
rules by which they are governed; but no authority is 
given to the court to make such estimate of dam- 
ages. Ib. 

5. Appeal from order.—From an order made at a 
special term, confirming a report of commissioners, an 
appeal lies to the general term. Ib. 


ATTACHMENT. 

1. In an action brought by the receivers of an insur- 
ance company, upon premium notes, it is no defense 
that before the commencement of the action, but after 
the company had ceased to have a corporate existence, 
the claim in suit had been attached, in an action pend- 
ing in the State of Massachusetts, where the defendant 
resided, by a creditor of the insurance company, and 
that the plaintiffs had made themselves parties to that 
suit, which was still pending. Osgood et al. v. 
Maguire. 

2. The pendency of an attachment suit in another 
State is no bar to the action here, although a judgment 
there might be. Ib. 

CARRIERS. 

1. Liability under a special contract: construction and 
effect of agreement.—-The defendant was a common 
carrier, owning and operating a railroad extending 
from Baltimore (Md.) to Parkersburgh (W. Va.), on 
the Ohio river, but not owning any railroad terminat- 
ing either in the city of New York or at Maysville 
(Ky.) On the Ist of September, 1866, one of the plain- 
tiffs called at the defendant’s freight office in New 
York, and stated to the freight agent that he was de- 
sirous of sending certain merchandise to his firm at 
Maysville, and inquired at what rate the defendant 
would carry the same. The agent mentioned the rate, 
and instructed the plaintiff how to mark, and where 
to deliver, the freight. The plaintiff did not accept 
the proposition at the time, or agree to ship any goods, 
but directed B. & Co., of whom he had purchased cer- 
tain goods, to mark the same in the manner specified 
by the freight agent, and to send the same to the 
freight depot he had named. On the 19th of Septem- 
ber B. & Co. delivered such goods at the depot, marked 
as directed, and addressed to the plaintiff at Maysville. 
Held, 1. That the conversation between the plaintif 
and the freight agent did not amount to an agreement 
by the former to ship any goods; and that the sending 
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of the goods to the place designated, marked as directed, 
eighteen days afterward, could not be said to be an 
acceptance by the plaintiffs, of what was but an offer 
or proposition on the part of the defendant. 2. That 
the contract, whatever it was, was made when the 
plaintiffs, on the 19th of September, through B. & Co., 
shipped the goods in question and took a receipt there- 
for. 3. That the contract between the parties was 
contained in the receipt then given. Ricketts v. The 
Baltimore and Ohio Railroad Co. 

2. And it being, by the express terms of such receipt, 
agreed that that company should alone be held answer- 
able for the goods, in whose actual custody they should 
be at the happening of loss. Held, that for a loss oc- 
curring after the delivery thereof by the defendant at 
the end of its road, at Parkersburgh, to other carriers, 
for transportation by steamboat from that place to 
Maysville, the defendant was not liable. Ib. 





CORPORATION. 

1. Forfeiture for non-user: receiver. — An action can- 
not be maintained against a corporation, by a stock- 
holder, to effect a forfeiture of the charter for non-user 
within a year. And, in any case, even when the 
action is brought by the attorney-general, a receiver 
cannot be appointed until judgment in the action. 
Gilman v. The Greenpoint Sugar Company. 


2. Lease: executed by. —A lease, executed by one gas - 


company to another, of its works and property, for 
five years, with the privilege of renewal for five years 
longer, the necessary effect of which is to suspend 
the ordinary business of the lessor for more than 
one year, is invalid, as against the stockholders not 
consenting to its execution. Copeland v. The Citizens’ 
Gas Light Company. 

8. Action to set aside lease. — An action to set aside 
such lease may be brought by a stockholder in the les- 
sor’s company who has not consented to, or ratified, 
the execution of such lease in behalf of himself and 
other stockholders similarly situated. Ib. 

4. In such an action the court is not bound to adjust 
the equities between the lessor and lessee, where such 
equities are not embraced in the pleadings containing 
the issues tried. Ib. 

5. Liability for damages arising from its acts.— 
Where the plaintiff was injured, in his real property, 
by the accidental explosion of a steam boiler on the 
premises of a corporation, adjoining those of the plain- 
tiff, and which boiler was placed there for use, and was 
being used at the time by said corporation in its busi- 
ness; and which boiler, by the force of such explosion, 
was cast upon the premises of the plaintiff, and 
destroyed his property. Held, that such corporation, 
and its agents, under whose direction such boiler was 
being used at the time were liable for the damage 
thereby occasioned without proof of any negligence on 
its or their part. Per Potter, J. Lossee v. Buchanan. 

6. Liability of corporation and its agents for negli- 
gence. — A corporation can act only by its agents. If 
an injury accrues to any one by its action, it must be 
because such action is induced and directed by its 
agents. In an action brought against a corporation and 
its managing agents, to recover damages for an injury 
to real estate, caused by the explosion of a steam boiler 
upon the premises of the corporation, it is erroneous 
to charge the jury that such agents are not liable for 
any negligence or unskillfulness on the part of the cor- 
poration or the manufacturers of the boiler. Ib. 

7. Where an injury done by a corporation is occas- 
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ioned by the negligence or unskillfulness of the agent 
who put the corporation in motion, it is erronequs to 
hold that the corporation alone is liable, and not the 
controlling agent. Ib. 

8. It is also erroneous to hold that a corporation may 
escape liability if an injury occurs at the time its sub- 
agent, whom it employs to conduct its affairs, happens 
to be in charge, or that in such a case the corporation 
only is liable. Ib. 

9. In an action against a corporation and its manag- 
ing agents, to recover damages for an injury to real 
estate, caused by the explosion of a steam boiler owned 
by it, it is erroneous to charge that, if the engineer who 
had charge of the boiler came to the conclusion that 
to reduce the pressure from one hundred and twenty 
to one hundred and ten pounds to the square inch, 
would render the use of the boiler prudent and safe, 
and communicated that idea to a director and man- 
aging agent, and the latter believed and acted upon the 
information, then he was not liable. Ib. 

10. It is also error to refuse to charge, in such an ac- 
tion, that the defendants cannot excuse or justify 
themselves, in the use of the boiler in question, on the 
ground that the same was purchased of reputable man- 
ufacturers, where it is proved that the size, form, caar- 
acter and materials of the boiler had been directed 
and ordered by the defendants, and the boiler was 
made in conformity with the directions. Ib. 








CRIMINAL LAW. 


1. Indictment.—In an indictment for perjury, charged 
to have been committed on the trial of a cause before 
the court, or an officer thereof, it is essential: 1st. That 
the name of the court should be stated, and that such 
court should have a legal existence; 2d. That the of- 
fense should be charged to have been committed in the 
county in which the indictment was found ; and 3d. 
That it should appear on the face or be alleged in the 
body of the indictment, that the evidence on which 
the assignment of perjury is based was material to the 
determination of the issue, or at least proper to be 
offered on the trial of such issue. Guwrton v. The Peo- 

le. 

* 2. Where an indictment alleged that the action, upon 
the trial of which the perjury was charged to have 
been committed, was pending in the “‘supreme court 
of the city of New York,’ and that the referee who 
administered the oath was appointed by the “supreme 
court of the city and county of New York.” Held, that 
the indictment was faulty in matter of substance. Ib. 

3. So, where it nowhere appeared, in the indictment, 
that the offense, if any, was committed within the city 
and county of New York. Ib. 

4. Where it was alleged, in the indictment, “that it 
then became and was a material issue to be tried before 
W. C. T. whether the said J. G. had committed adul- 
tery, as alleged by the plaintiff in the said action,” but 
it was nowhere alleged that the evidence adduced, or 
the questions calling out that evidence, were material 
to the determination of that issue, no information 
being given as to what was “alleged by the plaintiff in 
the said action,’ it was held, that the indictment was 
fatally defective. Ib. 

DEED. 

1. Where a deed executed by husband and wife is 
set aside because of the husband's unsoundness of 
mind, no deductions can be made on account of the 
value of the wife’s right of dower, nor for taxes and 
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assessments paid since the execution of thedeed. Mar- 
vin y. Lewis. 

2. Such a deed passes nothing; and the wife could 
not convey her inchoate right of dower. She could 
only release it to some one having the legal estate in 
the land. Ib. 

3. A deed being void, the heir of the grantor may 
recover the land attempted to be conveyed. And the 
court, in declaring such deed void in law, cannot im- 
pose, as a condition, that it shall be treated as good, 
so far as to require the plaintiff to repay what has been 
paid by the occupant for taxes and assessments. Ib. 


INSOLVENT DEBTORS. 

1. The bare omission, by an insolvent debtor apply- 
ing for a discharge under the insolvent laws of Massa- 
chusetts, to set forth a particular debt in his petition, 
will not vitiate the discharge, where the omission is 
admitted to have been neither willful nor fraudulent. 
Hall v. Robbins. 

2. Where a commissioner of insolvency in Massa- 
chusetts, having acquired jurisdiction of the case, ad- 
judged that the insolvent had assigned his estate for 
the benefit of his creditors, according to the provisions 
of the insolvent law of that State, and had in all things 
conformed to the directions of such law and discharged 
the insolvent from his debts. Held, that the record in 
Massachusetts must be deemed conclusive here. Ib. 


PLEDGE. 

1. Action for converting. — Where a pledgee of bonds, 
after the payment of the loan for which they were 
pledged, promises to return the same, but, on demand 
made, refuses to do so, an action will lie for their con- 
version, in which the plaintiff will be entitled to re- 
cover the value of the bonds, with interest. Roberts 
v. Berdell. 

2. Statute of limitations. —The statute of limitations 
does not commence running against such an action 
until the time of the demand and refusal. Ib. 


PROMISE. 

1. Who may sue wpon.— A promise made by an indi- 
vidual, upon a valid consideration, to pay money to a 
third person, will sustain an action by the latter, in his 
own name, against the promisor. Hall v. Robbins. 

2. The defendant, in consideration of goods sold and 
delivered to him by a firm of N. & M., agreed with 
them to pay the plaintiff’s firm a specified sum, being 
a debt due from N.& M. to them. Held, that the 
plaintiff, being the owner of the claim, might recover 
thereon against the defendant. Ib. 


—— eee - ——— 


BOOK GOSSIP. 


We have been favored by Mr. Moak, on several occa- 
sions, with portions of a new chapter, by him, on 
different causes of action in the edition of Van 
Santvoord’s Pleadings, which he is now preparing for 
the press. 

We publish elsewhere that portion of it upon work 
and labor, as an answer to a query by a correspondent 
as to the law of contracts, providing that the engineer 
of a railroad company shall estimate the amount of 
work done, and that his estimate shall be binding. 
Mr. Moak’s labors upon Van Santvoord’s Pleadings are 
quite comprehensive aud thorough, necessarily em- 
ploying most of his available time. We think when 
published the profession will be amply compensated 
for the work not being more speedily published. 
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NEW YORK STATUTES AT LARGE. 
Cuap. 56. 
Aw Act relating to the settling, signing and sealing of 
bills of exceptions in criminal cases. 
PasseEp February 27, 1872. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Sxcrion 1. It shall be the duty of the several justices 
of the supreme court of this State, and of the county 
judges and justices of sessions in the several counties 
therein, to settle, sign and seal bills of exceptions in 
criminal cases tried before them at any court of oyer 
and terminer or courts of sessions held in any county 
in this State, in the same manner and with like effect 
after the expiration of their term of office as if done 
before. And in case any such justice, judge or justice 
of sessions, who has sat on the trial of any criminal 
case in either of said courts, shall die before the settling, 
signing and sealing of such bill of exceptions, then 
the surviving member or members of said court shall 
settle, sign and seal the same. 

§ 2. This act shall take effect immediately. 


CHAP. 59. 


Aw Act to amend chapter five hundred and thirty- 
nine of the laws of eighteen hundred and seventy, 
entitled ‘“‘An act in relation to jurors in the city and 
county of New York.” 

PassED February 28, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate ona. Assembly, do enact us follows: 

SrEcTION 1. Section twenty-seven of an act entitled 
“An act in relation to jurors in the city and county of 
New York,’’ passed May second, eighteen hundred 
and seventy, is hereby amended so as to read as fol- 
lows: 

§ 27. A grand jury may be impaneled in the court of 
oyer and terminer, and another in the court of general 
sessions, and may meet at and sit during the same 
time; but whenever either grand jury shall present an 
indictment against any person for any offense, it shall 
not be lawful for the other grand jury sitting at the 
same time to hear or act upon the same matter or make 
any presentation in relation thereto, so far as it shall 
relate to the person so presented by the other grand 
jury. 

§ 2. This act shall take effect immediately. 


CuHap. 65. 


An Act to repeal section forty-three of chapter seven 
hundred and twenty-one of the laws of eighteen 
hundred and seventy-one, entitled ‘‘An act to amend 
and consolidate the several acts relating to the pres- 
ervation of moose, wild deer, birds and fish,”’ passed 
April twenty-sixth, eighteen hundred and seventy- 
one. 

PassED February 29, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. Section forty-three of chapter seven hun- 
dred and twenty-one of the laws of eighteen hundred 
and seventy-one, entitled ‘“‘An act to amend and con- 
solidate the several acts relating to the preservation of 
moose, wild deer, birds and fish,”’ passed April twenty- 
sixth, eighteen hundred and seventy-one, which reads 
as follows: 

§ 43. ‘The counties of Delaware and Chenango are 
exempted from the operation of sections sixteen, 
seventeen and thirty-one,” is hereby repealed. 








§ 2. This act shall take effect immediately. 
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THE JUDICIARY BILLS. 


Mr. Foley’s judiciary bill proposes to reduce the 
number of civil justices in New York, from nine to 
six, and their salaries from $10,000 to $8,000; to 
lay out the districts on the basis of population, and to 
elect the judges by general ticket and not by districts. 
The manipulation of electoral districts is technically 
termed “gerrymandering.” With this portion of Mr. 
Foley’s bill we have nothing todo. This suggestion 
may even be valuable. But certainly nothing can be 
more unpolitic than to reduce the salaries of our 
judges. The president of the United States has but 
a small, nominal salary. Legislators also have insig- 
nificant per diems. But everybody knows that the 
back-doors of legislative and executive mansions ad- 
mit of many things that never meet the public gaze, 
Are we to put our judges in a similar state of tempta- 
tion? It is surely silly to give a judge an unlimited 
power of interpreting documents relating to title of 
admitting evidence and of directing juries, and yet 
to render him so poor as to be the butt of continual 
attempts and hopes to bribe him. English judges are 
like all other men capable of falling before great temp- 
tations. But no one is rich enough to bribe a judge 
who has a life annuity of $25,000 a year, and upward. 
The economy, then, recommended by Mr. Foley, is 
unwise in the extreme, and we hope will not be in- 
dorsed by any really reforming legislature. 

The bill introduced by Senator Benedict has the 
sanction of ex-Judge Welsh, who has the experience 
given him by having acted for fourteen years as police 
justice in New York city. He is anxious to have it 
substituted for Mr. Foley’s bill. The senator’s bill, 
however, also fixes the salaries of justices only at 
$7,000 per annum. We can only again protest against 
the extreme folly of reducing the judges’ salaries. 
This would operate to exclude the best and most 
respectable men from the bench, and to make it the 
prey of political speculators. As regards the number 
of justices necessary, that is another question. We 
are not aware, however, that the rapidity of legal pro- 
cess in New York city permits of a reduction of the 
number of the judges. 


————_-0———— 

LEGISLATIVE PATCH-WORK. 
Frequent changes in the law of procedure are cer- 
tain to produce more harm than good. “Every 
statute hath its interpretation,” and until it is con- 
strued by the judges, and its meaning settled by 
repeated decisions, it cannot, by any means, afford the 
guidance conferred by an old rule of practice. In the 
case of Edward S. Nokes, for instance, a section of 





the Revised Statutes has been found a sufficient ful- 
crum to put an immense argument upon. The section 
referred to provides that no challenge to a grand jury 
shall be allowed except to a person summoned 
thereon. Counsel claimed on behalf of Stokes that 
the section referred to precluded the submission of 
any case to a grand jury organized prior to the time 
when the alleged crime was committed. Another 
section provides for the summoning of a second grand 
jury to inquire into offenses if the first grand jury 
is then discharged. The wording of the act certainly 
seems to imply that the grand inquest is only to try 
charges respecting crimes alleged to have been com- 
mitted before the grand panel is made up. However, 
the construction of the statutes is, of course, to be 
determined by analogy to the rule at common law. 
This shows how important it is to preserve established 
procedure, Lord Coke observed that, even in his 
day, legal difficulties generally arose under statutes, 
and but rarely at common law, The danger of inno- 
vation is, that while curing one defect numerous 
others are incautiously created. 

Reforms of procedure, too, take the most opposite 
phases. Our ambition is to get rid of special plead- 
ing. The system inaugurated in England, however, 
by the common-law procedure acts, 1852, 1854, is to 
render pleading as special as it was in the time 
of Edward III, when, strange to say, nothing 
could be adduced in evidence that was not previously 
pleaded in a manner more or less specific. It has 
been the tendency of chancery procedure, from the 
earliest times, to turn evidence into pleading for fear 
of surprising the adversary. But the cost thus 
occasioned, and the door opened to fraud by this dis- 
play of one’s cards, are gradually leading English law 
reformers to our views. We must not, however, 
rashly make in future any changes, except in the 
direction of the common law, or in respects already 
provided for at some period of our reports by adjudi- 
cation, For instance, any change of the present law 
to its condition before the passing of the Revised 
Statutes or the Code of Procedure, will be a transition 
to certainty and light. Every point that could cause 
trouble would then be found to have been decided by 
cases of the period mentioned. But a change of pro- 
cedure to some unknown north-west direction is cer- 
tain to lead to shallows, quicksands and a sea of 
troubles. 

Matters of fact which relate to procedure, the con- 
struction of home or foreign laws, written documents, 
the constitution of juries, the powers of pleading and 
the admission of evidence, were all left by the com- 
mon law to the discretion of the presiding judge, 
with a right of appeal to the court in banc, Our re- 
publican tendencies carry us too often in the direction 
of the jury box. We should guard against this ten- 
dency, and, in fact, against any impulse that will take 
us out of the reach of the common law and the light 
of decided cases. A new statute, however seemingly 
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unpretentious, may cause much confusion in the whole 
judicial system. 

Another example of the imperfections of positive 
legislation, as compared with common law, is to be 
found in the recent troubles in Utah. The president, 
on the advice of Attorney-General Williams, has, 
indeed, postponed his request that District Attorney 
Bates, of Utah, should resign. The question with 
respect to which the district attorney is accused of 
having mistaken the law is before the supreme court, 
and involves the legality of Judge McKean’s proceed- 
ings in the case of Clinton v. Engelbrecht. This suit 
was brought in the third district court of Utah to 
recover $59,000 from the city of Salt Lake, this sum 
being treble the value of certain liquors destroyed by 
the city authorities under an ordinance forbidding the 
sale of liquors without license. 

This ordinance was said to have been disregarded 
by Engelbrecht. A verdict was given for the defend- 
ant, and an appeal was taken to the United States 
supreme court on the ground that the proceedings 
in the Utah courts were illegal —the jury having been 
summoned by a United States marshal instead of by 
a sheriff. If the decision of the court in Utah is 
reversed, District Attorney Bates will be sustained. 
The president, however, thought it at first necessary 
to request his resignation, on account of the conflict 
of opinion between him and the judge. Attorneys 
and judges, however, will differ to the end of time, 
and where the mistake is bona fide the indrantia legis 
appears excusable, when it comes under positive legis- 
lation and not at common law. 

lf the maneuver of Stokes has any ultimate suc- 
cess, or if the judgment of the court in Utah in the 
case of Clinton v. Engelbrecht is confirmed, every de- 
fendant, whether in a civil action or a criminal pro- 
ceeding, will act wisely in crying a tu quoque, to every 
juror, judge or district attorney that dares to interfere 
with the liberty of the subject. The plain fact of the 
matter is, that changes in legislation or points of legal 
procedure lead to difficulties of the gravest nature. 
The remedy is, especially as regards territorial legisla- 
tion, where positive enactment is necessary to enact 
simply some rule of the common law, or to incorporate, 
by reference or verbatim, some statute, the meaning 
of which has been already settled by judicial decis- 
ions. 


2 
or 





THE NAVIGATION LAWS. 


The secretary of the treasury has prepared a bill 
to give American registers to ,foreign-built vessels, 
owned by citizens of the United States, under certain 
conditions. The secretary of state has approved of 
the measure, which has been forwarded to the com- 
mittee on commerce of the house of representatives. 
With respect to the political bearings of the bill we 
have nothing to do, although, of course, we are glad 





of any attempt to spread the American flag once 
more on the ocean. 

With respect to the navigation acts while on the 
statute books, and so far as their provisions extend, 
they are construed in a peculiar manner. They are 
assumed to be founded on principles of public policy, 
and, therefore, not to be infringed upon in order to 
effectuate a private equity. The statute of frauds, 
for instance, requires a writing in certain cases of 
contract or gift by will. But the statute is set aside 
in cases of fraud in which relief is given in despite of 
the statute. The more recent wills acts, in like man- 
ner, will not prevent a case of fraud from being 
relieved against. The wills acts and the statute of 
frauds are often, indeed, in loose language, said to be 
founded on principles of public policy. But this 
statement is not strictly correct. For the test is, 
whether is a case of private fraud relieved against, 
though the provisions of the statutes have not been 
complied with. It is plain, therefore, that these 
enactments are very different from the navigation 
acts, which are most rigidly enforced in equity as 
well as at law, and not only in cases of accident or 
mistake, but even of the grossest fraud. 

In the latter instances the party aggrieved may or 
may not be deemed entitled to damages for breach of 
contract. But he cannot be allowed to act as the 
owner of a registered ship without complying with 
the requirements of the ship-registry acts, even though 
forsooth some other person has over-reached him and 
taken advantage of his ignorance of law. The proposed 
bill will not make any change in the law in the re- 
spects mentioned. It will only give greater facilities 
for registering ships, but will not give any unregis- 
tered ships the privileges of a registered one in any 
way. 

—___ +> o ——. 


TEMPERANCE BY STATUTE. 


The liquor act recently passed by the Illinois legis- 
lature is no half measure inits way. Itmakes both the 
seller of intoxicating drinks and their landlords liable 
for the support of persons who become intoxicated on 
their premises, and also for any injury done by them 
to husbands, wives, children, parents, guardians, em- 
ployees or other persons. The “other persons” we 
need hardly add are merely general words, and will 
not comprise strangers or the public. Here, then, is 
a wide door open to fraud. A wife meets, suppose, 
with an accident. What is there to prevent her from 
alleging that the husband inflicted the injuries while 
intoxicated from liquors drunk on the premises of a 
certain vintner? 

The act referred to also requires that every dealer 
in liquor be licensed. To obtain this license he must 
give abond to the amount of $3,000, with at least two 
good and sufficient sureties, who are to be freeholders, 
conditioned for the payment of all damages to any 
persons inflicted on them, either in person or prop- 
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erty, or means of support, by reason of so obtaining 
a license, and selling or giving away intoxicating 
liquors. This bond may be sued and recovered upon 
for the use of any person or persons, or their legal 
representatives, who may be injured by such sale of 
liquors. The premises whereon the drink has been 
sold may also be auctioned and sold to pay property 
recovered on the bond, if the sale of the liquor in 
question was with the consent of the owner of the 
premises. 

Besides these stringent provisions, the act imposes 
various fines and penalties on all who infringe upon 
the provisions of the measure. The early sections 
seem to be copied from those statutes which give a 
right of action to the relatives of persons killed on 
railways by the negligence of employees on the line. 
Hence, probably, arose the case with which provision 
was made for damages done to the family of the drunk- 
ard, while his neighbors were left unprotected. Nice 
questions of consequential damages will arise under 
the act, which is eminently calculated to give vintners 
clear habits of thought and much caution. 

The principle of all such measures, however, is to 
be disapproved. The act is only another form of the 
Maine liquor law. It would be delightful to imagine 
that the theoretical omnipotence of a statute extended 
to changing drunkards into sober persons and rogues 
into honest ones. Statutes, however, can have no 
such effect, and though penalties and punishments 
inflicted upon the actual offender are necessary, they 
should not be too severe in his case nor extended to 
others who may be blameless. The result of such 
heavy legislative ordinance is that it recoils on the 
framers and is nugatory. Juries will not act at all 
upon it, and the culprit will go scot free. 

The act, however, is a great boon to the practition- 
ers of Illinois. What constitutes intoxication? how 
long and how much may an individual have indulged 
in drink, before it could no longer be taken medici- 
nally by him? These are questions which will now 
acquire fresh interest in Illinois. A British attorney 
of the old shays school was once rebutted by a client 
for the length of his bill of costs, especially as the 
client kept open-house for the attorney during the 
course of the suit. The practitioner informed the 
simple layman that he was willing to pay for every 
penny’s worth of victuals or drink that he consumed 
on the client’s premises, and to furnish his bill forth- 
with. The client did so, and instead of having any 
thing to pay the attorney, received a small balance 
from him. The practitioner, however, who was a 
loyal subject, informed the excise authorities that a 
client of his was in the habit of selling liquors with- 
out license. The penalty for this at the period was 
$500, half of which went to the informer. The 
jurist in question, therefore, profited handsomely by 
his client’s bill. It is strange the Illinois legislature 
has not held out some similar heavy bounty to in- 
formers. 





CONSTRUCTION OF WILLS. 
No. IX. 
EXTRINSIC EVIDENCE OF TESTATOR’S INTENTION. 


Parol evidence can often be given of a testator’s 
circumstances, habits and manners, though not of his 
intention, as expressed by him orally at the time of 
his making his will. This distinction seems strange 
to many when learning it for the first time. Parol 
evidence appears to be as great a violation of the 
statute of frauds, and the other wills acts in the one 
case as in the other. Besides, it is sometimes not 
easy to tell when the evidence should fall short of 
the testator’s intention. When parol evidence, like 
the statute of limitations, or a loquacious advocate, once 
begins to run, nothing stops it, However, there are 
certain well-ascertained criteria, attention to which 
will always inform the practitioner when the parol 
evidence must be confined to the testator’s cireum- 
stances and cannot be extended to declarations made 
by him at the time when he made or dictated the 
will. See Rogers v. Wheeler, 22 Wend. 148. 

This question is much more important than the 
admissibility of parol evidence at all in aid of the con- 
struction. For, in the first place, there is hardly a 
limitation in a will informally drawn —and of such 
alone are the reports full — as to which parol evidence 
cannot be adduced of the testator’s circumstances. 
Much of this evidence too is but slightly relevant in 
most cases. But to allow evidence of a direct state- 
ment by the testator settles the question at once, and 
even though the circumstances of the testator would 
raise a very strong presumption in the contrary direc- 
tion. Direct evidence of intention, moreover, alone 
repeals the wills acts. Evidence of the testator’s 
circumstances is always necessary to apply the dis- 
positions in the will to their appropriate subjects and 
objects; and even when the testimony is adduced in 
aid of the construction, it is merely for the purpose 
of explaining the meaning of the terms, and not, as in 
the case of evidence of intention, virtually to insert 
wholly new terms in the will. 

With respect to the preliminary question, as to 
when parol evidence is admissible, it is only necessary 
to repeat what was urged ante in Article No. 2, that 
parol evidence is never allowable in aid of the con- 
struction as distinguished from applying the text of 
the will in the primary sense of its terms, except when 
such primary signification is insensible, that is to say, 
when it is inapplicable to the circumstances of the 
testator. Thus, a devise of freeholds will not be ex- 
tended to leaseholds, though the testator had one 
acre only of freehold while he had thousands of acres 
of leasehold. Neither will the illegitimate children or 
the stepchildren of A. B. take under a gift to the chil- 
dren of A. B. even though he have no other children 
at the date of the will. For, he may afterward marry 
and have lawful children of hisown. Fouke v. Kemp, 
5 Harr. & Johns. 135. But, if the testator in the first 
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case put had no freeholds at all, and if, in the second 
instance, A. B. were dead, leaving only illegitimate 
children, the primary sense of the terms in the will 
being inapplicable to the circumstances of the tes- 
tator, a secondary one would be adopted ut res magis 
valeat, Watkins v. Flora, 8 Ired. 374. 

In neither of the instances put, however, could di- 
rect evidence of the testator’s intention be adduced. 
This evidence is not allowable to apply an ambiguous 
or imperfect description but to discriminate between 
two or more persons or things, both, or all of whom, 
or which equally correspond in the description con- 
tained in the will. Wasthoff v. Dracourt, 3 Watts, 
243; Grass v. Ross, 5 Sneed (Tenn.) 211; Wigram on 
Wills, Prop. 7. For instance, if the testator devise 
his castle of Fairhill to James Styles, and he has only 
a castle called Brownhill, and there is only a Charles 
Styles known to the testator, parol evidence of these 
facts is admissible in aid or rectification of the con- 
struction, but no evidence can be adduced of the tes- 
tator’s intent. Let us suppose, however, that he has 
two or more castles called Fairhill, or two or more ac- 
quaintances called James Styles, or that, as in the case 
already put, he had not only a castle called Brown- 
hill, and one acquaintance named James Styles, but 
that he knew two of that christian and surname, parol 
evidence would then be admissible of his intent. 

It is in cases like the last put, where the description 
is both imperfect in itself and is further confused by 
the fact of suiting two or more subjects or objects, 
that the distinction between evidence of facts and of 
intention is usually lost sight of. Such cases admit 
of both kinds of evidence; first, of facts to apply the 
imperfect description to any subject or object, and, 
secondly, of evidence of intention, to discriminate 
between two or more subjects or objects, both or all 
of whom or which equally well or equally ill corres- 
pond to the description in the will. 

If the description of the person or thing in the will 
is wholly inapplicable to the subject or object intended, 
evidence, it is said, is not admissible to show what or 
whom the testator meant. 1 Jarm. 357, note in 
Am. ed. This is true in the abstract. But, as a mat- 
ter of fact, it is hardly possible, at the present day, 
that any reference in a will, no matter how general 
or symbolic it may be, would not be applied in some 
way by the court. However, until it is applied, in 
this way, to some person or thing by ordinary parol 
evidence, not relating to the testator’s intention, and 
until the construction thus applied is found to suit two 
or more subjects or objects, direct evidence of the 
testator’s intention is inadmissible. Webb v. Webb, 
7 Monr. 626, 628; Avery v. Chappel, 6 Conn. 270. 

Where the description, however, is very imperfect, 
it is the more likely to suit a great variety of objects 
either equally well or equally ill. The less definite 
or particular and the more generic a term is, the 
greater will be the number of persons or things to 
which it will extend. Hence it happens that direct 





evidence of intention is admissible in cases where, 
if the description was more accurate, any parol evi- 
cence should be confined to the circumstances of the 
testator. 

In the case of Grant v. Grant, 39 L. J. N. S. 272, 
a devise to my nephew, I. G., was held to apply to 
a nephew by affinity. The primary meaning of the 
term “ nephew ” comprised, in the opinion of the court, 
not only relations by consanguinity, but also by 
affinity. This ruling, indeed, took the legal world by 
surprise. For, previously, relatives by affinity were 
not supposed to be comprised: under the terms, 
“cousins,” “nephews,” ete. Had the court not con- 
sidered the primary meaning of the term to be thus 
comprehensive, there would be no foundation for 
parol evidence of any kind, as the testator had a 
nephew named I. G. The disposition, in its primary 
signification, was thus sensible and applicable to a 
certain person. But, owing to the interpretation of 
the word “nephew” by the court, the bequest was 
equally applicable to more persons than one. Direct 
evidence of intention, therefore, seems to be, on prin- 
ciple, admissible in such cases. 

The practitioner, therefore, who is able to adduce 
parol evidence of a testator’s intent, but who does not 
find two or more subjects or objects to afford a foun- 
dation for such evidence, must find the description 
inaccurate in some respects, and thus equally applica- 
ble or inapplicable to two or more persons or things, 
before evidence of the testator’s intention can be 
given. Such imperfections of description are frequent 
enough. See Doe d. Chevalier vy. Ulhwarte, 3 Moore, 
704; cited in 2 Daniels, 77. Consequently, direct 
evidence of a testator’s intention may often thus be 
indirectly adduced, owing to the imperfections of the 
statements in the will, although there is not any 
equivocation in the meaning of the terms caused by the 
existence of two or more suitable subjects or objects. 
Evidence founded upon the long previous customs 
and habits of the testator is, however, much more 
satisfactory to the court, and far less likely to be 
manufactured to order than direct evidence of the 
testator’s alleged declarations. See 7rustees v. Peaslee, 
15 N. H. 317; Domestic and Foreign Missionary 
Society's Appeal, 30 Penn. St. 425. 


—— eee ———_ 


CURRENT TOPICS. 


Pennsylvania is probably the most and worst cor- 
poration-governed State in the Union. Leaving out of 
account that sphynx of corporations, the Pennsylvania 
Central Railway Company, which rules not only Penn- 
sylvania largely, but also, to some extent, the whole 
country, that State is afflicted with coal and oil corpora- 
tions whose power is incalculable. One of these soul- 
less associations, called the Western Pipe Company, 
however, has just received a blow from the Pennsyl- 
vania legislature from which it is not likely to recover. 
This company obtained a bill from the legislature in 
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1868, granting them the privilege of constructing 
pipes to run over the surface of the ground and con- 
vey oil to the railroad depots and boat landings. This 
winter the legislature, in deference, perhaps, to a pe- 
tition signed by 10,000 persons, among whom were 
many prominent citizens, passed a bill authorizing 
any person, who desires, to build pipes connecting 
with railways and boats. But it seems that the Penn- 
sylvania Central has so directed even this reformatory 
legislation (by the insertion of a proviso that “ all ship- 
pers of oil intended for Philadelphia, Baltimore and 
New York, using pipes laid under this act, shall give 
preference to the lines of road traversing the greatest 
distance in this State”) as to make it a measure of 
the “corporations.” 


There has been a disposition among judicial and 
legislative bodies within the last quarter of a century 
to modify the old common-law rules as applied to 
many of the institutions of modern commerce and 
civilization. The common-law rule that common car- 
riers of property are liable for all losses, except such 
as are occasioned by the act of God or the public 
enemies, has been regarded too barbarous and stiff to 
be properly applicable to the multifarious exigencies 
of the modern business of transportation. But we 
have met with no case in this country wherein this 
common-law doctrine has been radically limited until 
the case of the Michigan Southern & Northern Ind. 
R. R. Co. v. McDonough, 21 Mich. 165 (4th Am. Rep.). 
The court, in this case, hold that the common-law 
liability of railroads does not extend to the transporta- 
tion of live animals. In England there is a special 
statute making railroad companies common carriers of 
cattle, horses, etc., except as they may limit their 
liability by notices or contracts, which the courts may 
hold reasonable. Vide 17 and 18 Vic. ch. 31,§7. But 
in Pardington v. South Wales Co., 38 Eng. L. & Eq., 432, 
decided two years after the passage of this statute, 
the court intimated that the common-law liability of 
common carriers did not apply to cattle, etc., in the 
absence of such a statute. The Michigan court 
assumes the ground that, in the absence of special 
statute or of usage or of special contract, railroads are 
not subject to the old common-law rule of liability 
while transporting horses, cattle, 2tc. The impor- 
tance of this decision cannot well be over estimated 
when we consider that the case was decided unani- 
mously by a court distinguished for its independence 
of spirit, its admirable investigation, and its readiness 
to accede to all rational modifications of medizeval law 
to correspond with the requirements of our advanced 
civilization. 


The overwhelming amount of investigation which 
is being indulged in, in various parts of the country, 
results in placing in an unpleasant attitude many 
individuals who considered their official record quite 
defensible. These men, whether rightfully or wrong- 





fully accused, will find themselves in good company, 
however — in the company of such illustrious charac- 
ters as Sir Thomas More, Lord Bacon and Lord Chief 
Justice Popham, against whom charges of corruption 
and official misconduct were defiantly and vigorously 
hurled. The case of the Earl of Macclesfield, lord 
chancellor of England, is one peculiarly illustrative 
of the period of reform through which we are now 
passing. It had been the custom among the chancel- 
lors to sell subordinate offices in their court. It had 
also been the practice among the masters in chancery 
(a practice which was permitted by the lord chancel- 
lors) to speculate with the funds in their custody. 
But when.the South Sea bubble burst, and large 
sums of money were lost, of which the masters were 
official guardians, the vengeance of the people and of 
the lords wreaked itself upon Lord Macclesfield, who 
happened to be lord keeper at that time, and he fell 
under charges of doing precisely what his predeces- 
sors, Cowper, Harcourt, and others, had done openly 
and with impunity. 


Infants who get the military fever make affidavit 
that they are twenty-one years of age, join the New 
York State regiments, and, afterward, repenting and 
refusing to pay their fines, are put in jail, may take 
courage (?) from the recent case of Jn re David Silber- 
stein. Young Silberstein was taken from custody in 
New York city, where he had been imprisoned under 
the above circumstances, on a writ of habeas corpus, 
and was discharged by Judge Cardozo, The judge 
held that the affidavit was not final as to his age. 
This is similar to one of the points decided Jn re 
Tarble, 25 Wis. 390 (3 Am. Rep.) 


To secure the passage of any bill, however import- 
ant to the public, is almost an impossibility, unless 
some one has sufficient personal interest in it and 
influence with legislators to “shove” it. Some time 
ago a bill was introduced in the legislature of this 
State, providing for a more thorough system of re- 
porting of the opinions both of the court of appeals 
and the supreme court. The necessity for some meas- 
ure of the kind, especially as regards the supreme 
court, is unquestionable; but the bill is allowed to 
slumber in the hands of the committee ‘“ unwept, 
unhonored and unsung.” The constitutional amend- 
ment of 1869 provides that the legislature shall 
make provision for the appointment of a supreme 
court reporter by the general term judges, but the 
legislators of 1870 and 1871, yielding to the political 
and personal influences of parties interested, refused 
to take action in the matter, and we should not be 
surprised, from present indications, if the same in- 
fluences prove equally potent with the present leg- 
islature. 

Such a result is certainly to be regretted, for there 
is a real necessity for a competent and thorough 
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reporter of the supreme court decisions. It is saying 
little, to say that our present reporter does well what 
he does do, inasmuch as he does so little. Any one 
of his lean volumes will show how few of the many 
decisions rendered in this State he gets or reports. 
What is needed, is a reporter who will not sit “like 
patience on a monument,” waiting for some judge or 
attorney to send him an opinion, but one who will, 
by some organized system, secure every opinion de- 
livered by the supreme court, and report every one 
of any general value. In this manner, and this only, 
will the profession be relieved from the burden of 
buying three or four series of reports to secure what 
should be given in one. 


We give below the copy of a telegram to Mr. David 
Dudley Field, announcing the passage of the civil 
code by the California legislature, and his reply 
thereto. The political, penal and civil procedure 
codes had already been adopted. In the olden time 
the “wise men” came from the east, but these law- 
makers of the west have displayed a wisdom which 
we, of New York at least, would do well to imitate. 
The California codes are substantially those reported 
to our legislature years ago by Mr. Field and his 
associates, and which have been suffered to slumber 
in some obscure pigeon hold. The chairman of the 
revision committee writes that they “have every 
assurance that the codes will speedily be adopted in 
Oregon, Nevada, Utah and Arizona.” Why will not 
our legislators lay aside special legislation and politics 
long enough to at least examine into and decide upon 
the merits of our code commissioners’ labors? The 
following are the telegrams : 


SACRAMENTO, March 16, 1872. 
To Davip DupLey FIELD. 
Civil code passed both houses, all the codes adopted. 
CREED HAYMOND, 
Chairman, revision committee. 


Messrs. CREED HaymonD, Jonn C. BuRcH and CHAR- 
Les LInDLEY, Commissioners for the revision of the 
laws of California, Sacramento, California. 

All honor to you for your great work accomplished. 
And it will be the boast of California that, first of Eng- 
lish speaking States, she set the example of written 
laws as the necessary complement of a written consti- 
tution for a free people. 

DAVID DUDLEY FIELD. 


New Yor«, March 18, 1872. 


The recent Erie imbroglio, which terminated in the 
deposition of Gould and other alleged “ring” men, 
and in the substitution of other men alleged to be 
“brave, honest and true,” was made additionally con- 
spicuous by a flagrant violation of a judicial order. 
Now, it is a well-settled principle that an order of 
injunction must be obeyed until set aside or vacated, 
no matter what may be the grounds on which it is 





issued, and a disregard or disobedience of the order 
is contempt of court. When, therefore, the directors 
of the Erie railway were proceeding to elect new 
officers, and were served with an order of injunction 
from Judge Ingraham, restraining them from proceed- 
ing any further in the matter, they committed a dis- 
graceful violation of law by tearing the order in 
tatters and disregarding the injunction altogether; 
and a warrant issued by Judge Ingraham, compelling 
them to show cause why they should not be punished 
for contempt of court, would have been a proper 
thing and would have been backed by the whole 
power of the county. 


++ 
oor 


GENERAL TERM ABSTRACT. 
New York Common PLEAS—FEBRUARY TERM, 1872.* 


(Continued.) 

4. The learned judge delivering the opinion in dissent 
in the last case says: The objection was general as to 
defendant’s competency as a witness, and the fair 
interpretation of the decision is, not that the broad 
objection was allowed, but that the defendant was 
competent to testify to matters that had occurred be- 
tween him and plaintiff and as to which she had testified ; 
but beyond that was incompetent and the “objection 
allowed.” 

Defendant’s examination was confined within these 
limits. In this the judge erred. Previous to the act 
of 1867, chapter 887, much difference of opinion had 
existed as to the construction of section 399 of the code 
and its various amendments of 1859, 1860, 1862, 1865 and 
1866, allowing a party to an action to be examined in 
his own behalf ‘the same as any other witness,’’ as to 
whether it had modified the rule of the common law 
prohibiting husband and wife from being a witness for 
or against each other, and arguments were mainly pre- 
dicted upon the question whether or not the legislature, 
by the use of such general terms, contemplated and 
included the marital relation. The amendment of 
1860 seemed to answer that proposition by providing 
that “neither husband or wife should be required to 
disclose any communication by the one to the other.” 
This provision was, however, excluded from the sec- 
tion as amended by the act of 1862 (17 Abb. 6) as well 
as from its amendment in 1863, 1865, 1866, 1867 and 
1869. 

Rule eighty-eight of the supreme court adopted to 
take effect Oct. 1, 1858, allowed the examination of the 
plaintiff as a witness in an action of this character or 
a reference on default, to take proof of the facts 
charged as to any of the acts of cruel or inhuman treat- 
ment which took place when no witnesses were present, 
who were competent to testify to the facts on such 
reference. Beyond this there was no innovation upon 
or relaxation of the rule of the common law until the 
act of 1867. 

There had been conflicting decisions upon this ques- 
tion. See 24 How. 197; 17 Abb. 28. 

The act of 1867, entitled “‘An act to enable husband 
and wife, or either of them, to be witnesses for or 
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against the other, or on behalf of any party in certain 
cases,”’ solved the difficulty. It enacted (so far as 
relates to this question in an action for a mere limited 
divorce), that in any trial the husband or wife of any 
party thereto shall “(except as hereinafter stated) be 
competent to give evidence the same as any other wit- 
ness on behalf of any party to such suit.’’ This stat- 
ute is independent of the code, and has reference only 
to witnesses holding the relation of husband and wife. 
It would prevail if the provisions of the code were 
abolished, and would only be controlled by the general 
rules applicable to other witnesses. The stringent rule 
adopted (under exception) at the trial improperly cir- 
cumscribed the competency of the defendant as a wit- 
ness generally to any fact material to the issue, and 
restrained him, in that respect, not only to matters 
occurring between him and his wife when alone to- 
gether, but also to such as to which she had testified. 
I do not think that, after such a ruling and decision, it 
was necessary for the defendant to propose specific 
questions outside of the limit thus imposed in order to 
render available the distinct exception he had taken. 
Id. Dissenting opinion by Robinson, J. 
HUSBAND AND WIFE. See Evidence. 
LANDLORD AND TENANT. 

1. Construction of covenants in lease.—This action was 
commenced in December, 1869, against defendants, as 
assignees of a lease of certain premises on Broadway, 
in New York city, executed by plaintiff to one Mendez 
for ten years from May 1, 1866, of which defendants 
had become assignees in 1866, for injuries to the premises 
alleged to have been committed by them in 1869, in 
removing, tearing down, wasting and destroying the 
premises. Defendants justified their acts under a pro- 
vision in the lease, which, after the usual covenant of 
the lessee to quit and surrender the premises at the 
expiration of the term in as good state and condition as 
reasonable wear and tear would permit (damages by 
the elements excepted), provided that “the party of 
the second part shall have the right to make any inside 
alterations to said premises as he may think proper, 
provided they do not injure the premises hereby 
leased.”’ A nonsuit of the plaintiff was granted on the 
trial. On appeal, held, that the comparison of value 
referred to in the lease is to be made at the end of the 
alterations, and not during their progress. While the 
alterations of the tenant were being prosecuted in good 
faith, he was acting within the scope of the lease, sub- 
ject only to the condition subsequent, that such alter- 
ations, when completed, should not “‘injure (the pecu- 
niary value of) the premises.” 

The right is here given to the tenant to alter the 
premises at discretion, and is one continuing during 
thetenancy. There is no breach of the privilege con- 
ferred even if such alterations continue in progress 
during the entire term, provided the premises be re- 
stored in an equally valuable condition as when hired. 
The test as to their relative state or condition, either 
in view of their productiveness or market value, so far 
as affecting the reversionary interest to which this con- 
tract solely relates, must be left for solution till they 
legally come to the reversioner. Till then the tenant 
has alocus penitentie to alter and re-instate them in 
their original valuable condition, and for this reason 
the landlord in this case had no cause for complaint for 
any dilapidations occurring in 1869, in the course of any 
alterations then made by the tenant, nor for any breach 
of the condition subsequent, that such alterations 





should not injure the premises until the termination of 
the lease. The suit was, however, brought before the 
termination of the tenancy, and, being premature, no 
damages were recoverable. For this reason the plain- 
tiff on the trial showed no cause of action, and the non- 
suit was properly granted. Agate v. Lowenbien et al. 
Opinion by Robinson, J. 

2. Obligations of tenants.— The defendants in the case 
at bar were not subject to the obligation of tenants to 
keep the premises in repair, who are thereby bound to 
maintain them continually in such good condition, and 
for breach, the landlord may presently, and during the 
tenancy, have his action. In the latter case, the right 
in the landlord is to the maintenance of the freehold in 
a particular condition. Ib. 


Also, see Pleadings. 
LEASES. — See Landlord and Tenant, and Contracts. 


MARINE COURT. 


Attachment in marine court against residents of New 
York city.—Appeal from a judgment of the marine 
court in favor of defendant. The plaintiffs and others 
commenced thirteen actions against the defendant by 
attachments returnable two days thereafter. Under 
these attachments the sheriff removed all the defend- 
ant’s goods from her store. Subsequently said attach- 
ments were all vacated and set aside, on the ground 
that they should have been long instead of short attach- 
ments, the defendant being a resident of New York 
city. The cases were all argued together on this appeal. 
The learned judge delivering the opinion makes a full 
review of the statutes bearing on this question, and 
holds, that the only question presented for considera- 
tion is, whether or not an action can be commenced in 
the marine court against a resident defendant, by short 
attachment. It seems to be beyond question, that the 
attachment provided for in the 34th section of the non- 
imprisonment act, must, when issued against a resident 
defendant, be returnable in not less than six nor more 
than twelve days from its date, and must in all respects 
be served or executed in accordance with the provis- 
ions of the 2d article of the revised statutes. As the 
attachment in question was not so returnable, the same 
was unauthorized, and was properly vacated. Judg- 
ment affirmed. Hainland v. Wehle. Opinion by 
Lowe, J. 

See, also, Costs. 
NEGLIGENCE — CONTRIBUTORY. 


Action for damages for negligence of defendants, by 
which plaintiff’s horse and cart were injured by collis- 
ion with defendants’ railway car. The facts are these: 
Defendants, a railway company, having legal author- 
ity, located and ran their cars upon tracks through 
West street, New York, consisting, at the place of the 
accident complained of, of two main tracks and a side 
track, on the west side of the street, between four and 
five feet from the curbstone. The easterly side of the 
two main tracks is twelve or fourteen feet from the 
curbstone on that side of the street. On the day of 
the occurrence, plaintiff’s cartman was driving their 
horse and cart in a southerly direction along West 
street. At the distance of sixty or seventy yards he 
saw a freight car of defendants’, drawn by four horses, 
coming up on the easterly track, and also a cart loaded 
with pig-iron coming up, between that track and the 
curb, and, fearing a collision, hailed the driver of the 
car to stop, but says his hail was disregarded, and adds, 
‘*T did not stop when I heard the other cart, because I 
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had time enough to get away, and because I was too near 
the other cart.” He drove on and met the other cart 
just as the first car came along; the front truck of the 
car passed safely, but there was a collision between the 
cart and the side of the car, about the middle of the 
latter, and the rear truck passed over the foot of the 
horse and injured the harness and cart. Judgment 
below for plaintiffs, from which this appeal. Held, 
plaintiffs’ right of recovery must be founded in their 
showing the absence of any want of care on their part, 
and that the injury was occasioned by the neglect of 
the defendants. The court is unable to discover any 
ground for holding the defendants responsible for the 
accident. The plaintiffs’ carman was bound to “ yield 
the track’ to defendants’ freight car, as the defend- 
ants had the right to its exclusive use while their car 
was passing. In the exercise of their rights they were 
bound to such reasonable care to prevent the injury as 
was at their immediate command. But they were au- 
thorized to rely on the presumption that plaintiffs’ car- 
man would act in accordance with their rights and 
keep clear of their track so as to allow their car to pass, 
and as he saw the car coming when at such a remote 
distance, the apprehension of his neglecting to drive 
off the track could scarcely have been entertained by 
defendants’ agents. ‘If the driver of a carriage will 
negligently or willfully place himself or remain on their 
path (a railroad), he has no right to claim damages.” 
(Hegan v. 8th Avenue Railroad.) Plaintiffs’ case seems 
at most to be founded upon an attempt to assert against 
the defendants the ordinary rules of “the law of the 
road,’’ without regard to the special privileges and 
franchises which the legislature have conferred on this 
railroad corporation. This rule of equal rights and 
privileges is, in this respect, innovated upon for what 
is deemed to be the public good, and plaintiffs’ carman 
was bound to have respected them, and to have kept 
at such safe distance from the track as to allow the car 
to pass. As it was, it appears that the carman not only 
contributed, but was mainly instrumental, in produc- 
ing the damage in question. Judgment reversed. Bar- 
ker et al. v. The Hudson River Railroad Company. 
Opinion by Robinson, J. 


See Marine Court. 
NUISANCE. See Pleadings. 


NEW YORK CITY. 


PLEADINGS. 


1. The complaint may be conformed to the proof. —'The 
complaint alleges an indebtedness of $250 for board of 
defendant and wife, use and occupation of rooms, and 
fuel and attendance, due the 29th March, 1871. The 
answer interposed a general denial, and a defense of a 
special agreement by which defendant engaged the 
rooms and board at $50 per week, and that they sur- 
rendered the rooms and left the house on the 18th Feb- 
ruary, 1871, and paid at the above rate to the 20th 
February. And, as a further defense, that the defend- 
ant and his wife were obliged to leave the rooms, on 
account of a stench which came into the rooms through 
the register, which rendered them uninhabitable. 

The plaintiff claimed that the defendant had taken 
the rooms at $50 per week, from the Ist of December 
to the Ist of May, and this suit was for the five weeks 
after the defendant had left her house, at that rate. 

The verdict was for $150 as damages, for which judg- 
ment was ordered. 

A motion to dismiss the complaint was made, on the 
ground, among others, that the defendant had not oc- 





cupied the rooms, nor had the board charged for (which 
he had not). This motion was denied. 

Held, the action was not for damages for the breach 
of the alleged special contract, but for board and lodg- 
ing, service and fuel which, upon the trial, it appeared 
the plaintiff had not received or enjoyed; but the 
court can, in furtherance of justice, conform the plead- 
ings to the proof, which should be done in this case, as 
the same defense was made to the action as if it had 
been for a breach of the contract price, for the jury 
gave simply $150 as damages. There was evidence that, 
by reason of the inability of the plaintiff to rent the 
rooms again after the defendant left them, she was 
damaged to the amount of $180. The jury gave a sum 
which was within the measure of damages afforded by 
the proof. 

The judgment should be affirmed, with an order that 
the pleadings be conformed to the proof, by changing 
the complaint into one for damages for the breach of 
the contract, and upon the filing such a consent, to- 
gether with the complaint, in that form, that it may 
appear upon the record on or before the first day of 
the general term in March, the judgment should be 
affirmed, otherwise reversed. Fowler v. Hart. Opin- 
ion by Daly, C. J. Robinson, J., dissentiente. 

2. Boarding-house keepers not within the act of April 
23, 1867. — The second section of the act of 1867 (ch. 677) 
did not apply to boarding-houses where the guests or 
boarders were received under contracts for board and 
lodging for specified periods, but was only intended for 
such boarding-houses as offer entertainment without 
special contract to transient persons. Ib. 

3. Dissenting opinion in above case.— Held, there 
was no dispute as to the terms of the contract under 
which defendant boarded with plaintiff, except the 
latter claimed that defendant hired the room and took 
the board until the lst of May following. The justice 
must have found the subsisting and continuing con- 
tract, and awarded the $150 as compensation for the use 
and occupation of rooms and board, as claimed. 

The motion to dismiss the complaint, on the ground 
that the defendant had not occupied the rooms nor 
had the board charged for (as he had not), was denied. 
Had the action been on the special contract, for its 
breach, the damages awarded would probably not have 
been unreasonable; but it was not, and the motion 
should have been granted. 

The present contract was of a mixed character; tho 
use and occupation of the rooms, board and attend- 
ance. The defendant on leaving repudiated and re- 
jected the whole, and in the future plaintiff was in 
possession of the rooms, and no offer was made to 
supply food and attendance, and it needs no demon- 
stration that upon no principle can plaintiff recover on 
a claim for their value or contract price as rendered or 
furnished, or for the rent or value of the rooms. The 
judgment herein so adjudicates, and, if upheld, accords 
to the plaintiff the like right of recovery as upon a sub- 
sisting and continuing contract for rooms, board, etc., 
at $50 per month, from March 27 to May 1, 1871. 

The remedy of plaintiff was confined to an action on 
the special agreement, and to the recovery of such 
damages as she sustained by defendant’s refusal to 
complete it. 

4. The existence of a nuisance is a sufficient reason 
for a boarder to leave his rooms. — There was evidence 
uncontradicted that, by reason of an offensive stench 
pervading these rooms, defendant and his wife were 
subjected to annoyance, and the attending physician 
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advised the removal as necessary to the recovery of 
defendant’s wife, who was in bad health. With mere 
boarders in boarding-houses, the rule, that the tenant 
must take the premises cum onere, and, in the absence 
of fraud, protect himself against nuisances, does not 
pertain; their engagement with the proprietor is sub- 
ject to the condition of his insuring them the com- 
fortable enjoyment of the accommodation he assumes 
to furnish, both from annoyances within his house- 
hold, and also from nuisances from without. 

For these reasons, no recovery ought to have been 
had against the defendant. Ib. Robinson, J., dissen- 


tiente. 
Also see Evidence. 


RES ADJUDICATA. See Estoppel. 


USURY. 

This action is upon a promissory note of $792.42, 
dated August 31, 1867, made by defendant, payable in 
four months after date, to their own order, and in- 
dorsed by them, which they gave to one Greenough, 
who, on September 18, 1867, took it to one Gallandet, 
a note broker, to sell for him, agreeing to give the bro- 
ker, beside his commission of one-quarter per cent, all 
he realized over 76 per cent on the amount of the 
note, or so much as he should obtain on its sale or dis- 
count, less than 24 per cent, and that he should retain 
for his services such balance to the extent of 24 per 
cent. The broker then advanced Greenough $550, on 
the faith of the transaction, and two days afterward 
sold the note to plaintiff at a discount of 15 or 18 per 
cent, and settled with Greenough for the balance, after 
deducting from the proceeds his advance, commission 
and the 24per cent. The answer set up the defense of 
usury, alleging the discount of the note by Gallandet 
upon an usurious agreement to discount it at the rate 
of 28 percent per annum, but the facts as above de- 
tailed, as to the actual disposition of the note by 
Greenough, were testified to by Gallandet, when called 
as a witness by the defendants, and are in no way con- 
troverted or disputed. He swore he did not purchase 
the note from Greenough, but sold it to plaintiff for 
him. On appeal from judgment in favor of plaintiff, 
held, upon the case presented by defendants, they 
showed their defense was unavailing, no usurious dis- 
count of the note by Gallandet being shown, nor any 
usury upon the sale to plaintiff being alleged. The 
defense of usury being highly penal, our courts have 
required that the facts relied on to establish it must be 
stated distinctly and correctly, and proved as alleged. 
Judgment affirmed. Phillips v. Hebband et al. Opin- 
ion py Robinson, J. 

WARRANTIES. 

Breach of warranty. — As a general rule, the finding 
of the jury upon the question, whether there was or 
was not a warranty will not be disturbed, even where 
there was no contradiction among the witnesses as to 
what occurred, if the point is at all doubtful or uncer- 
tain. No particular words are necessary to constitute 
a warranty. A representation or any positive affirma- 
tion of the state, quality, condition or fitness. of the 
thing sold, which may be supposed to have entered 
into the consideration of the sale, showing an intention 
to warrant, and which was understood and relied upon 
by the purchaser, will amount to a warranty. This is, 
of course, distinguished from a mere recommendation 
of the article on the expression of opinion respecting it 
or the innumerable things that a vendor will say to 
enhance the value of his commodity, and induce the 





sale of it, such as its cheapness, excellence, etc., for 
then the buyer understands, that he must examine and 
judge for himself, and not that he is buying upon an 
express undertaking, upon the part of the seller, that 
the article is of a certain kind or fit for a certain use, 
and that he will be responsible for any loss or injury 
that may arise if it should not be. Whether what 
passed between the parties amounted to a warranty, or 
was merely a recommendation, or an expression of 
opinion, is a matter for the determination of the jury, 
unless the language used has a fixed or technical mean- 
ing. This has been repeatedly held. Duffee v. Mason, 
8 Cow. 26; Whitney v. Sutton, 10 Wend. 413, cases cited. 
And it is especially for the jury in cases like the 
present, where the point is doubtful or uncertain. 
Murray v. Smith. Opinion by Daly, C. J. 


THIRD DEPARTMENT. 


CASES DECIDED AT JANUARY TERM, 1872. 
BREACH OF COPARTNERSHIP ARTICLES — DAMAGES, 
The parties, by written articles, entered into a co- 

partnership for the manufacture of vinegar, to con- 
tinue for the term of five years. Each was to put into 
the concern one-half the capital, not less than $1,000 
each. They were to share equally in the payment of 
debts and expenses of the concern, and all gains and 
profits therein were to be equally divided between them. 
Within the first year, the business proving a losing 
business, they had lost their entire capital of $2,000 
and more, when the defendant refused to go on fur- 
ther with the business. 

For this breach of the covenant in the articles, to 
continue the partnership five years, this suit was 
immediately thereafter brought. 

Upon the trial, which took place about two years 
after the commencement of the copartnership, the 
court refused to nonsuit the plaintiff, and upon the 
question of damages held, and charged the jury, that 
if they found the defendant wrongfully dissolved and 
broke up the partnership, they might give damages for 
profits which would accrue during the residue of the 
partnership term, using this language: ‘‘If you can 
rationally see through this, that the profits would have 
been greater in the future, and are greater at the 
present than at the time of the dissolution, and you 
believe that the present increased profits, if such there 
would be, are likely to continue and increase, and you 
can satisfy yourselves of this in your own minds, then 
you have a right to look through the remainder of the 
term of the partnership, making a very careful esti- 
mate in regard to what the profits might probably be.” 

The plaintiff having recovered a verdict of $4,000 
damages, held, that the rule of damages, upon which 
that question was submitted to the jury. was erroneous, 
and that there were no data in the case upon which 
damages, for the portion of the copartnership term, 
subsequent to the trial, could be properly given. Also 
held, that as the whole capital provided for by the 
articles of copartnership had been expended in the 
business and ldst, so that the firm had no means left 
with which to do business at the time when the defend- 
ant refused to go on further, this was a sufficient 
ground for such refusal, and that the motion fora 
nonsuit should have been granted. Van Nessv. Fisher. 
Opinion by Parker, J. 

EVIDENCE — CUSTOM. 

The defendant and one Smith entered into a written 

contract, in the words following: ‘Bought ef H. P. 
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Smith his crop of flax, 200,000 pounds, at twenty-five 
cents per pound; dressing to be equal to best of last 
year’s work.”” Smith subsequeutly tendered to defend- 
ant 200,000 pounds of flax, which defendant refused to 
receive and pay for, on the ground that it was not all 
raised by Smith. The plaintiff, having received from 
Smith an assignment of the cause of action, commenced 
this suit to recover damages for the breach of the con- 
tract. 

It was shown, upon the trial, that about half of the 
200,000 pounds offered was not raised by Smith. To 
meet defendant’s objection that the quantity thus 
offered was not a fulfillment of the contract by Smith, 
on his part, plaintiff proved that Smith was known to 
the defendant as a buyer of flax, as well as a producer; 
that he had for several years been selling to defendant 
quantities of flax consisting of what he had himself 
bought and raised ; that shortly before this contract was 
made he had called on defendant and told him, “‘ he had 
anotion of buying some flax,” and asked him what he 
would give per pound that year; and learning that 
defendant would give the same as he gave the year 
before, told him he would go home and pick up all 
the best lots; that two or three weeks after this he 
went to defendant and told him he had been home and 
bought all the small lots, and the best lots he could find ; 
that he had about 200,000 pounds, and was ready to 
draw a contract; and that defendant then said: “we 
will go in and draw upa contract,’ and that the contract 
in question was then drawn. 

This evidence was subsequently, upon defendant’s 
motion, stricken out, the court holding that Smith was 
bound by contract to deliver 200,000 pounds of his own 
raising; that the contract was clear and unambiguous 
in its terms, and not susceptible of change by proof of 
the negotiations which preceded it. 

The plaintiff offered to prove, that, in the flax trade, 
the words “my crop” and “his crop,’’ are used to sig- 
nify the amount of the current year’s production which 
the vendor has on hand at the time when the term is 
used. This, upon defendant’s objection, was excluded, 
and the plaintiff was nonsuited. The case being 
brought to the general term upon exceptions, it was 
held, that the phrase “‘his crop of flax,’ in the con- 
tract, was not so absolute and fixed in its meaning, that 
the relations of the parties, and the circumstances 
attending its use by them, could not be invoked to aid 
in its construction; and that the facts stricken out 
were properly in the case for that purpose, and were 
erroneously stricken out. Also held, that the offer to 
prove the customary meaning of the phrase, ‘“‘ my crop” 
and “his crop” in the flax trade, was erroneously ex- 
cluded. Gardner v. Stevens. Opinion by Parker, J. 
Miller, P. J., concurred. James, J., dissented. 


FALSE IMPRISONMENT — JUSTIFICATION. 


The defendant and others made a written and sworn 
complaint against the plaintiff, before a magistrate, to 
the following effect. ‘That Samuel E. Gardner of the 
said county, and keeper of a saloon in the town of 
Copake, is a disorderly person, by allowing drunkenness 
and gambling in his saloon, by men and boys, contrary 
to the meaning of the statute in such case made and 
provided, wherefore the said complainants pray that 
he may be apprehended and dealt with according to 
law.’’ Upon this complaint the justice issued a war- 


rant for the apprehension of the plaintiff, delivering it 
to defendant, who delivered it to a constable, and di- 





rected him to arrest the plaintiff and bring him before 
the justice, which was done. 

Gardner brought an action against the defendant, 
claiming that, inasmuch as it was not alleged in the 
complaint that he was the ‘‘keeper of a house for the 
resort of drunkards, tipplers or gamesters,’’ there was 
nothing showing him a disorderly person, and, there- 
fore, that the warrant was wholly unauthorized and a 
nullity, and that his arrest under it was a false impris- 
onment, for which defendant was liable. 

At the circuit the plaintiff’s claim was sustained, 
and the plaintiff recovered. 

The general term held, that the complaint was suffi- 
cient to give the justice jurisdiction to issue the war- 
rant; that where it is saidin the complaint that Gard- 
ner ‘is a disorderly person, by allowing drunkenness 
and gambling, by men and boys, in his saloon, contrary 
to the meaning of the statute,” it may be fairly in- 
ferred that the magistrate understood that such allow- 
ance was habitual, and necessarily involved the habit- 
ual resort, to the saloon, of the persons described, and 
hence, that he was the keeper of a house for the resort 
of such persons. That, at all events, there were facts 
enough stated to call for the judicial consideration of 
the officer, and such as fairly tend to prove the charge 
made, so that the justice obtained jurisdiction to issue 
the warrant, which justified the defendant directing 
and causing thearrest. Gardner v. Bain. Opinion by 
Parker, J. 


STATUTE OF FRAUDS— CONTRACT, ONE OF SALE AND 
NOT OF HIRING — ACCEPTANCE. 


Defendants wishing to buy a quantity of dressed 
lumber applied to plaintifts who had a lumber yard, 
and a planing mill where they dressed and cut lumber 
into different sizes for sale. Upon being shown through 
the yard, and finding lumber of the quality which they 
desired to purchase, defendants gave plaintiffs a verbal 
order for certain quantities and sizes of lumber, at 
certain prices verbally agreed upon, which, in the 
whole, amounted to $918.22. No particular lumber 
was selected or set apart to fill the order, nor was any 
part of it then in condition to be accepted or delivered. 
Defendants directed plaintiffs to pile the lumber, when 
ready, upon their dock, near their mill, saying, that 
one P. would send a boat for it, on being notified, and 
take it away. The lumber having been dressed and 
prepared according to the arrangement was piled on 
the dock, and measured by plaintiffs, and P. notified. 
The next day, which was Sunday, the lumber, yet re- 
maining upon the dock, was accidently consumed by 
fire, with the planing miil and much other property. 
No part of the price was ever paid. Held, that the 
contract was one of sale, and not of hiring, and was, 
therefore, void by the statute of frauds. Held, also, 
that there was no acceptance of the lumber by the 
defendants to take the case out of the statute. The 
referee who tried the cause having so decided, the 
judgment entered upon his decision was affirmed. 
Cooke et al. v. Millard et al. Opinion by Parker, J. 


INSPECTORS OF ELECTION — MALICE NECESSARY TO 
THEIR LIABILITY TO A PARTY FOR REFUSING HIS 
VOTE. 

Plaintiff sued the defendants, inspectors of election, 
for refusing his vote. Defendants, in asecond answer, 
set up that plaintiff had been in the military service of 
the United States, and had deserted therefrom. To 
this answer plaintiff demurred, and the demurrer was 
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sustained, from which no appeal was taken. Upon the 
trial of the issue remaining, at the circuit, it was held, 
that it was necessary for the plaintiff, in order to re- 
cover, to show that defendants were actuated, in refus- 
ing his vote, by malice, express or implied, and that 
there was no such evidence of malice as to warrant the 
submission of the question to the jury, and the plain- 
tiff was nonsuited. Held, that the doctrine of the 
case of Jenkins v. Waldron, 11 Johns. 114, sustains the 
ruling at the circuit that malice must be shown in 
order to maintain the action, and that case, not hav- 
ing been overruled, must be regarded as holding the 
correct doctrine. Also held, that the error of the de- 
fendants in holding, that, under the law of congress, 
making deserters incapable of exercising any of the 
rights of citizens of the United States, they were bound 
to exclude his vote, although he had not been convic- 
ted of desertion by any court of competent authority, 
as was held necessary upon the demurrer — was no evi- 
dence of malice to go to the jury. 

The case having come to the general term on a mo- 
tion for a new trial, upon exceptions, by the plaintiff, 
a new trial was denied, and judgment ordered upon 
the nonsuit. Goetcheus v. Matthewson et al. Opin- 
ion by Parker, J. James, J., concurring, Miller, P. J., 
dissenting. 

—__ «> eo —___ 
DIGEST OF RECENT AMERICAN DECISIONS.* 
(Continued.) 
JURISDICTION. 


1. The State courts have authority to inquire, upon 
a writ of habeas corpus, into the cause of detention of 
any prisoner held within the State by a military officer 
ef the United States, and to order his discharge. In 
re Tarble, 85. 

2. A minor, under the age of eighteen, enlisted, de- 
claring himself over eighteen years of age, but not 
swearing to the statement, and subsequently escaped, 
and was arrested as a deserter. On petition of the 
father of the recruit, a writ of habeas corpus was 
issued from a State court, and the prisoner discharged. 
Held, that the State court had jurisdiction. Dixon, 
C. J., dissenting. Ib. 

See Bankruptcy, 1; Constitutional Law, 4; Maritime 
Lien. 


LACHES. See Payment, 2. 


LIBEL. 

The plaintiff sued the editor and the publisher of a 
newspaper for an alleged libelous article appearing in 
their columns. The article contained a statement, 
with comments, of judicial proceedings instigated by 
J. to obtain a divorce from his wife on the ground of 
her adultery with plaintiff ; and at the trial the judge 
charged the jury that, “taking the whole article 
together, the petition for divorce, and the comments 
upon it, there can be no doubt that it is libelous and 
grossly so.”” Held, correct. Pittock v. O’ Neill, 544. 


LIEN. See Insurance 6,7; Maritime Lien. 
See Wills, 1. 
LORD’S DAY. 


A. and B. made a trade on the Lord’s day, whereby 
A. sold B.a set of jewelry and B. gave in exchange a 
coat. A few days after B. returned the jewelry and 


LIMITATION. 





* From 3 American Reports. 





demanded the coat, and, on refusal, brought action to 
recover its value. Held, that the transction being on 
the Lord’s day was illegal and the plaintiff could not 
recover. Myers v. Meinrath, 368. 


LUNATIC. 

The committee of a lunatic widow cannot make an 
election for her between the provision made for her, in 
the will of her husband, and her dower at common 
law, without the sanction of the court. Kennedy v. 
Johnson, 650. 

MARITIME LIEN. 

1. A claim for labor upon the hull of a vessel, while 
yet in process of construction before launching, is not 
a maritime contract, and the United States admiralty 
courts have no jurisdiction for its enforcement. Shep- 
pard v. Steele, 660. 

2. A State statute, a portion of whose provisions 
give a lien upon vessels and furnish a means of enforc- 
ing it in cases of contracts not maritime, and as to 
which there is no admiralty jurisdiction, will be upheld 
even though such statute is unconstitutional and void 
in relation to particular cases covered by itsterms. Ib. 

3. The plaintiff performed blacksmith work on a ves- 
sel being built at a ship yard in this State. Held, that 
the New York statute, entitled ‘‘ An act to provide for 
the collection of demands against ships and vessels,’’ 
passed April 14, 1862, was not in conflict with the 
United States constitution or the judiciary act so far 
as it applied to a lien claimed by plaintiff. Ib. 

4, The plaintiffs attached a sea-going vessel, under 
the New York law (chap. 482, Laws of 1862), upon a 
claim for wharfage. Held, that a demand for wharfage 
being a maritime demand, cognizable in the courts of 
admiralty, a State statute attempting to confer a rem- 
edy for such a demand by proceedings in rem is void. 
Brookman v. Hammill, 781. 

5. Any State law which attempts to provide for the 
enforcement of a maritime claim or contract by any 
but a common-law remedy infringes upon the exclu- 
sive jurisdiction of the federal courts, and is a clear 
violation of the federal compact. Ib. 

6. But in so far as the State laws create lien and pro- 
vide remedies for claims not maritime, over which the 
courts of admiralty have no jurisdiction, they are valid 
and operative. Ib. 


See Divorce. 


MASTER AND SERVANT. 

1. Anemployee of a railway company cannot recover 
for an injury sustained by reason of an alleged defec- 
tive brake, unless it is shown that the company was 
negligent, either in providing the machinery which 
caused the injury, or in selecting the mechanics whose 
duty it is to keep itin good order. Wonder v. The 
Baltimore and Ohio Railroad Co., 143. 

2. A railway company is not bound to change its 
machinery in order to apply every new invention or 
supposed improvement in appliances; and an employee 
who consents to operate the machinery already pro- 
vided by the company, knowing its defects, does so at 
his own risk. Ib. 

8. The plaintiff was a boy fourteen years old, em- 
ployed in defendants’ factory to tend machinery, and 
on the second day of his employment, while standing 
in his proper place tending a drawing-machine, his left 
hand was caught in the cogs of a machine, standing in 
dangerous proximity, and badly injured. Held, that 
instructions to the jury embedying the following pria- 


MARRIAGE. 
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ciples were correct: That, if plaintiff was of sufficient 
age and intelligence to understand the nature of the 
risk to which he was exposed, and had reasonable 
notice of the dangerous nature of the service which he 
was performing, the defendants were not liable; but 
that, if the defendants knew or had reason to know 
the peril to which plaintiff was exposed, and failed to 
give sufficient or reasonable notice of it, and if plain- 
tiff, without negligence, from inexperience, or reliance 
upon the directions given him, failed to perceive or 
appreciate the danger, and was injured in consequence, 
the defendants were liable. Coombs v. New Bedford 
Cordage Co., 506. 

4. A. was the owner of certain premises, which he 
leased to B. Subsequently A. and his servant, C., 
attempted to enter upon the premises by force, and, in 
the conflict which ensued, C. shot B., who soon after- 
ward died of the wound. In acivil action by the repre- 
sentatives of B. to recover, under the statute, damages 
for the wrongful killing of their intestate, the judge 
refused to charge that, ‘If the jury believe that C. fired 
the shot which caused B.’s death, with the premeditated 
design to effect his death, A. is not liable for his act.” 
Held, error. Fraser v. Freeman, 740. 


MEASURE OF DAMAGES. See Common Carrier, 3; Rail- 
road Company, 2; Seduction; Vendor and Vendee. 


MILITARY POWER. See Jurisdiction. 
MILI-OWNER. See Riparian Rights. 
MISTAKE. 


The defendant, located at New York, sent to plain- 
tiff, located at Troy, for collection, a note payable at a 
bank about thirty miles from Troy. The note was not 
paid, and notice of non-payment, etc., was sent by 
mail to plaintiff and defendant. Defendant received 
the notice, and collected the amount of the note from 
an indorser. Plaintiff did not receive notice, and, 
assuming the note to have been paid, forwarded its 
amount to defendant, who at once paid back the in- 
dorser. Subsequently, upon discovering that the note 
had not been paid, plaintiff claimed the amount paid 
to defendant. Held, that the plaintiff was entitled to 
recover the money paid under a mistake of fact; that 
the payment back to the indorser was not sufficient to 
excuse defendant, it having had, at the time of plain- 
tiff’s making claim, means to secure itself against loss. 
Union National Bank v. Sixth National Bank, 718. 


See Auction Sale ; Payment. 


MORTGAGE. 


L. sold his premises to S., but remained in pos- 
session, under a lease from S., to expire on the Ist of 
April following, and took a mortgage on the premises 
from 8., conditioned for the payment of $4,000, purchase- 
money, on or before the Ist of April, being the date of 
the expiration of the lease. At the expiration of the 
lease L. held over by virtue of the mortgage, payment 
of which was not tendered until after the time named, 
and then refused. Held, that a formal entry under the 
mortgage was not essential ; that the unaccepted ten- 
der, after the time named for payment, did not ter- 
minate the estate of L. under the mortgage, nor extin- 
guish the lien thereof ; and that L. could not be ejected. 
Shields v. Lozear, 256. 

See Railroad Company, 1. 


MORTGAGE FORECLOSURE. See Mortgage. 


MORTGAGOR AND MORTGAGEE. See Insurance, 5. 





MUNICIPAL CORPORATION, 

1. Where a municipal corporation is proceeding to 
drain its lands by the construction of artificial channels 
in the direction of land adjoining the corporation, to 
the permanent injury of such adjoining land, the owner 
thereof may restrain the construction of such channels 
by injunction. Pettigrew v. Evansville, 50. 

2. A municipal corporation can acquire the right to 
turn astream of water upon the lands of another, to 
the injury thereof, only by an exercise of the power of 
eminent domain. Ib. 

3. In an action against a city to recover for personal 
injuries, it appeared that the plaintiff, while walking 
across a public common upon a footpath which had 
been prepared and cared for by the city, and used by 
the public for more than twenty years, fell into a deep 
excavation made by the direction of the city in the 
course of repairing a building used and rented by the 
city, standing within the common. The excavation 
was carelessly left unguarded by the servants of the 
city employed in the work of repairing the building. 
Held, that the city was liable, although the path was 
not a highway by the law of Massachusetts, on the 
ground that the city, like a private owner, was liable 
for injuries caused by the negligence of its servants, 
to a person coming on grounds under its control, right- 
fully and by an implied invitation and license. Oliver 
v. Worcester, 485. 

4. A public bridge was carried away by an extraordi- 
nary freshet, and lodged in the stream in the land of 
L., where it was allowed to remain for some time, 
obstructing the flow of water and greatly damaging 
L.’s adjacent land and trees. Held, that, in the absence 
of evidence of any insufficiency in the construction or 
fastenings of the bridge, L. could not recover of the 
town. Livezey v. Philadelphia, 578. 

5. In an action by contractors for services performed 
in changing the route of a public road by direction of 
the supervisors, it appeared that the supervisors had 
no authority to change the route, but that the con- 
tractors had no knowledge of this want of authority. 
Held, that the town was liable It seems that the town 
has a remedy over against the supervisors. Cook v. 
Deerfield Township, 605. 

See Highway, 3. 


See Payment, 1. 


NATIONAL BANKS. 


A banking association organized under act of congress 
of 1864, chapter 106, can be sued in a State court, only 
in the city or county where it is located. Crocker v. 
Marine National Bank, 336. 

See Constitutional Law, 5. 
NEGLIGENCE. 

1. The plaintiff, while passing along a highway, was 
injured by a mass of ice and snow falling upon her 
from the roof of defendants’ building. In an action 
to recover damages, held, that the defendants were 
liable, although the building was occupied by tenants 
who had covenanted to keep the premises in repair, as 
it did not appear that the roof was under their control. 
Shipley v. Fifty Associates, 346. 

2. Inanaction by the plaintiff for injuries received by 
her while walking on the sidewalk in a city, in con- 
sequence of the alleged negligence of defendants’ ser- 
vants in unloading merchandise, the plaintiff prayed 
for the following instructions: 1. ‘‘ That the question 
for the jury was, whether the injury was occasioned 


MUTUAL MISTAKE. 
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entirely by the negligence or improper conduct of the 
defendants’ servants or whether the plaintiff herself so 
far contributed to the misfortune, by her own negli- 
gence or want of ordinary and common care and cau- 
tion, that, but for such negligence or want of ordinary 
care and caution on her part, the misfortune would not 
have happened; that, in the first case, the plaintiff 
would be entitled to recover, and, in the second, she 
would not.” 2. “That mere negligence, or want of 
ordinary care or caution, will not disentitle the plain- 
tiff to recover, unless it be such that, but for that negli- 
gence, or want of ordinary care and caution, the mis- 
fortune could not have happened, norif the defendants 
might, by the exercise of care on their part, have 
avoided the consequences of the neglect or carelessness 
of the plaintiff.” Held, that the instructions prayed 
for did not embody the correct rule of law in cases of 
negligence; but that the rule was, that ‘“‘ whenever 
there is negligence on the part of the plaintiff, con- 
tributing directly, or as a proximate cause, to the 
occurrence from which the injury arises, such negli- 
gence will prevent the plaintiff from recovery; and the 
burden is always upon the plaintiff to establish either 
that he himself was in the exercise of due care, or that 
the injury is in no degree attributable to any want of 
proper care on his part.’”’ Murphy v. Deane, 390. 

3. The defendant’ s steamer St. John, in attempting 
to passa grounded tow belonging to the plaintiff, 
instead of taking the ordinary channel, which was on 
the west side of the tow, went to the east side, the pilot 
supposing that the channel had changed. The pilot 
knew that the tow was aground. Held, that the pilot 
was guilty of negligence, and the owners of the St. 
John liable for damages done by collision with a vessel 
belonging to the tow. Austin v. N. J. Steamboat Co., 
663. 

4. He was negligent, although the accident may have 
been caused by an obstacle which had been recently 
and suddenly formed and could not be seen by him. 
A party cannot avail himself of the defense of “ inev- 
itable accident,’’ who, by his own negligence, gets into 
a position which renders the accident inevitable. Ib. 

5. The St. John, before reaching the tow, signaled 
that she intended to go tothe east. No answer was 
made by those on the tow, although it had been 
grounded, by its pilot making a mistake similar to that 
of the pilot of the St. John, and some of those in 
charge had sounded and discovered that the channel 
had changed. Held, that those managing the tow were 
not guilty of contributory negligence. Ib. 

6. There was no legal duty on the part of the tow 
to either signal or impart any information as to the 
channel to the St. John. A steamer with full control 
of its machinery, desiring to pass a vessel, whether 
stationary or moving, must do it on its own responsi- 
bility, and is bound to select its route at its peril. Ib. 

7. Plaintiff's intestate, while endeavoring to rescue 
a child from being run over by an approaching railway 
train, was himself struck by the train and so injured 
that he died. Held, that it was proper to submit to 
the jury the question, whether the negligence of the 
deceased contributed to the injury. Eckert v. Long 
Island R. R. Co., 721. 

8. The law has so high a regard for human life that 
it will not impute negligence to an effort to preserve 
it, unless made under such circumstances as to con- 
stitute rashness in the judgment of prudent persons. 
Although an exposure to injury, for the purpose of 
saving property, is negligence, for the purpose of say- 





ing human life, it is not so, unless such as to be regarded 
rash or reckless. Ib. 


See Cummon Carrier, 4,5, 9; Master and Servant; 
Municipal Corporations, 3; Railroad Company,.2. 


See Statute of Limitations. 
OBSTRUCTIONS. See Highway, 2. 


NON-RESIDENT. 


ORAL INSURANCE. 
PAROL CONTRACT. See Statute of Frauds. 
PAROL EVIDENCE. See Evidence, 


See Insurance, 8, 


PAROL GRANT. See Conveyance. 
PAROL INSURANCE. See Jnsurance, 8. 
PARTNERSHIP. See Rebellion. 
PASSENGER CARRIER. Seé Common Carrier. 
PAVEMENT. See Constitutional Law, 3, 6. 


PAYMENT. 


1. The defendants who were indebted to the plain- 
tiffs tendered the note of third parties, which was 
accepted in payment of the indebtedness. At the time 
of such acceptance the makers of the note were insol- 
vent, but both plaintiff and defendant were ignorant 
of the fact. Held, no payment, and that plaintiff was 
entitled to recover the amount of indebtedness for 
which the note had been given. Roberts v. Fisher, 680. 

2. The defendants, a firm in Buffalo, who were in- 
debted to the plaintiffs’ firm in New York, forwarded 
by mail a draft on J. K. P. & Co., a business house in 
New York. The plaintiffs, about half-past one on the 
day of its receipt, presented the draft to J. K. P. & Co., 
and received that firm’s check for the-amount. J. K. 
P. had funds in the bank on which the check was issued 
and the check would have been paid if it had been pre- 
sented that day. The check was deposited by plaintiffs 
in their own bank, and it did not reach the other bank 
until twelve o’clock the next day, and after J. K. P, 
& Co. had failed. Held, that the plaintiffs were guilty 
of laches in failing to present the check on the day it 
was received, and the defendants were released from 
liability for their indebtedness. Smith v. Miller, 690. 


See Bankruptcy, 4,7; Mistuke. 


PENALTY. 


The provisions of a statute of Pennsylvania limited 
the amount of the debts and liabilities (not including 
capital stock) of certain companies to the amount of 
their capital actually paid in, and further provided 
that ‘‘if any debts or liabilities shall be contracted ex- 
ceeding the said amount, the directors and officers con- 
tracting the same, or assenting thereto, shall be jointly 
and severally liable, in their individual capacities, for 
the whole amount of such excess, and the same may 
be recovered by action of debt as in other cases.’’ In 
an action to recover fora violation of this statute, held, 
that the liability so created was in the nature of a pen- 
alty, and was not enforceable by action outside of the 
State which enacted the law. First National Bank v. 
Price, 204. 

PERPETUITIES. See Will. 
(To be continued.) 


——e oo—__—__ 


A will case, involving the disposition of property te 
the amount of two millions of dollars, will shortly 
come before the circuit court of Richmond, Va. 
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A NOVEL QUESTION IN CRIMINAL LAW. 
RETURNING ESCAPED CONVICTS. 


A new and interesting question arose yesterday in 
the case of The People v. Thomas Haggerty. Haggerty 
en the 18th of September, 1868, was convicted of rob- 
bery in the second degree, in robbing Sylvanus Ger- 
main, and sentenced to Clinton prison for three years. 

October 14, 1869, he escaped therefrom and was not 
arrested until he was recently arrested on a charge of 
burglary, in entering the store of Shields & Son, in 
Church street. This morning District Attorney Moak 
and Assistant District Attorney Conway, appeared for 
the people, and Hon. J. H. Clute and O. M. Hunger- 
ford forthe defendant. The district attorney presented 
and filed the following suggestions : 

At a court of sessions held in and for the county of 
Albany, at the city hall in the city of Albany, on the 
13th day of March, 1872. 

Present — Hon. T. J. Van Alstyne, county judge. 
Hon. Edward Gibbons and Hon. Wm. J. Reed, justices 
of the sessions. 

The People of the State of New York v. Thomas Hag- 
gerty. And now, at this day before this court come 
the People of the State of New York, by Nathaniel C. 
Moak, their district attorney, and allege and show to 
this court that heretofore, to wit, of September term 
of acourt of sessions, held in and for the said county 
of Albany, in the year of our Lord one thousand eight 
hundred and sixty-eight, the defendant, Thomas Hag- 
gerty, was duly indicted for the crime of robbery in 
the first degree. That afterward, at a court of sessions 
duly held in and for the said county Albany, on the 
eighteenth day of September, in the year of our Lord 
one thousand eight hundred and sixty-eight, the said 
Thomas Haggerty was duly tried by and before the 
said court, found guilty, and duly convicted of the 
offense of robbery in the second degree. Whereupon 
the said court, having jurisdiction of the offense and 
of the person of the defendant, duly sentenced the 
said Thomas Haggerty to be confined in the State 
prison, at Clinton, at hard labor, for the term of three 
years. That the said Thomas Haggerty was duly com- 
mitted to the said State prison at Clinton, under and 
pursuant to such conviction and sentence; that on the 
fourteenth of October, in the year of our Lord one 
thousand eight hundred and sixty-nine, the said 
Thomas Haggerty, while confined as a prisoner in the 
said State prison, upon a conviction for the said offense 
of robbery in the second degree as aforesaid, did escape 
therefrom and go at large whithersoever he would, and 
hath ever since been and continued so at large. Where- 
fore the said People pray that this court will order 
the execution of its former judgment; that execution 
thereof may be awarded against said Thomas Haggerty ; 
that he be returned to said State prison at Clinton, 
there to be imprisoned and confined therein at hard 
labor for the remainder of the term for which he was 
sentenced, to be imprisoned as aforesaid, and for that 
portion of the said imprisonment he has not suffered 
to wit: for the term of one year, eleven months and 
four days. NATHANIEL C. MoAk, 

District Attorney. 

Quite a discussion here took place, Mr. Moak claim- 
ing that notwithstanding over three years had elapsed 
the sentence could only be carried out by the prisoner 
actually suffering imprisonment for the term for which 
he was sentenced. He cited 2 R. S. 685, § 20; 2 Edm. 
Stat. 707; 1 Bish. Crim. Proc. (2d ed.) $$ 1208-1211; 





Hale’s Pleas of the Crown, 602; Dolan’s Case, 101 Mass. 
219. 

Judge Clute and Mr. Hungerford claimed the con- 
trary, and that, if defendant were the person originally 
convicted, he could not, after the three years had 
expired, be compelled to serve out the remainder of 
his term. 

The court held, that the sentence could only be ex- 
piated by the convict’s actually suffering imprisonment 
for the fi ll trm for which he was sentenced. Under 
the advice of ais counsel the prisoner declined to plead 
or say any thing. 

Upon this it is asked and demanded of the said 
Thomas Haggerty by the court whether he hath any 
thing to say why execution of the former sentence of 
judgment of this court should not be awarded against 
him, who nothing saith; whereupon the said court 
ordered the following to be entered upon the record: 

Upon this the said Thomas Haggerty saith nothing; 
whereupon the court directed the clerk to enter a plea 
or answer by the said Thomas Haggerty that he is not 
the person mentioned in the record, and if so, that he 
did not escape as alleged by the said People by their 
district attorney. To this the district attorney pleaded 
as follows: To which the said People by their district 
attorney reply ore tenus that he, the said Thomas Hag- 
gerty, is the same person, and did escape as before 
alleged, and this the said district attorney is ready to 
verify. 

A jury was then impaneled and sworn as follows: 

“You and each of you do solemnly swear that you will well and 
truly examine the issues now presented, and a true deliverance make 
between the People of the State of New York and Thomas Haggerty, 
the prisoner at the bar, whom‘you shall have in charge, and a true ver- 
dict give according to the evidence, so help you God.” 

Mr. Moak then gave in evidence a certified copy of 
the former conviction; also the order of commitment 
of the defendant to Clinton. He proved by officer 
McCotter that the accused was the person tried and 
convicted. He then proved by Mr. O’Brien, one of the 
keepers of the prison, that Haggerty escaped from the 
prison on the 14th of October, 1869, and had not been 
returned to the prison. The jury rendered a verdict 
for the People, in form substantially as follows: 

“We find that the defendant said Thomas Haggerty was indicted, 
tried, convicted, ti d and itted to the State prison, under 
and pursuant to the sentence as stated in the allegations of the People; 
also, that he escaped from said State prison at the time and in the man- 
ner stated in said allegations, and hath ever since been and continued so 
at large.” 

The court thereupon rendered and gave the follow- 
ing judgment and sentence: 

It is ordered, adjudged and determined by this court that the execu- 
tion of the said former judgment thereof be awarded against said 
Thomas Haggerty; that he be returned to said State prison at Clinton, 
there to be imprisoned and confined therein at hard labor for the re- 
mainder of the term for which he was sentenced to be imprisoned as 
aforesaid, and for that portion of the said imprisonment he has not 
suffered, to wit: for the term of one year, eleven months and four days, 


This is, so far as we are aware, the first case in this 
State in which a prisoner has been remanded by a court 
after escape and the expiration of the term for which 
he was sentenced.—Argus, March 14, 1872. 

Haggerty was next day tried and convicted for the 
burglary at Shields & Son’s. 








Hon. Wood Baldwin, of Charlotte county, Virginia, 
has been elected by the legislature, to fill the vacancy 
on the bench of the supreme court of that State, caused 
by the resignation of Judge Jayne. : 
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THE CALIFORNIA CODES. 


We give below the report of the advisory committee 
on the Code of Civil Procedure and also the second 
report of the joint committee of the senate and house 
on the same subject. The following is the report of 
the advisory committee: 

To His Excellency, NEwton Bootru, Governor of the 
State of California: 

The advisory committee on the revision of the laws 
have the honor to submit to you, and through you to 
the legislature, their report upon the Code of Civil 
Procedure. 

They have made a careful and critical examination 
of the Code of Civil Procedure prepared by the revis- 
ion commission. In doing so they have compared it, 
section by section, with our existing laws, and also with 
the codes of some of the most populous States. In the 
performance of this labor they have constantly con- 
sulted with the commissioners and suggested such 
amendments as they deemed advisable. 

This code is divided into four parts. Part I treats 
of courts of justice, their organization, jurisdiction 
and terms; of judicial officers; of jurors, their quali- 
fications and the manner of selecting them; of the 
ministerial officers of a court of justice, and of attor- 
neys and counselors at law. Part II treats, first, of 
limitations of actions, and second, of the general prac- 
tice in courts. Part III treats of special proceedings of 
a civil nature, such as writs of mandate and review, con- 
testing elections, the enforcement of liens, eminent 
domain and proceedings in probate courts. Part IV 
is devoted to evidence. Thearrangement is admirable 
and all the subjects are properly included and well 
treated. 

The title on evidence is in part new, but in other re- 
spects the commission have followed closely existing 
laws. A change has been made in the practice in rela- 
tion to new trials, but we consider this a great improve- 
ment. In many instances where the supreme court 
has pointed out defects in the practice, the defects have 
been cured, The title on eminent domain is new and 
valuable. 

We earnestly recommend the passage of the bill pre- 
pared by the commission for a code of civil procedure. 

We request your excellency to transmit a copy of this 
to the legislature. Respectfully submitted, 

CHARLES A. TUTTLE, 
SIDNEY L. JOHNSON. 

SACRAMENTO, February 26, 1872. 

The following is the report of the juint committee: 
To the Honorable, the Legislature of the State of Cali- 

fornia: 

The joint committee on revision, appointed by the 
legislature to examine the Code of Civil Procedure, 
civil and penal codes, beg leave to make the following 
report: 

Your committee have carefully examined the bill for 
a code of civil procedure, prepared by the revision 
commission and approved by Messrs. Tuttle and John- 
son, the advisory board. This code embodies, in a 
single volume, the laws of this State relative to civil 
procedure. 

It bears every evidence of having been prepared with 
the greatest care. 

The matter is arranged in a convenient form, easy of 
reference. 

The only material départure from our present law is 
in relation to the preparation of cases for appeal, or for 





hearing on motion for a new trial. For the cumber- 
some system of statements and counter statements, a 
system founded upon bills of exceptions has been 
adopted ; the system adopted is contained in a few well- 
drawn sections, which stand out in marked and favor- 
able contrast to the present law. Indeed, your com- 
mittee feel confident that there is not a lawyer who 
has had any experience in the practice but will say 
that this change alone, introducing certainty where all 
is uncertainty, is worth the whole cost of the revision. 
After a careful examination, we give to this code 
our unqualified approval and indorsement, and here- 
with report it to the legislature and recommend its 
adoption. 
W. W. PENDEGAST, Chairman, 
J.T. FARLEY, 
- JAMES VAN NESS, 
A. COMTE, Jr., 
Senate Committee. 
C. G. W. FRENCH, Chairman, 
F. E. SPENCER, 
Assembly Committee. 


a ood 


THE RIGHTS AND LIABILITIES OF SURETIES. 


A case was heard before the lord chancellor in De- 
cember, which we report to-day, bearing out our view 
of the rights of sureties where time is given to the 
principal. In some cases it has been contended that, 
although there be an express contract by the creditor 
to give time to the principal debtor, the surety ought 
not to be released until he can prove that by being held 
to his engagement he suffers some actual damage. We 
have had our say to the contrary, and the highest judge 
in the kingdom agreeing with us, we transcribe his 
judgment, which in our opinion expresses the true 
ground upon which the liability of a surety must rest. 

Lord Hatherley recognized the original principle to 
be this: ‘‘That if you contract with the principal to 
give him time, it is contrary to that contract that you 
should sue the surety, because if you do you immedi- 
ately turn the surety upon the principal, who is at 
liberty to sue him, and therefore your act breaks the 
engagement into which you have entered with the 
principal.’”’ Then his lordship proceeds: “It is not 
simply neglecting to sue the principal which would 
have any effect upon the surety, but there must bea 
positive contract with the principal that you will post- 
pone the suing of him to a subsequent period. To show 
that this is the principle we have only to refer to 
another class of authorities, which, until recently, 
clearly and distinctly establish that it is competent to 
the creditor, if he thinks fit, to reserve all his rights 
against the surety, in which case the surety is not dis- 
charged, and for this reason the contract then made 
with the principal is preserved, because they have 
engaged with the principal that they will not sue him 
for a given time, but subject to the proviso that they 
shall be at liberty to sue the surety and turn the surety 
upon him, and that that shall be no breach of the 
engagement. That, I may say, has been recognized 
up to a late period, because, although Lord Truro 
threw some doubts upon it in the case of Owen v. 
Homan, when the case came before the house of lords, 
the lord chancellor—I think Lord Cranworth—in 
giving judgment, said, there could be no doubt about 
the case before the house, and he did not think he 
should have entered into any discussion ef the case 
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himself had it not been for the doubts thrown by Lord 
Truro upon that principle, namely, that you might 
release the surety if that formed part of the original 
contract as to not suing the principal, and he said a 
doubt having been thrown out he thought it right to 
protest against the doubt, because he thought it was a 
doctrine perfectly clear and established.” 

This judgment was given reversing a decision of 
Vice-Chancellor Malins in the court below, who held 
that the surety was not discharged. See Oriental Finan- 
cial Corporation v. Overend, Gurney & Co., 24 L. T. (N. 
8.) 774, but a leading authority, being a decision of the 
house of lords, was not cited before the vice-chan- 
cellor, namely, Oakley v. Pasheller, 1 Cl. & Fin. 207. In 
that case, as described by the lord chancellor, an or- 
dinary case of principal and surety, a banker owed 
£10,000 to the creditors of Sir Charles Oakley. They 
borrowed it for the purposes of the bank. One of the 
partners, who so borrowed the money, died, and a bond 
was given by his executors for the payment of the 
money. At the time the bond was given, Sir Charles 
Oakley did not know that those giving the bond were 
not principals, but, m fact, at the time of giving the 
bond they were principals, and nothing else, and were 
liable with their copartners. These copartners of the 
deceased partner found there that the testator’s estate 
was burdened as principal with this debt, or at all 
events as between himself and the surety. But subse- 
quently to that an arrangement was entered into be- 
tween the bank and the executors of the deceased 
partner, by which the bank, for a sum paid to the execu- 
tors, bought all his share and interest in the concern, 
and undertook to pay all his debts and liabilities on be- 
half of the concern. From that moment, of course, and 
only from that moment, the executors, who gave the 
bond originally as principal debtors to the creditor, be- 
came, as between themselves and the remaining partners 
of the Lank, simply sureties for the debt. They being 
such sureties, Sir Charles Oakley was held by the house 
to have had distinct notice of that change in the po- 
sition, and he was held by Sir John Leach in the court 
below, and by the house of lords in the court above, 
to have discharged the executors of the deceased part- 
ner who originally gave the bond to his creditors, and 
who had originally been the principal debtor. 

These cases can leave no doubt as to what is the 
present law on a subject most important to a commer- 
eial community basing nearly all its transactions upon 
credit. — Law Times. 


99 


BOOK NOTICE. 


Reports of the Life and Accident Insurance cases 
determined in the courts of America, England and 
Ireland, between January, 1871, and January, 1872, 
together with most of the prior English cases, with 
notes and references, Xx Melville M. Bigelow of 
=. Boston Bar, New York: Hurd & Houghton, 


This is the second of Mr. Bigelow’s excellent insur- 
ance reports, the first giving the American cases down 
to 1871. The reporting is well done, and the cases 
have been quite thoroughly collected, although we 
notice an occasional omission, as notably the case of 
Norton v. Phania Mutual Life Ins. Co., 36 Conn. 503, 
which held that when a renewal certificate contained 
a provision that it should not be valid until the pre- 
mium was paid and the certificate countersigned by 





the agent, and the agent was the party insured, but 
neglected to countersign his certificate, the certificate 
was prima facie evidence of payment. 

The work, however, is honestly and ably done, and 
we can most freely recommend the report to the pro- 
fession. 


—— e+>e —— 


BOOKS RECEIVED. 


We have received the following books, and will 
notice them in our next issue: “ Fisher’s Digest of 
Criminal Law ;’”’ Sharpstein’s “‘ Digest of Life Insur- 
ance;’’ “‘ Horace Hawes’ Will Case;’’ The *‘ Medical 
Jurisprudence of Insanity,’’ by Balfour Browne. 


—— ¢0+«——. 


LEGAL NEWS. 
Hon. William M. Evarts is in London. 


St. Louis lawyers are soon to appear in court in black 
gowns. 


The investigation of the charges against District 
Attorney Warren M. Bateman, in the United States 
court of Cincinnati, began on the 5th inst. 


Ex-Judge Jas. R. Whiting, a well-known jurist of 
this State, died from Pneumonia, at his residence at 
Spuyten Duyvil, last Saturday. 


A bill was introduced into the Missouri senate, on the 
16th inst., which practically abolishes the death penalty 
by leaving the mode of punishment to the jury so far 
as to allow them to decide whether the prisoner shall 
be hanged or imprisoned for life. 


Hon. Joseph P. Lewis, who was last summer de- 
prived of the office of associate justice of the supreme 
court of Idaho, by means of a forged resignation, has 
been appointed associate justice of the supreme court 
of Washington territory. 


The oldest member of her majesty’s privy councils, 
says the Irish Law Times, is Lord St. Leonards, aged 
90; the youngest, his Royal Highness Prince Arthur, 
aged 21. The oldest judge in England is the Right 
Hon. Sir Fitzroy Kelly, lord chief baron of the court 
of exchequer, aged 75; the youngest, Sir Henry Han- 
nan, queen’s bench, aged 51. The oldest judge in Ire- 
land is the Right Hon. David R. Pigot, chief baron of 
the court of exchequer, aged 71; the youngest, the 
Right Hon. Michael Morris, common pleas, aged 44. 


The supreme court, of the fourth department de- 
cided, at Rochester, on the 4th inst., that the acts of 
1869, 1870 and 1871, directing that “all taxes, except 
school and road taxes, collected for the next thirty 
years, or so much thereof as might bs necessary, in any 
town, village or city, on the assessed valuation of any 
railroad in said town, village or city, for which said 
town, village or city had issued, or should issue, bonds 
to aid in the construction of such railroad, should be 
paid over to the treasurer of the county in which such 
town, village or city lies, and which made it the duty 
of such treasurer to use the money, thus raised, in 
purchasing the bonds issued by the town, etc., in aid 
of the construction of any railroad, when the same 
could be purchased at or beloW par, are unconstitu- 
tional.”’ 
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The Albany Law Journal. 


ALBANY, Marcu 80, 1872. 











INTERNATIONAL COURTESY. 


The Indian and Australian bars abound with Eng- 
lish and Irish lawyers who realize, on an average, 
more there than the chief justice of England does at 
home. There are somany demands for well-educated 
British subjects to fill the innumerable civil service 
posts, open to them in India and Australia, that the 
ranks of the bar, in these colouies, are kept thin. The 
demand for their services in the former, however, is 
growing daily with the increase of railroads, tele- 
graphs, wealth and a knowledge of the English 
language. Now, it has always appeared to us that 
rienbers of so costly a profession, as that of a well- 
educated lawyer is, ought to practice more of inter- 
national courtesy than they do. A British subject 
coming to the United States cannot practice here 
until he has become a citizen, by force of the statute 
of limitations in that behalf, or else, unless he is ad- 
mitted on a special motion. This holds out a bounty 
to him to enter hotly on the arena of politics, and to 
make himself felt by the rulers of the judges, viz., by 
the great public itself’ He may then be admitted, 
though his antecedents here may not, by any means, 
be of the elevating character calculated to adi to the 
dignity of the profession. Now, we would greatly 
desire to see a rule adopted, both here and in Eng- 
land, by which lawyers would get the same courtesy 
that doctors do. We do not wish to throw pearls 
before swine, if there be yielded nothing in return. 
But, though few American counselors would go to 
England, some might go to India or to Australia. There 
would be then an equivalent for the boon we would 
confer on English and Irish barristers who come here, 
in admitting them to practice at once, and before 
serving a five years’ apprenticeship to citizenship and 
politics. A good feeling is now likely to spring up 
between England and America if the arbitration ship 
sails through without accident. There can, surely, be 
no great obstacle in the way of the pleasing exchange 
of the courtesies which we have suggested. 


oe - 


INJUNCTIONS. 


There is no better weapon known to the law than 


the writ of injunction. It is even superior to that of 
mandamus. Public officials— be they ever so bad — 
never so neglect their affairs as private trustees, 
executors and directors. In the case of an executor 
or administrator who is wasting the assets, if there 
was no writ of injunction available to the infants or 
their friends, the executor might have the last asset 
sold and the money secreted before a decree in court 
could be obtained in the regular progress of a cause. 





But an injunction operates at once to stay a devasta- 
tion of assets or of trust property; it may be said 
indeed, that the writ of injunction can be abused, has 
been abused, and ought to be placed within bounds 
theoretically; legal process may be applied to the 
worst purposes, but law. is not the less useful on 
that account. The remedy for the abuse by the writ 
of injunction is very obvious. In the Erie Case, 
Judge Barnard issued several injunctions on one side, 
which were met by opposing injunctions on the 
other. Now this should not be. No judge should be 
at liberty to issue an edict contrary to a bolt already 
hurled by a co-ordinate authority. No great harm 
ever arises from the mere postponement of an act. 
If an executor is restrained from selling, or a director 
from transferring, shares for a few days, this cannot 
do harm to any one, since the judge who issues 
the injunction can provide that it be without preju- 
dice to the ulterior interests. The question of voting 
at meetings of corporate bodies is, indeed, one that 
requires some amendment in the law. The votes 
ought, perhaps, to be taken, even though the rights of 
the claimants to vote may be questionable. 

But no decision or return of the election ought to 
be deemed legal until certified and approved by a 
judge. However, unless injunctions be issued, prop- 
erty will often be wrecked and lost. To neutralize in- 
junctions by the issue of countervailing ones is equiva- 
lent to an abrogation of the writ altogether. Equal 
and opposite forces neutralize one another. The 
remedy, then, ior the abuse of the process of the 
court is to apply the maxim “first come, first served.” 
Qui prior est in tempore potior est in jure. The way 
to meet the injunction is to apply to the issuing judge 
or court to have it dissolved with, of course, an 
appeal, if necessary, from the decision of the primary 


tribunal. 
———_ © o —__ 


SHYLOCK v. ANTONIO. 


Editor Albany Law Journal: 

Dear Sir—I have been waiting some time for the 
appearance, in the reports, of the following opinion, 
and verily expected to find itin 44.N. Y. Butif Mr. 
Hand neglects his duty, that is no reason why the pro- 
fession should lose the benefit of the decision, and I 
trust that you will lose no time in laying it before the 
public. Very truly, Cc. 


COMMISSION OF APPEALS. 
Levi Shylock, appellant, v. Angelo Antonio, respon- 
dent. 

This was an appeal from the judgment of the gen- 
eral term of the first district, affirming the report of a 
referee, which report contained directions for very 
peculiar and unusual legal remedies. The facts are 
sufficiently stated in the opinion of the court. 

John Graham, for the appellant. 


Charles S. Spencer, for the respondent. 
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By the Court. In order to fully understand this 
case it will be necessary to refer to certain facts, not 
very material, perhaps, to its final determination. 
The defendant Antonio is an Italian merchant, doing 
an extensive business in the city of New York, asan 
importer. Prior to the transactions which resulted 
in this suit he had been remarkably successful, had 
made much money, which he spent in a princely man- 
ner, and stood well in society, in spite of a decided 
tendency to mental unsoundness, We say “mental 
unsoundness,” though there is no direct proof on the 
subject, because it seems to be conceded that he lent 
money to his friends, without interest, which would, 
in most business circles, be considered evidence to 
warrant a commission de lunatico. He had a sport- 
ing friend, of the same nationality, by the name of 
Bassanio, who, having been completely “cleaned out” 
(as the vile phrase is) by a season at Saratoga, con- 
ceived a novel method of restoring his fortunes. It 
seems that an eccentric resident of Venango county, 
Pennsylvania, having made a large fortune by specula- 
tions in oil lands, left the whole of it to his daughter, 
on condition that she should take for her husband the 
suitor who should prove most proficient in the 
ancient and noble game of “Thimble Rig.” As Bas- 
sanio had been accustomed to witness this game at 
horse races, he felt confident that if he had an op- 
portunity he could tell in which box the “ little 
joker” was. But he had no money to take him to 
Venango county, and his acquaintance with Col. 
Thomas A. Scott was not sufficiently intimate to 
justify him in asking for a pass. In this extremity 
he applied to the defendant for a loan. Antonio 
would gladly have complied ; but, just before, he had 
invested every dollar he could raise in contraband 
goods and vessels built for running the southern 
blockade. Bassanio naturally suggested a note at six 
months, but the defendant was prohibited, by his 
partnership articles, from making or indorsing com- 
mercial paper outside of the business of the firm. 
The two friends then applied to the plaintiff, a gen- 
tleman of the Hebrew persuasion, doing business in 
Chatham street, for a loan of three thousand dollars 
upon Antonio’s credit. For several reasons the plain- 
tiff was little inclined to look upon the defendant with 
favor. Besides, his unjustifiable habit of lending 
money without interest, which, as Shylock very 
properly observed, had a tendency to “ lower the rate 
of usance,” Antonio chewed tobacco freely, and ex- 
pectorated with great carelessness upon all objects in 
his vicinity. Indeed, it appeared in evidence, with- 
out objection, that the defendant had frequently spit 
upon Shylock’s “ Jewish gaberdine.” The court is not 
exactly certain as to what a “ gaberdine” is, no defini- 
tion was attempted by either counsel upon the argu- 
ment, but we may safely assume that it is a garment 
which is not improved by contact with tobacco juice, 
and such incidents will go far to excuse, if they do not 
justify, the somewhat vindictive manner in which 





this suit was prosecuted. The plaintiff, however, at 
the time of this application, concealed his feelings and 
told Antonio that he would charge him ne interest, 
but would merely take a bond conditioned to the 
effect that, if the loan was not paid when due, the 
borrower would forfeit a pound of flesh nearest his 
heart. Bassanio pretended to demur, but Antonio 
was confident that the loan would be paid when due, 
and this somewhat singular business transaction was 
concluded as above stated. Bassanio went to Venango 
county, guessed the right box, and married the heiress. 
Antonio's fate was far different. He quarreled with 
several members of congress about the division of the 
expected profits of his venture, his understanding 
with the government was broken up, and his ships 
were sunk by the blockading squadron. And when 
Bassanio returned from his wedding tour, he found 
all Antonio’s effects sold out by the sheriff, and 
numerous executions returned unsatisfied. He found, 
too, that the plaintiff had already commenced this 
action to enforce the forfeiture in the bond. As soon 
as the cause was at issue, it took the usual course of 
cases in New York city, ¢. e., it was referred to James 
H. Coleman, Esq., but that gentleman being indis- 
posed, all parties agreed to accept as referee a young 
and unknown lawyer by the name of Balthazar, 
which arrangement was the more singular, as he does 
not appear to have been a relative of any of the 
judges. 

And just here arises one of the most curious ques- 
tions in this case. It is asserted, by the counsel for 
the appellant, that this referee was in fact a woman ; 
that her maiden name was Mary Jane Portia, and 
that she was the same oleaginous heiress whom Bas- 
sanio had just married. 

The court has been accustomed to give little weight 
to the assertion of the counsel, since the McFarland 
trial; but the decision itself furnishes the strongest 
internal evidence that it is the work of one of that 
pernicious sex-which “ brought sin into the world, and 
all our woe,” and has been bringing sinners into the 
world ever since, witha similar disregard of conse- 
quences. We trust that this most extraordinary pre- 
cedent will never be followed, and that unsexed 
women will not attempt to occupy the judgment seats 
of the land. Otherwise, we fear that we shall have 
the judgments of the courts dictated by the spirit of 
Demosthenes and other heathen, instead of by the 
“benign and benignant” principles of the common 
law. 

In this case, the facts were conceded by all parties, 
and, after a tender, in open court, of three times the 
amount of the debt, had been made and refused, this 
referee of uncertain sex proceeded to pronounce judz- 
ment. His (or her) coriclusions of law were as fol- 
lows: 

1. That the bond was valid and that the plaintiff 
was entitled to his pound of flesh. 

2. That he was entitled to exactly a pound of flesh, 
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neither more nor less, and not to a drop of blood; and 
that if he drew blood, or took a grain of flesh more 
or less than a pound, he would be guilty of murder. 

3. That, under an ancient and obsolete ordinance 
of the city of New York, passed in the time of Peter 
Stuyvesant, the plaintiff was liable to capital punish- 
ment “for practicing against the life of a christian.” 

4, That he could only escape this punishment by 
giving half his fortune to his daughter (who had just 
married a christian), and by turning christian himself. 

On hearing the latter portion of this decision, the 
plaintiff felt a considerable abatement of his enthusi- 
asm, and inquired in a tremulous tone “if that was 
the law.” On being assured that it was, he offered to 
take the amount of his bond and discontinue without 
costs, to which proposition this astonishing referee 
replied, that the plaintiff had forfeited all claim to his 
money, by refusing it in open court! The plaintiff 
being without counsel, no stay of proceedings was 
obtained and the decree of the referee was carried 
into effect, the plaintiff being baptized, we presume, 
by the sheriff of the city and county of New York. 
Upon a subsequent appeal the judgment was affirmed 
by the general term, and the plaintiff appealed to this 
court. 

Upon hearing the first conclusion of law, an- 
nounced by the referee, the plaintiff exclaimed, in his 
delight, ‘‘O! wise young judge! A Daniel come to 
judgment,” and, during the remainder of the decision, 
one Gratiano, a sort of “‘next friend” of the defend- 
ant, made the court-house ring with cries of “A 
Daniel! A Daniel come to judgment.” It is the 
unanimous opinion of this court, that these allusions 
to the lamented Webster, from whichever side they 
proceeded, were most unfortunate. Nothing could be 
more unlike the calm, clear judgment of that great 
lawyer and statesman, than this truly feminine decis- 
ion, half civil decree, half criminal sentence, and the 
other haif commutation of punishment. No part of 
it bears the slightest semblance to any principle of 
law or equity ever recognized in a civilized country. 

The first conclusion of law, though apparently in 
favor of the plaintiff, was utterly erroneous for two 
reasons: Ist. It is well settled that, when a bond con- 
tains a condition that is unreasonable and absurd, it 
will be considered as good only for the sum actually 
secured by or lent on the faith of it. As in the 
familiar case where a party, in consideration of a sum 
of money, agreed to give the price of the twenty- 
fourth nail in a horse’s shoe, at the rate of a penny 
for the first naii, two for the second, and so on in 
geometrical progression. This bond was not only 
unreasonable but provided for the commission of a 
capital crime, and was clearly void under the principle 
to which I have adverted; 2d. The bond was ex- 
tinguished by the tender of the amount of the loan 
which it was given to secure. This court has ex- 
plicitly decided that a tender of the debt, even after 
't is due, extinguishes all collateral securities. Kort- 





right v. Cady, 21 N. Y. 343, and the tender at the 
trial was sufficient to cancel the bond if it ever 
possessed any validity. 

But, if the referee’s first proposition of law is sound, 
the second becomes a stupendous absurdity. It is a 
familiar rule of construction, that the right to doa 
certain act confers the right to the necessary incidents 
ofthat act. The referee holds that the plaintiff had a 
right to cut off a pound of defendant's flesh. Now, as 
no one can cut an exact pound of flesh to a grain, as 
no one can do it without drawing blood, it seems too 
plain for argument that the parties could have intended 
no such restrictions, and the court had no right to 
supply them. If the bond was valid, the plaintiff 
could have subjected himself to no penalty by simply 
taking what it gave him. 

We have not before us the statute referred to in the 
third conclusion of the referee, but we have great 
doubts whether the plaintiff, upon any reasonable 
construction of its terms, could be held liable for tak- 
ing a bond voluntarily signed by the defendant. It 
does not seem tous that this was “ practicing against 
the life” of the defendant, within the meaning of the 
law. But this is of no importance, for all the pro- 
ceedings of the referee, under this statute, were void 
for want of jurisdiction. The plaintiff was then pur- 
suing a civil, though somewhat bloody, remedy, and 
what right had the referee, without complaint, war- 
rant or the intervention of a grand jury, to change 
this plaintiff into a defendant, on a criminal charge, 
and herself into acriminal judge? It would be easy to 
show that she has violated the constitutions of the 
United States and the State of New York, as well as 
nearly all the criminal statutes. 

The pretense that the plaintiff had forfeited his debt 
by the refusal of the tender was extremely shallow. 
Nothing is better settled than that a tender does not 
extinguish the debt, but only things collateral thereto, 
suchasinterest. Kortright v. Cady, above cited. The 
bias of this female referee was plainly shown by the 
direction that the plaintiff should pay half his fortune 
to his daughter, who had run away and married 
against the wishes of her venerable parent, and who 
was not even a party to the action. Such encourage- 
ment to young women, to disregard the parental com- 
mands, is very pretty and romantic, but it cannot 
receive the countenance of this court. The referee 
had no authority to make such a disposition of the 
defendant’s property, and it must be restored to him, 
But the climax of usurpation and cruelty was to 
come. The plaintiff was not only required to despoil 
himself for his daughter’s benefit, but to embrace 
christianity for his own. 

The framers of our federal constitution were so 
careful to avoid all reference to matters of religion, 
that complaints have lately been made that it contains 
no acknowledgment of a Deity. And Judge Strong, 
of the United States supreme court, has, within afew 
weeks, presided over a convention of pious and weak- 
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minded gentlemen, called for the purpose of inserting 
a Supreme Being into the constitution by a special 


amendment. 
The strangest thing about this movement is, that 


Judge Strong has never before had any difficulty in 
discovering any thing in that instrument that he par- 
ticularly wanted to find there. For our own part we 
could as easily find a Supreme Being in the constitu- 
tion of the United States as an authority to make 
paper money a legal tender for the payment of debts. 

But we are not going to argue this question upon 
general principles. It is certainly difficult for us to 
see how any benefit could arise to the christian 
church, if all the criminals in the land were compelled 
to adopt that religion at — if the expression is admis- 
sible—the point of the halter. We do not mean to 
deny the power of the legislature to prescribe the 
union of the criminal with some religious body as a 
penalty for crime. If coupled with the obligation of 
hearing two average sermons a week, we are not pre- 
pared to say that the punishment would not be ex- 
emplary. We place our decision entirely upon the 
ground, that the legislature have not authorized the 
infliction of such a penalty, and we are unwilling that 
the referee should add the functions of that body to 
her self-appointed duties as civil judge and court of 
oyer and terminer, and here we pause for a moment 
to set ourselves right before the public. Absorbed in 
our arduous duties we can pay but little attention to 
general literature, but we read the public prints and 
we cannot ignore the fact, that this case has created 
much interest in the minds of the community. If we 
are rightly informed, the facts have formed the basis 
of a powerful drama, which has lately been piaced 
upon the stage, and the conduct of the referee has 
been loudly applauded, by audiences unlearned in the 
law, who doubtless saw in her the embodiment of the 
classical idea of justice, namely, a woman with her 
eyes completely blinded. 

To prevent any misunderstanding, therefore, we 
assert most positively that our decision upon this 
point is not influenced by the feeling which seems to 
have actuated one of the witnesses, who objected to 
the conversion of the daughter of the plaintiff, Miss 
Jessica Shylock, upon the ground that “the making 
of so many new christians would raise the price of 
pork.” This court is of the opinion that, in modera- 
tion, a pork diet is both healthful and invigorating, 
and that sausages, when their origin is not involved 
in too much obscurity, are a “dish fit for a judge.” 

But, if we know our own hearts, we would not 
allow a slight advance in the price of a favorite escu- 
lent to stand in the way of the genuine conversion 
of the humblest Hebrew in the land. And in this 
we believe that we speak the sentiment of the Ameri- 
can people, even outside of Chicago and Cincinnati; 
while, in those two cities, the fact that such a fulfill- 
ment of scripture would tend to raise the price of 
pork, would, doubtless, be considered the strongest 





possible reason for the conversion of the whole world. 
To their citizens no two events could appear more 
desirable, than that “the knowledge of the Lord 
should cover the earth as the waters cover the sea,” 
and that “ prime mess” should go up a dollar a barrel. 
Personal motives, therefore, have nothing whatever 
to do with our decision. It is the law of the land 
and our own feelings of duty that call vpon us to 
relieve the plaintiff from his unfortunate position. 
We have thus disposed of the questions raised by this 
appeal, but we cannot close without a word of 
warning to Mrs. Bassanio. The bench of justice 
is a hard seat, as many of us can feelingly certify, 
very different from the rocking-chairs in which the 
beauty and fashion of our land are wont to disport 
themselves, and if, in the tender and appropriate 
duties of wife and matron, she shall forget the spirit 
of recklessness and intrigue which led her to occupy 
the position of a referee in this case, we will gladly 
overlook the past. But if, forgetting her duties to 
her husband and family, she shall hereafter occupy the 
platform, and clamor for the suffrage with the Wood- 
hulls and Cady Stantons of the day, we shall make it 
our business to see if there is not some provision of 
the common or statute law under which she may be 
punished for her audacious usurpation, verbum sap. 
The result of the whole matter is this: We cannot 
compel restitution of the money paid by the plaintiff 
to his daughter, as she is not a party to the action. 
But the entire decree of the referee must be reversed, 
the plaintiff must have judgment for his $3,000 against 
the defendant, with interest from the date of the bond 
(as there is no proof that the tender has been kept 
good), and he must be permitted, if he so elects, to 
relapse into Judaism, “‘ subject only to the constitution 
of the United States.” All the judges concurring, 
ordered accordingly. 
cceanahimlilipricainn 


CURRENT TOPICS. 


We print elsewhere a very important decision of 
the supreme court of the fourth department, holding 
that chapter 283 of the laws of 1871, and the several 
acts by that act amended, providing that the tax on 
railroads, for which railroads any town, village or city 
has issued its bonds, shall be used for the purchase of 
said bonds, is unconstitutional. 


It is with profound pleasure that we record the fact 
that Mr. Waterbury hus resigned his office as commis- 
sioner to revise the statutes. Personally we have 
great respect for that gentleman, but his inability to 
coincide with the views and plans of his associates, 
rendered him, of necessity, entirely useless on the 
commission, and we deemed it for the interests of the 
important work in hand that he should resign. The 
governor has appointed in his stead Mr. Jacob IL. 
Werner of this city, a gentleman every way compe- 
tent for the position. 
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The case of Shylock v. Antonio, which we print 
elsewhere, will be found interesting, we trust, for this 
reason, if for no other, that “it rights the wrongs of 
centuries.” Fortia’s decision has usually been re- 
garded with quite as much veneration as any thing 
that ever emanated from Lord Coke, and it is a little 
surprising to have it at this day so completely over- 
ruled and by so competent a tribunal. 


The already celebrated case of The People v. Mayor 
Tiall has come to a temporary close by the death of a 
juror. Counsel and court alike were getting into 
a labyrinth of doubt as to what the proper course was 
after the death of the juror. On Wednesday of last 
week Recorder Hackett decided, in his branch of the 
court of general sessions, that his was the only court 
of sessions in existence, and that Judge Daly’s court, 
in which the Mayor was being tried, was no longer a 
legal court. On the following day Judge Daly ruled 
that, as Recorder Hackett had decided the question 
of the further continuance of the trial, he should con- 
sider himself bound by that decision and dismiss the 
cause and discharge the jury. The whole trial thus 
far has been one of the most unique and remarkable 
on record. 


A bill to incorporate a university of music and 
other arts in the city of New York has passed the 
New York senate. ‘ 

The subject of public taste has attracted the atten- 
tion of men of culture and philanthropy for some 
time, and we are glad to record the fact that our legis- 
lature is doing its duty in this regard, and that the 
prospect of a fine, comprehensive conservatory of art 
is encouraging. There is no department of cultivation 
in which our people are more deficient than in the 
department of esthetics; and having made such rapid 
advancement in the domain of science, invention and 
material development, the time has come for the pro- 
motion of culture in Music and representative Art. 
Let every opportunity be granted by our law-making 
bodies for the creation, propagation and dissemination 
of a high artistic taste among us. Even our national 
legislature would do well to give this matter patient 
investigation and practical form. 


Philanthropists have, for ages, complained of “ man’s 
inhumanity to man,” stating that this is the reason 
why (the causa causarum) so many laws are necessary 
for the regulation of man’s conduct toward his fellow- 
man. Lately a dogma has gained ground in this 
form: “Man's inhumanity to animals is fearful to 
behold.” Although man is an animal, physiologically, 
yet it is supposed that the word “animals” in the 
proposition is intended to signify all at.imals except 
man. In 1867, a law was passed, in New York, 
making it a misdemeanor for any person to “ over- 
drive, overload, torture, torment, deprive of neces- 





sary sustenance, or unnegessarily or cruelly beat, or 
needlessly mutilate or kill, etc., any living creature.” 
This law was to be enforced mainly by an association 
called the “American society for the prevention of 
cruelty to animals.” Mr. Bergh, president of the 
society in New York city, in carrying out the benevo- 
lent idea embodied inf this statute, has assiduously, 
persistently and rigorously enforced its provisions. 
It is unnecessary to say that the strict enforcement 
of such a law in this country has rendered it quite 
odious among the majority of the people. It seems, 
however, that animals have obtained additional sym- 
pathy in the breasts of men, and that the interests 
of the animal kingdom are even now represented in 
our legislature, as may be seen by reference to the 
bill recently introduced relative to the prevention of 
cruelty to animals, making a violation of its pro- 
visions punishable by a fine of from $5 to $100. It 
is understood that this bill is similar to the Illinois 
statute on the subject. 


A billis before the New York legislature, the de- 
sign of which is to enlarge the grounds for limited di- 
vorce. The old law, in this State, includes only phys- 
ical grounds, the proposed law includes mental grounds, 
such as depriving the wife of the society of friends, 
restricting her religious worship, rendering her life 
uncomfortable and unhappy. We have always thought 
that limited divorces were conducive to the crime of 
adultery and should therefore be granted only in cases 
of imperative physical necessity. 

Absolute physical suffering inflicted by the husband 
on the wife must, of course, be a ground of divorce 
either a mensa et thoro or a vinculo under all civilized 
governments. In any aspect the separation of the 
husband and wife is a public misfortune —as great, 
perhaps, as a divorce from the marriage bond, and 
when we consider the aggravated tendency of separa- 
ted husbands and wives to commit adultery, we are 
inclined to believe that divorce a vinculo, for the causes 
enumerated in this bill would be quite as prudent and 
economic as divorce a mensa et thoro. Unless New 
York is prepared to accept and carry out the doctrine 
of Connecticut and Indiana, on the subject of divorce, 
our legislature should consider long before enlarging 
the grounds of divorce in any form. 

——_e--e—__—__ 
GENERAL TERM ABSTRACT. 
New York CoMMON PLEAS—FEBRUARY TERM, 1872.* 


assocraTions. See Landlord and Tenant. 
ASSIGNMENTS. See Contracts ; also Landlord and 
Tenant. 
BROKERS AND FACTORS. 
1. Construction of factor act.—The evidence in the 
case at bar was, that one Sanders called upon Mr. 





*These abstracts are prepared by Huan L. COLE and 
NICHOLAS MurRAY, Counselors, No. 8 Broad street, New 
York, who will be glad to receive, from members of the bar, 
cases and points in all causes argued at general term in the 
first and second departments. 
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Spaulding, a member of afirm of Brown & Spaulding, 
whose business it was to sell pictures, and invited him 
to go and look at pictures at the plaintiff's studio. He 
showed Spaulding a number of sketches, but the only 
picture Spaulding would take was the one in question 
in this case. The plaintiff was not present, nor did 
Spaulding know any thing of the plaintiff, or that he 
was the owner of the picture until plaintiff called at 
his store to inquire about it. Up to that time he knew 
no one in the transaction but Sanders After Spaul- 
ding’s visit, Sanders told the plaintiff that Spaulding 
had been to see about some pictures, and wanted the 
picture in question sent down for exhibition and sale, 
and the plaintiff gave the picture to Sanders “ to take 
to Brown & Spaulding for exhibition and sale.’’ Held, 
from this evidence it is clear that Sanders was not, in 
the language of the factor act, ‘“‘intrusted with the 
possession’ of the picture “for the purpose of sale.” 
4 Stat. of N. Y. at Large 461, 462,§3. He was simply 
authorized to take it to the store of Brown & Spaul- 
ding, to be left there for exhibition and sale. They, 
and not Sanders, were the parties in the transaction 
who would be “deemed the owners of” the picture 
“so far as to give validity to any contract for money 
advanced io them upon the faith thereof.’”’ This case 
is the same in principle as Convill v. Hill, 2 Seld. 323. 
Frankenstein v. Thomas. Opinion by Daly, C. J. 

2. Evidence of value: measure of damages. — We can- 
not disturb the finding of the court below as to the 
value of the picture, there being conflicting evidence 
whether it had or not any market value. Whether 
there is, in fact, any market value for pictures, or any 
commerciafor ascertainable rate by which their value 
can be determined was left by the evidence in doubt, 
the value or price of such works depending, as was 
testified, upon a variety of considerations, such as the 
reputation of the artist, ete. Ib. 

3. Pretium affectionis.— This being an action for the 
commission of a painting made by plaintiff, the knowl- 
edge of the wrong-doer of the estimation ( pretium 
affectionis) he had placed upon the article, constituted, 
beyond any opinion of experts as to the market value, 
a just basis for the judgment in plaintiff's favor ren- 
dered by the justice. Ib. Opinion by Robinson, J. 


CASES REVIEWED. See Partnership; also Pleadings. 


CONTRACTS. 


1. Contracts made under duress.— Action by the plain- 
tiff, a workman of defendants, for wages. It apppeared 
that plaintiff had been for a long period in defendants’ 
employ. Defendants suspected that he had been em- 
bezzling material from them and charged him with it. 
He admitted the taking, and defendants said they 
would give him five or ten minutes to fix the matter 
up. He then agreed to forego all the wages then due 
him, amounting to $85, in settlement with them. For 
this sum judgment was rendered in his favcr below. 
On appeal, held, a threat by a party that he will cause 
ancther to be imprisoned is not such duress as will 
avoid a contract, unless the menace be of unlawful 
imprisonment. It will not invalidate the contract if 
the intimation given, as in this case, is. that he will or 
may do what he has legal right to do, such as a threat 
to do what was authorized by law and the circum- 
stances of the case. 17 Me. 338; 16 Ill. 93; 10 N. H. 
994; 6 Mass. 506, cited. The plaintiff admitted that he 
had taken the defendants’ property. The circum- 
stances under which it was taken made the taking 
larceny, and the defendants’ intimation that, unless 





the property taken, or its equivalent, was restored to 
them, they would have plaintiff arrested for larceny, 
was no more than they were authorized to do if they 
had or could obtain the necessary proof. Unaware of 
the extent of the larcenies, the defendants accepted 
plaintiff’s offer to forego his wages in settlement, and 
had the transaction entered upon their books to show 
plaintiff’s account was settled, and they discharged him. 
This was not, on their part, compounding a felony, and 
the agreement to receive what he offered in restitution 
of what he had taken was not illegal or void upon that 
ground. Defendants said they wanted to be made 
right. Plaintiff testified that they asked if he had any 
money to settle the matter with, but the mode in 
which it was settled came in the form of a proposition 
from him. He proposed to do what he did if they 
would say nothing about it and let the matter drop, 
and they simply agreed to accept what he had offered 
in restitution of what he had taken. They did 
not, and, in fact, could not, waive a criminal pros- 
ecution, for they had nothing but his own confession, 
and his confession alone, unsupported by cvorrob- 
orcting facts, or proof aliunde of the corpus delicti, 
would not have been sufficient to institute and sustain 
a criminal prosecution for the larceny. This was all 
ther: was at the utmost in the case, and it coes not 
afford the slightest foundation for holding the plain- 
tiff’s agreement to be illegal and void. Judgment re- 
versed. Vosburgh v. Brewster et al. Opinion by Daly, 
C. J. 

2 Contracts for personal service, when not assignable : 
principal and agent.— The defendant made a contract 
with one Kiralfy, which provided that he should per- 
form in any such theater, circus or establishment in 
the Uniced States as the latter might order or direct, 
and that defendant should perform in no other without 
Kiralfy’s written permission. Plaintiff had not con- 
ferred on Kiralfy any authority to make an engage- 
ment with the Olympic Theater, and this want of 
authority being communicated to defendant, he said: 
“If the managemeat of the Olympic Theater would 
not accept his services, he would go in any place of 
amusement Kiralfy might send him.” After some ne- 
gotiation, the agreement was made, as Kiralfy testi- 
fies, “‘ with the expectation that the Olympic Theater 
(of which plaintiff was manager) would take him off 
my hands.’’ The defendant thereafter comménced 
performing at the Olympic, but, from some dissatisfac- 
tion, left. By the orders appealed from he has been 
enjoined from performing at any other place of amuse- 
ment, and has been imprisoned on a ne exeat. Held, 
it is evident from the facts of the case that the con- 
tract in question was distinctly made with Kiralfy in- 
dividually and not as agent. It had no reference to 
any delegation of Kiralfy’s contract to the plaintiff as 
manager of the Olympic, either as principal or assignee, 
nor for the conferring upon him of any of the rights 
and benefits, nor in any way rendered him liable 
directly to the defendant for the services defendant 
performed. Upon no legal principle applicable to the 
law of principal and agent can plaintiff be held, or 
deemed substituted, as a party instead of Kiralfy, or 
to the personal control to be exercised by Kiralfy. 
Orders reversed and discharged. Hayes v. Willis. 
Opinion by Robinson, J. 

3. Assignment of contracts for service.— As a general 
rule, a contract for the performance of personal duties 
or services is unassignable, so as to vest in the assignee 
the right to compel its execution. As to slaves it is 
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different; but as to apprentices an assignment of their 
indenture merely operates as a covenant that they 
shall serve the assignee, except as to the indenture of 
an infant immigrant to pay his passage, as authorized 
by 2 Revised Statutes, 156, section 12, etc., and, as to 
convicts, the right of control still remains in the officers 
of the State. Ib. 


CONTRIBUTION AMONG TRESPASSERS. See Pleadings. 


DAMAGES. See Brokers and Factors; also Negligence, 
and Pleadings. 
puREss. See Contracts. 
EVIDENCE. 

What evidence may be given under a general de- 
nial. — The complaint in the case at bar was of the 
most general character; that the defendant was in- 
debted to the plaintiff in the sum of $21,464, being a 
balance due, owing and payable, for work, labor and 
services rendered, etc., between August 20, 1860, and 
January 1, 1870. The answer denied each and every 
allegation in the complaint. Held, under this answer, 
it was competent for the defendant to show that, by an 
agreement made between the plaintiff and the defend- 
ant, on the 21st day of August, 1860, the services sought 
to be recovered for in the complaint were to be ren- 
dered by the defendant gratuitously; that in fact no 
indebtedness had ever existed, or could arise by the 
performance of those services. 18 Barb. 29; 3 Abb. Pr. 
328; 4 How. Pr. 339, cited. It was not an admission 
of all the essential facts set up in the complaint, and 
an avoidance of them, as is the case where payment, 
accord and satisfaction, or a release, etc., is relied upon 
as a defense, which defense is not available unless set 
up in the answer (16 N. Y. 297, cited); but it was deny- 
ing that there was a balance due, owing and payable, 
for work, labor and services rendered by the defendant 
to the plaintiff, between the periods stated in the com- 
plaint, and was as direct and complete a traverse of the 
essential facts stated in the complaint as the cause of 
action, as could be required under any system of 
pleading. The evidence given by the defendant was, 
therefore, properly admitted, but the question raised 
by it (for reasons fully scated in the learned judge’s 
opinion) was one for tho jury and not for the court, 
and, as the court erred in not leaving it to the jury, for 
that reason judgment must be reversed. Pollock v. 
Lilienthal. Opinion by Daly, C. J. 

Also see Brokers and Factors. 


EXPERTS. See Pleadings, and Brokers and Factors. 


FELONIES, COMPOUNDING OF. See Contracts. 
HUSBAND AND WIFE. See Necessaries. 


INSURANCE, LIFE. 


Fraudulent representations : warranty. — Action upon 
a policy of insurance written by the defendants upon 
the life of Major Foot. 

By the terms of the policy the proposals, answers and 
declarations of Major Foot were made a part of it ‘as 
fully as if they had been therein recited,” and it was 
further declared in the policy that, if they should be 
found in uny respect false or fraudulent, then the 
policy should be null and void. 

One of the series of written questions thus annex2d 
to and forming part of the policy was one propounding 
the inquiry, whether he had ever had spitting of blood 
and diseases of the lungs, and, if so, how long and to 
what sxtent, to which Major Foot answered in writ- 





ing, ‘‘ No.” At the end of the series of questions was 
a declaration subscribed by him that the answers given 
were correct and true, and the statements made by 
him should form the basis of the contract of insurance, 
and also that any untrue or fraudulent answer, or any 
suppression of facts in regard to his health, should 
render the policy null and void. 

The insurance was effected in January, 1867, and it 
was shown upon the trial that he was wounded twice 
while in the army, that on his passage from New York 
to California in November, 1865, he had a slight 
hemorrhage, which lasted, ‘‘on and off,” for two days, 
and on his arrival at Aspinwall he had to be carried on 
a stretcher from the steamer, and in like manner 
from thé cars to the Pacific steamer at Panama, and 
that he was not able to go with his company to 
Arizona. That in March, 1866, he had a hemorrhage 
at his barracks in California, which lasted nearly ten 
days, during which he raised bluod twice a day morn- 
ing and evening, and was confined to his bed for 
several weeks, and unable to go out into the open air 
for about a month; that during the first hemorrhage he 
spit blood more than ten times; that, in his opinion, 
it came from his lungs; and that he did not entirely 
recover from the first attack before he had the 
second; that he had a cough before the first attack, a 
cough for two years after the second attack, and that 
the second attack was much worse than the first. It 
further appeared that he had another attack of hemor- 
rhage in August, 1868, and that in September, 1869, he 
died of consumption. These facts were undenied. 
Held, the policy was issued upon the basis of the 
written statement and the answers given by Major 
Foot to the inquiries propounded to him, and this 
being the case, and the answers being untrue in re- 
spect to the spitting of blood and disease of the lungs, 
the policy was defeated. And this would have been so 
even if an agent of the defendants for the procuring 
of insurance had known that Major Foot had had 
spitting of blood, unless that agent, in addition to 
being an agent to procure applications, had been also 
authorized by the defendant to agree with Major Foot 
for a policy. 

The answers were warranties, and those referred to 
being untrue, there was a breach of the warranty upon 
which the insurance was made, which rendered the 
policy void. Judgment reversed. Foot v. The Zina 
Life Ins. Co. Opinion by Daly, C. J, 


LANDLORD AND TENANT. 

1. Assignees of lease: their liability.— The complaint, 
in the case at bar, charges that the defendants were 
members of, and partners in, an association or organi- 
zation known as the ‘‘ City Club,” that existed on and 
prior to May 1, 1869, and up to May 1, 1870 (during 
which time the liability in question is claimed to have 
been created by them), either as original debtors or as 
assignees of a lease for two years, which is alleged to 
have been made to Messrs. Platt, Roe and Webb, three 
of the defendants, by authority of the defendants or 
as agents, and on behalf of all of them and for their 
use. It also alleges, that the defendants affirmed and 
adopted the lease, and entered into possession and 
used and enjoyed the premises up to May 1, 1870, and 
“thereby became the assignees of said lease;”’ that the 
fair and reasonable rent and compensation was that 
reserved for such use and occupation, and that the de- 
fendants, at various times, had paid on account of the 
rent all except the balance claimed to be due and in 
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arrear, as to which the plaintiff alleges he is the 
assignee. On appeal from an order sustaining a de- 
murrer to the complaint, held, that the complaint 
clearly asserts facts from which the defendants may 
be held liable as assignees, to wit: that they “entered 
into possession on the first day of May, 1869, and used 
and enjoyed the same up to the first day of May, 1870, 
and thereby became the assignees of said lease,” for 
whic’: term the balance of rent is claimed, and “at 
va.ious times, on and previous to the fifth day of Nov- 
embt:, 1870, paid to the landlord, on account of the rent, 
the whole amount accruing under the lease, except the 
balance claimed to be in arrear. From the circum- 
stances stated by legal presumption, as well as by 
express allegation, the defendants are to be deemed 
assignees and liable for the rent. Order sustaining the 
demurrer reversed. Waller, Jr., v. Thomas et al. 
Opinion by Robinson, J. 

2. Associations under the act of 1851, ch. 445.—The 
case made by the complaint does not present the de- 
fendants in the action as such a company or associa- 
tion as is contemplated by the act of 1851 (chap. 445), 
which allows any company or association composed of 
not less than seven persons, who are owners of, or have 
an interest in, any property, right of action or de- 
mand, jointly or in common, or who may be liable to 
any action on account of such ownership or interest, 
to sue or be sued in the name of its president or treas- 
urer. Rights created by statute must be pursued in 
the mode it directs, but any abridgment of a common- 
law right, and the ordinary legal remedy for its en- 
forcement, can only (if at all) be effected by positive 
enactment; if another remedy is afforded, it must be 
regarded as cumulative, unless expressly made ex- 
clusive. The election to proceed against the bodies 
referred to in the act of 1851 was left optional with the 
creditor. Ib. 

3. Whether recovery of premises in summary proceed- 
ing by default is conclusive against the tenant in a sub- 
sequent action for the same rent.— Action to recover 
$233.32 for rent of premises alleged to be due January 
1, 1870, pursuant to the terms of the lease made by 
plaintiff to defendant. On the trial, plaintiff proved 
certain proceedings under the Revised Statutes, part 3, 
chapter 8, title 10, article 2, section 28 et seq., to recover 
possession of the same premises for non-payment of the 
same rent, which proceedings were commenced by the 
plaintiff against the defendant, and in which judgment 
was rendered in plaintiff’s favor by default, and a war- 
rant was issued under the same statute. §39. The service 
of the summons upon defendant under section 32 was 
admitted; also that defendant did not appear on the 
return day (§ 34), but suffered judgment by default 
to be taken. The question is, whether in this action at 
law, brought to recover the same rent specified in the 
affidavit in such summary proceedings, the judgment 
in favor of the landlord (this plaintiff) is conclusive 
upon the tenant (this defendant), such judgment hav- 
ing been rendered by default. Hvld, it is not possible, 
under the decisions in this State, to hold that it is not. 
The judgment of the justice in summary proceedings 
that no rent is due is a bar to subsequent proceedings 
on the part of the landlord for rent, and a judgment 
in favor of the landlord in such proceedings would be 
equally conclusive upon the tenant. And it is equally 


well settled that a judgment by default, being pro con- 
fesso, or equivalent to judgment by consent, is as 
conclusive as if upon litigation as to all material issues. 

It was necessary for the landlord to aver and prove 





in the summary proceedings before he could recover 
judgment: Ist, the relation of landlord and tenant, 
and the agreement under which the defendant was in 
possession; 2d, default in the payment of rent and 
demand, which includes the amount of rent due on 
the day alleged. The amount of rent due was a 
necessary averment in order to enable the justice to 
grant the stay under the judgment or warrant. § 44. 
The judgment, however, must be modified to the 
extent of $19.00 and interest from January 1, 1870, the 
sum obtained for use and occupation. The landlord 
elected to terminate the lease and thereby deprived 
himself of the right to recover for any part of the 
month. Judgment for residue ordered. Powers v. 
Witty. Opinion by T. J. Daly, J. 

4. Ithink upon the evidence judgment should be 
ordered for the full amount of the verdict. Ib. 
Opinion by Larremore, J. 

5. The affidavit upon which the summary proceed- 
ings were founded specified the amount of rent that 
was due, the agreement under which it became due, 
and the demand of it, and it was necessary for it to do 
so. All, therefore, that the landlord would have to 
aver and prove in an action for the rent he has 
averred in the affidavit upon which the summary pro- 
ceedings were founded, and the tenant has admitted 
it by allowing these proceedings to go by default. The 
tenant may show in the summary proceeding that no 
rent at all is due, orif he admit that some is due, but 
not as much as the landlord claims, he may tender that 
amount, and, by denying that any more is due, put the 
landlord to the proof of it; for he may deny the facts 
upon which the summons issued, or any of them. 
§ 34. All this being the case there is no reason why 
the judgment rendered in the summary proceeding 
should not be final and conclusive upon the point 
that he owes the amount of rent, for the non-payment 
of which he is adjudged to be in default, whether he 
appears and contests the proceedings or allows the 
judgment to go by default. Ib. Concurring opinion by 
Daly, C. J. 

LEASES. See Landlord and Tenant. 


LEGISLATURE. See Real Estate. 


MUNICIPAL CORPORATION. See Real Estate. 
NECESSARIES FURNISHED WIFE. 


In what they consist.— Action against defendant for 
necessaries furnished his wife in his absence. The 
evidence shows that defendant abandoned his family 
on October 7, 1871. His family consisted of his wife, a 
daughter aged fifteen, a son aged thirteen, a son aged 
eleven, and a child aged two and a half years. On 
December 30, 1871, his wife purchased from plaintiffs, 
who are dry goods dealers, thirty and a quarter yards 
of linen at eighty cents, sixty-three yards at ninety 
cents, twenty-six and three-quarter yards at one dol- 
lar, thirty yards at one dollar twenty-five cents, forty- 
four yards of muslin at nineteen cents, two dozen 
handkerchiefs at one dollar, sixteen yards flannel at 
one dollar. The whole bill amounting to 3238.79. 

The question in the case was, whether these were 
necessaries. The evidence showed that, in April, 
1871, the defendant bought for his family dry goods 
to the amount of $127.67; in May to the amount of 
$142.10, and in June, to the amount of $121.25, and no 
other purchases were made for them for six months, 
or until the bill in suit was contracted by the wife. 
The family resided in a brown-stone house, No. 112 
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East 26th street, which was expensively furnished ; the 
husband kept a market in 4th avenue, and is worth 
about $38,000. 

‘The wife swears that when he abandoned them he 
left them in total want of under-clothing; the goods 
sued for were not of as good quality as they had been 
accustomed to use since their marriage; the linen was 
for sheeting. The defendant swears that when he left 
the family there was no deficiency in their clothing, 
etc. The wife testified that, in October and Decem- 
ber, they had four sheets, and required renewal; that 
about a year before defendant left them he destroyed 
their clothes. This was not denied by defendant; it 
accounted for the destitution sworn to by the wife; 
the defendant had abandoned his family from Octo- 
ber, a1 d could hardly be relied upon to state their 
wants three months after. 

The uncontradicted evidence of the wife entitled 
plaintiffs to recover tor what was necessary, and what- 
ever of the goods was not made up at the time of the 
trial might have been deducted. Judgment reversed. 
Creeney v. Nooney. Opinion by J. F. Daly, J. 


NEGLIGENCE — CONTRIBUTORY. 


1. Railway accident.— Action for damages against the 
defendants by reason of whose alleged negligence 
plaintiff was maimed. On a very tempestuous night, 
when the accident occurred, the street railway cars 
were crowded to overflowing. Plaintiff was waiting 
on a corner of the street, at 7 o'clock in the evening, 
for a car to convey him home. Several cars passed 
which were so full inside and on the platform that he 
could not get on. Finally a car stopped, and several 
shop girls got on at the rear platform and plaintiff got 
on at the front platform which was very crowded, but 
afforded room enough for him to get on and stand. He 
was obliged to cling with both hands to the rail of the 
car, in order to keep his place. Before the car had 
proceeded a block, a forward movement of the passen- 
gers inside (probably to make room for the girls who 
got on at the same time with plaintiff) caused plaintiff 
to be crowded off the front platform, and as he fell, the 
car being in motion, his hand was caught under the 
front wheel and crushed. The plaintiff had been in the 
habit of riding in the cars of this particular line every 
day for eighteen months. For three years previous, a 
notice was conspicuously placed upon either end of all 
the cars of the company prohibiting passengers from 
getting on, off, or from occupying the front platform, 
or from riding on the steps, which, however, the plain- 
tiff says he has no recollection of seeing. Held, This 
was a case of contributory negligence, in which the 
plaintiff was as much to blame as the defendants’ em- 
ployees by voluntarily placing himself in an exposed 
and dangerous position in the crowded state of the car 
at the time he got upon it. See Spooner v. Brooklyn 
R. R. Co., 31 Barb. 426. Judgment affirmed. Treagear 
v. The Dry Dock E. B. & B. R. R. Co. Opinion by 
Daly, C. J. 

2. Damage by Croton water.— Action for damages 
alleged to have been sustained by the plaintiff, in his 
drugs and chemicals by reason of the defendant's neg- 
ligence in permitting large quantities of water to flow 
from their premises on the second floor down into the 
plaintiff ’s premises, the floor beneath. The evidence 
shows that there was a pump in the third floor, which 
was used to fill a tank from which the necessary supply 
of water for basins and water closets for the second 
and third stories was obtained during the day, when 





the Croton water did not rise so high. During the 
night the water would rise to this pump. An expert 
testified that, in his opinion, the water, on the occasion 
of the accident, flowed through the opening in the 
pump into which the piston-rod worked, and that it 
was possible for it to do so by reason of the defestive 
packing around the piston-rod. The floor was wet 
around the pump and nowhere else. The plaintiff's 
porter testified that the stop-cock, by which the water 
was shut off from the buildiug, was in the cellar, and 
under his charge, and that it was a part of his duty to 
shut off the water at night; that he usually did so, but 
not always, and that he did so on that particular eve- 
ning. One of the witnesses for the plaintiff testifies 
that ke saw the water issuing from a break in a small 
pipe on the second floor; that the pipe had burst and 
the water was coming from the pipe near a stop-cock. 
None of the other witnesses saw this, and the plaintiff 
himself was evidently under the impression that the 
pump was the cause of the injury. Held, if the water 
was shut oft from the base ment that night then there 
is nothing in the case (except the evidence of the one 
witness referred to above) to show how the accident 
originated, vr to prove that it arose from negligence on 
the part of the defendants. On the other hand, if it were 
not shut off, and the accident happened by the water 
rising up and flowing out at the box of the pump, then it 
was contributory negligence on the part of the plaintiff 
to omit that night to turn off the water from the build- 
ing, as he or his porter Rad been in the habit of doing, 
which habit must have originated in some apprehen- 
sion that such an accident as this might otherwise hap- 
pen during the night. But, even if the witness referred 
to saw the water ftle-ving from a burst pipe on the second 
floor, that would vot suffice to show negligence, unless 
the bursting of the pipe was from some defect in it 
for which the defendants were answerable, or through 
some neglect on their part which caused it to burst. If 
the finding of the jury, therefore, rests upon the state- 
ments of this witness, it could not be supported with- 
out some additional evidence, showing that it was 
through the defendant’s negligence that this pipe burst, 
and there is no such evidence. 

Courts are exceedingly indisposed to take away from 
juries the question of co-operating or mutual negli- 
gence, but where it is as clearly defined and palpable as 
in this case, it is a pure question of law, and no verdict 
of a jury can make it otherwise. Opinion by Daly, C. J., 
at March term, 1871. The judgment in this case should 
be reversed, and a new trial ordered for the reasons 
stated in the opinion of Chief Justice Daly, in March 
term, 1871. Rudolphy v. Fuchs et al. Opinion by J. F. 
Daly, J. 

NEW YORK city. See Real Estate. 


PARTNERSHIP. 


1. Lia*ility of party allowing use of his name.—The ref- 
eree in the case at bar reported among other facts, the 
following: That in January, 1867, Lydia Secor, William 
Secor, Samuel Swan and William West commenced 
doing business in the city of New York under the gen- 
eral title of the ‘Manhattan Metallurgical and Chem- 
ical Works,” and under the firm name and style of 
“Secor, Swan & Co.”” That in June, 1867, Lydia Secor 
retired from the firm, having sold out her interest 
therein to Samuel Swan, and the business was carried 
on from that time by the remaining partners, under 
the same name until the 2d day of December, 1867, 
when the firm was dissolved, and William H. Secor 
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retired from the business. That during a great portion 
of the time the defendant, Charles F. Secor, was em- 
ployed by the firm, at a stated salary as superintendeat 
and manager of the works, but having no other interest 
in the business. That on the 2d day of December, 
1867, the remaining partners, Swan and West, made an 
arrangement as between themselves to continue the 
business as partners under the same general name of 
the ** Manhattan Metallurgical and Chemical Works,” 
and being desirous of continuing the name of Secor, 
Swan & Co., applied to the defendant, Charles F. Secor, 
for liberty to use his name for that purpose, which the 
said Secor, for a good consideration, agreed to; and 
thereupon a written agreement was made and entered 
into between the said Swan and West, and the defend- 
ant, Charles F. Secor, in and by which it was recited 
that the said Swan and West were desirous of continu- 
ing the business under the name of Secor, Swan & Co., 
and had applied to the said Secor for liberty to use his 
name for that purpose, and in consideration of two 
hundred dollars ($200) the defendant, Secor, granted 
to Swan and West leave, license and liberty to use his 
name in their firm, signature, signs, advertisements, 
bill heads, and for all and every purpose of said firm 
of every kind or nature, so long as said firm should 
remain in existence; and it was further provided, that 
the defendant, Secor, should take the position of super- 
intendent at a salary of five hundred dollars ($500) a 
month. 

That under this last arrangement the business of the 
concern was carried on until the month of July, 1868, 
when the purties failed and the business was discon- 
tinued. 

That the said Charles F. Secor was not a member of 
either of the partnerships doing business in the name 
of Secor, Swan & Co., either before or after the 2d day 
of December, 1867. 

That the only members of the said firm after the 2d 
of December, 1857, in point of fact, were Samuel Swan 
and William West. 

And, as a conclusion of law, the referee found that 
the plaintiffs were not entitled to recover as against the 
defendant, Charles F. Secor, the amount stated in the 
complaint, or any other sum. 

Judgment was entered upon this report in favor of 
the defendant, Secor, and the plaintiffs bring this ap- 
peal. Held, the defendant, Charles F. Secor, was liable 
to the plaintiff for the portion of the account in suit 
accruing after December 2, 1867. By his agreement he 
authorized Swan & West to hold him out as a nominal 
and general partner by any of the means generally em- 
ployed for that purpose, and to give his credit to the 
firm, and authorized them to make engagements in 
the business of the firm on his account. It is the use 
of a party’s name that makes him liable as one of the 
persons by and to whom every thing is bought and sold. 
19 Ves. 461, cited. The act of 1833, chapter 231, enacts 
that ‘“‘no person shall hereafter transact business in 
the name of a partner not interested in the firm.’’ This 
act has not been so modified by the subsequent stat- 
utes (1849, ch. 370; 1854, ch. 400; and 1853, ch. 144) as to 
relieve this copartnership from its operation. Each of 
the parties transacting the business of the firm would 
have been guilty of misdemeanor unless the defendant, 
Secor, was interested in it, and the act being one for 
the protection of creditors, when his name was so used 
as amember of the firm, he cannot deny the liability 
that attached to its use in that connection. It is 


wholly immaterial whether or not plaintiff had notice 





of any of the business changes in the membership of 
the firm, or of the special agreement of the defendant, 
Secor. That agreement could only be intended for the 
purpose of obtaining credit and inured to the benetit 
of the creditors. Judgment reversed. Poillon et al. 
v. Secor et al. Opinion by Robinson, J. Loew, J., 
dissentiente. 

2. Dormant partners.—It is only as to dormant 
partners, that the special stipulations between the 
members of the firm for their exemption from liability 
can be made available as against creditors of the firm, 
in the absence of knowledge of their being members 
and of their limited liability. Ib. 

8. Cases distinguished. — The chief judge gives a con- 
curring opinion in above case as to the liability of 
defendant Secor, unless it might be as to persons giving 
credit with full knowledge of the nature of the agree- 
ment made by him. This appears not to have been 
the case as to the plaintiff’s. He draws a distinction 
between this case and Irwin v. Concklin, 36 Barb. 64, 
in that here Secor expressly agreed in writing for the 
use of his name in the firm for all and every business 
purpose as long as the firm should remain in existence, 
whereas in Irwin v. Clark, all that appeared was that 
the name of the party sought to be changed was printed 
on the business cards of the firm, whether with knowl- 
edge or consent or not, was uncertain; the testimony 
being conflicting, and that upon one occasion he said 
to the inquirer upon the premises, ‘“‘ we will have all 
things right by and by,’’ and as he swore positively 
upon the trial that he had never become a partner, and 
there was nothing to show that the cards with his 
name on came to or were seen by the plaintiff before 
he gave the credit, the report of the referee holding 
him to be a partner was set aside. The fact that the 
parties in this case would have been guilty of a misde- 
meanor under the statute (Laws of 1833, ch. 281) also dis- 
tinguishes this case from such cases as Holcraft v. Hig- 
gins, 52 Eng. Com. Law, 488, or Pott et al. v. Eyton, 
54 id. 31. Ib. Opinion by Daly, C. J. 

4. Dissenting opinion. —The learned judge in dissent 
says: There is no evidence in the case to show that 
the plaintiffs knew of this agreement at any time before 
the day of trial. But assuming that it came to their 
knowledge on the day it was made and entered into, 
then they must also have known that it in terms 
declared that Secor was an employee and not a partner. 
As the defendant, Chas. F. Secor, was not at any time 
a partner in fact, it was necessary that it should be 
made to appear, not only that he represented or held 
himself out, or authorized or permitted others to hold 
him out, asa partner, but also that such representations 
or holding out came to plaintiff ’s knowledge before the 
credit was given and the goods delivered. Irwin ¥. 
Concklin, supra, cited. The referee found against 
plaintiffs on the last point, and his conclusion of law 
was therefore correct. Ib. Opinion by Loew, J., dis- 
sentiente. 

PLEADING. 

1. Matter in mitigation of damages must be pleaded as 
partial defense under sections 149 and 150 of the Code. — 
Action in the nature of trespass was brought to recover 
damages for the taking of the stock of goods in plai:- 
titf's store by the sheriff, under attachments issued out 
of the marine court in actions commenced by defend- 
ants, said attachments having been subsequently va- 
cated as irregular. The jury found for the plaintiff in 
the sum of $6,630, the value of the goods taken and 
interest. 
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On the trial the defendants offered to prove “that on 
the uy those attachments were discharged, three other 
attachments were taken out in this court; that two 
motions had been made to discharge those attachments, 
and both those motions had been denied, and that the 
property in question had ever since been held under 
those attachments; and that this proof was not offered 
as an excuse for the trespass, but it goes to the ques- 
tion of damages.’’ To this an objection was interposed 
by plaintiff, and the court sustained the objection. The 
defendant excepted. 

The ground upon which the proof was rejected is not 
stated in the case, but is now claimed to be that it was 
not set up in the answer, and that it could not be 
received in mitigation of damages unless specially 
pleaded. The defendants’ answer was a general denial. 
Held, had it been pleaded, it could have been shown 
upon the trial. Property taken out of the possession of 
a trespasser by virtue of valid legal process against the 
plaintiff, has gone to his use, and the fact and amounts 
fur which the process issued may be shown in mitiga- 

tion of damages. 17 Wend. 91; 21 id. 394; 24 id. 3:9; 
2 Hill, 204, etc. The above cases confined the defend- 
ant to proof that the subsequent valid process was 
issued not at his own suit, but in favor of strangers to 
the action pending. 

The question is whether, under the Code, matters in 
mitigation of damages in trespass can be pleaded, and 
if not pleaded, whether they can be admitted to evi- 
dence. 

The rule at common law is, that matter in mitiga- 
tion of damages, which cannot be specially pleaded, 
may be given in mitigation of damages, and in some 
cases it hus been held that the rule under the Code is 
the same, and that matters which do not constitute a 
defense cannot be pleaded, and may be given in evi- 
dence. And proof of the return of property by the 
trespasser, or of its application to the satisfaction of 
valid process subsequently issued, has always been 
treated as matter in mitigation of damages and not of 
defense. 

In Bush v. Prosser, 11 N. Y. 347, which was an ac- 
tion of slander, it was held, that the answer, setting 
up matters in mitigation of damages might stand 
without an answer setting up justification. This was 
the first recognition of the right to plead under the 
Code matters in mitigation of damages as a “ partial 
defense,’’ under sections 149, 150 of the Code, although 
at common law such matters could not be pleaded, and 
are not pleaded in England at the present time. In 
Bush v. Prosser, supra, the court conclude, that facts 
constituting a partial defense, and tending to mitigate 
the damages, may be and should be pleaded. 

This ruling was followed in Foland v. Johnson, 16 
Abb. Pr. 239, where the court held that, in an action 
for assault and battery, matter going merely to miti- 
gate the damages (being matter concerning merely the 
social condition and habits of the person claiming 
damages), might be pleaded as a partial defense. 

This alteration of the common-law rule of pleading is 
productive of good results where the matter relied 
upon in mitigation of damages is really a partial satis- 
faction of the claim, as in the present case, and of 
which the plaintiff should have notice before the 
trial. The fact that the property was seized and held 
by subsequent valid attachments against the plaintiff 
is not one which he can certainly be presumed to be 
aware of without notice that it is to be proved. 

The provisions of the Code sections 149, 150, requiring 





partial defenses to be pleaded, are applicable to matters 
in mitigation of damages, so far at least as those 
matters which occur after the act complained of as the 
cause of action, and out of the presence of the plain- 
tiff. The judge at special term properly excluded the 
evidence in question, the defense not having been set 
up in the answer. 

For reason stated in the opinion of Robinson, J., a 
new trial is granted, and the defendants, in order to 
avail themselves of any defense in mitigation of 
damages of the character offered by them, and here 
discussed, must obtain leave to amend and plead it 
specially. Judgment reversed and new trial ordered. 
Wehle v. Haviland. Opinion by J. F. Daly, J. 

2. While entertaining the opinion that there was no 
error of law in the ruling or decision of the judge upon 
any matters excepted to, yet there do appear such 
errors in the course of the trial as require that a new 
trial should be granted. 

The plaintiff's witnesses, without the production of 
any inventory, or statement or description of the 
goods, were allowed to testify that the stock was 
worth between $10,000 and $12,000; and, so far as 
appears, upon this mere guess or conjecture, a recovery 
has been had of 36,630, while the estimate of defend- 
ants, founded on an examination and an inventory, 
did not exceed $2,500. 

THE OPINION OF EXPERTS is only admissible when 
the facts or particulars upon which it is predicated 
have been so distinctly proven that any other expert 
who heard them or to whom they were communicated 
would be, in ‘ike manner, able to give an opinion or 
make an estimate. The general statement by a wit- 
ness of his opinion or conclusions, without a statement 
of the facts and particulars upon which it is founded 
appear to be within his knowledge, and of the process 
by which his conclusion is arrived at, is improper tes- 
timohy to be admitted on a trial, and amounts, at 
most, to mere conjecture. Such was the character of 
the testimony here introduced, and it ought not to 
have prevailed against the more reliable evidence 
introduced by the defendants. Ib. Opinion by Robin- 
son, J. 

3. No contribution can be enforced between trespassers. 
—The judge misdirected the jury in charging them 
that, if one of several trespassers paid the judgment 
against him, ‘the is entitled to contribution from tue 
others ;’’ that, as between him and them, they must 
each bear their proportional part. As between several 
wrong-doers no such contribution can be enforced. Ib. 

4. Interest in actions ex delicto.—He also erred in 
charging the jury that the party aggrieved was enti- 
tled to interest on the value of the property, by way 
of additional damages. In actions ev delicto, it is 
within the discretion of the jury to allow interest or 
not, and it is error to charge that interest must be 
allowed as a matter of right. Ib. 


Also, see Evidence. 
(To be continued.> 


——-qane———_ 


Miss Annette Conise, of Tiffin, Ohio, who is a gra- 
duate of the classical course in Heidelberg college, and 
who has studied law one year, recently made ap- 
plication to the governor of that State for a commission 
of notary public. The application was referred to the 
attorney-general, who gave an adverse opinion. 
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LOCAL AID TO RAILROADS. 
SuprREeME CourT—FourTH DEPARTMENT. 


In the matter of the petition of John F. Phelps, respon- 
dent, against Sherman Williams, as treasurer of Chautau- 
qua county, appellant. 

This is an appeal from an order of the county judge 
of Chautauqua county, made ina special proceeding, 
on the petition of the respondent. The appellant, 
treasurer of Chautauqua county, refused to purchase 
the bonds of the town of Chautauqua, issued in aid of 
the construction of the Buffalo, Corry and Pittsburg 
railroad, which runs through that and other towns in 
Chautauqua county, with the money arising from 
taxes levied on the property of that road, as directed 
by the 4th section of chapter 283 of the session laws of 
1871, amending the laws of 1839 and 1870. 

The county judge made an order requiring the 
treasurer to comply with the statute, and he appealed 
to the general term of the supreme court from that 
order. The order was reversed. The court, at general 
term, delivered the following opinion: 


Jhn Ganson, for appellant. 
C. D. Murray, for respondent. 


By the court, Johnson, J. The order appealed from 
requires the appellant, as treasurer of Chautauqua 
county, to “execute and comply with the provisions of 
said act, passed April 4, 1871, and the several acts as by 
that act amended,” “to the end that the moneys paid 
by said railroad compan¥, as set forth in the petition 
herein, may be used for the purchase of the bonds 
mentioned in said petition, or invested as a sinking 
‘und for their final redemption and payment, as re- 
quired by the aforesaid act.’’ The bonds referred to in 
the petition, and in the order, are the bonds of the 
town of Chautauqua, in the county of Chautauqua, 
which had been issued by that town, to aid in the con- 
struction of the railroad of the Buffalo, Corry and 
Pittsburg Railroad Company, which passes through that 
town. 

It does not appear, from the petition, at what time or 
under what statute these bonds were issued, nor does 
it appear in the facts agreed upon in the proceeding 
before the county judge. It appears, from the state- 
ment of facts so agreed upon, that in the year 1869 this 
railroad company paid the collector of that town the 
tax levied upon the assessment of its property therein 
the sum of $1,619.12, and in the year 1870, $1,828, which 
sums in each year were paid over by such collector to 
the appellant. It was these moneys thus paid that the 
petition and order referred to and sought to reach and 
have appropriated to the payment and cancellation of 
the town bonds. 

By the act of 1871, mentioned in the order (Sess. 
laws of 1871, chap. 283), it is provided, among other 
things, that all taxes except school and road taxes col- 
lected for the next thirty years, or so much thereof as 
may be necessary, in any town, village or city, on the 
assessed valuation of any railroad in such town, village 
or city, for which said town, village or city have issued 
or shall issue its bonds to aid in the construction of 
said railroad, shall be paid over to the treasurer of the 
county in which said, town, city or village lies. It then 
provides that the county treasurer shall use and apply 
this money thus collected and paid over to him from 
such assessments, to purchase the bonds of the town so 
issued, when the same can be purchased at or below 





par, and, with the aid of the county judge, cancel the 
bonds so purchased and deposit them with the board 
of supervisors. It further provides that in case such 
ponds so issued cannot be purchased at or below par, 
then the treasurer shall invest said moneys in the bonds 
of this State, or of any city, county, town or village 
thereof issued pursuant to the laws of this State, or in 
bonds of the United States. The bonds so purchased 
are to be held by the treasurer asa sinking fund for 
the redemption and payment of the bonds so issued or 
to be issued by the town for the purposes specified. In 
case of an unreasonable refusal or neglect by the county 
treasurer to comply with the provisions of the act, a 
proceeding like the one before us is provided for, to 
compel compliance. This act was passed as an amend- 
ment to section four of the act of 1869, Session laws of 
1869, chapter 907, which was the first act conferring au- 
thority upon towns generally to issue bonds in aid of 
the construction of railroads. The first difficulty in 
this case is, that it does not appear from any of the 
papers in the proceeding, when the town of Chautau- 
qua issued its bonds. 

For aught that appears, the honds may have been 
issued after the taxes of 1869 and 1870 had been levied, 
collected and paid over to the appellant, and by him 
paid over to the treasurer of the State, and upon the 
orders of the board of supervisors of the county, and 
so not entitled to the benefit of the application of the 
money assessed and collected for those years. The 
county judge may have had some personal knowledge 
in regard to the time when the bonds were issued, but 
he had no judicial knowledge. He was not informed 
by the petition, or by any facts proved or admitted. 
Nothing is to be presumed in favor of a special pro- 
ceeding of this kind, but the jurisdictional facts must 
be made to appear, or the proceeding can have no 
foundation to stand upon, and will be held to be void 
from the beginning. It should, we think, appear from 
the petition, not only that the bonds were issued 
before the taxes of 1869 or of 1870 had been paid out by 
the county treasurer according to other laws, but that 
they were issued under the provisions of the act of 
1869, or the acts amendatory thereof. The provisions 
of these several acts all manifestly, in spirit and in 
terms, refer to bonds issued under and by virtue of 
their authority, and not to all bonds which had been 
previously issued under the provisions and authority 
of special statutes. Our conclusion on this point is, 
that the county judge did not acquire any jurisdiction 
to entertain the proceeding aud make the order, and 
that, consequently, the order is void. 

Should it be conceded, however, that the county 
judge, by means of the petition, acquired jurisdiction 
to entertain the proceeding, and that the bonds issued 
by the town of Chautauqua come within the purview 
of the statute, still the order must be held to be erro- 
neous upon another ground. The statute under which 
the order was made was not passed, and had no exist- 
ence, until some time after all the money on which 
the order could operate, or was intended to operate, 
had been disbursed and paid over by the appellant, in 
pursuance of the law existing and in force at the time 
of such payment. It is admitted in the facts before 
us that no moneys had come to the hands of the appel- 
lant, as county treasurer, except such as had been 
raised for State purposes under appropriation acts, 
and for county purposes by the board of supervisors 
of the county, and that no specific fund for the pur- 
poses contemplated by the act under which this pro- 


























THE ALBANY LAW JOURNAL. 205 











ceeding was taken and order made had ever come to 
the appellant’s hands. These moneys, it is admitted, 
had all been paid over by the appellant to the State 
treasurer, as by law required, and upon orders drawn 
by the board of supervisors, except a balance remain- 
ing as a contingent fund of the county. The act was 
passed April 4, 1871, and the law requires county 
treasurers to pay over the moneys in their hands 
belonging to the State treasurer on or before the first 
day of March in each year. Sess. laws of 1855, ch. 
427, § 2. 

So far, therefore, as the act in question was intended 
to operate, or purports to operate, upon moneys 
raised for other purposes, which had been previously 
placed in the appellant’s hands, and paid out by him 
according to law for the several purposes for which it 
had been raised, it is retrospective in its character and 
void. 

It is not in the power of the legislature to pass retro- 
spective laws, to take away or change rights already 
vested. 1 Kent’s Com. 455, and cases there cited. 

The order requires the appellant to comply with the 
provisions of the act passed April 4, 1871, and the 
several acts as by that act amended, when it is con- 
ceded he had no means in his hands with which he 
could lawfully make such compliance. Nor could he 
at any time have done what is by the order required 
of him, without a plain violation of law and official 
duty. ‘‘ No man can serve two masters.”” The act in 
question was passed as an amendment of the act of 
1869. Sess. laws of 1869, ch. 907. The fourth section 
of that act was amended in 1870 (Sess. laws of 1870, 
ch. 790), and again by the act in question. By the 
fourth section of the act of 1869, and by each of the 
subsequent amendments therto, it is provided that 
‘all taxes, except school and road taxes, collected for 
the next thirty years, or so much thereof as may be 
necessary, in any town, village or city on the assessed 
valuation of any railroad in said town, village or city, 
for which said town, village or city has issued, or shall 
issue, bonds, to aid in the construction of said railroad, 
shall be paid over to the treasurer of the county in 
which said town, city or village lies.” 

By the act of 1869, said money so paid over was re- 
quired to be invested by such treasurer in ‘‘ State, city, 
town, county or village bonds, issued pursuant to law 
of this State, on United States bonds within sixty days 
after receiving the same,’’ to be held as a sinking fund 
for the redemption and payment of such bonds so 
issued to aid in the construction of said railroad. 
Probably there were no bonds in existence of the de- 
scription or class mentioned in the act, issued ‘on 
United States bonds,’’ in which the appellant could 
have invested such moneys, even had they not been 
otherwise appropriated by law. The amendment of 
1870 did not help the matter, as by that amendment 
the treasurer was not required to use the money so 
paid over in the purchase and cancellation of the 
bonds issued to aid in the construction of a railroad, 
but only to use the money paid to him on bonds for 
that purpose. It was not until the third trial, which 
resulted in the act in question, that the legislature was 
able to frame a statute to express clearly what had 
most probably been intended from the first, viz.: to 
pay the debts of towns thus contracted with money 
raised by general tax. But at the same time, the same 
legislature, without regard to these special acts, had 
devoted by other statutes this same fund, in connec- 
tion with other moneys raised by general tax, to other 





and different purposes. And this fund so devoted had 
been actually used for the other purposes before the 
act in question was passed. The order was therefore 
improvidently and erroneously made for that reason. 

But again. It is difficult to see how the provisions 
of these several acts can ever be executed without 
some more specific legislation, either in the annual 
appropriation acts, or in some other form, under the 
provisions of the constitution. They are not acts to 
provide for the levying of a specific tax on railroads in 
towns bonded to aid in their construction, nor to 
exempt such property from taxation for other purposes 
than to pay the debts of towns thus bonded. 

As they now stand they can be nothing else than acts 
appropriating moneys raised by general tax under the 
ordinary appropriation and supply bills, to the pay- 
ment of debts incurred by towns in aid of the con- 
struction of railroads therein. The last of these acts 
expressly requires that all taxes for the next thirty 
years, except school and road taxes, on the assessed 
valuation of this particular kind of property in towns 
thus situated, instead of being paid over as other taxes 
are uuler the general law, shall be retained by the 
county treasurer, and used to purchase and cancel these 
bonds. In substance and effect it is an appropriation 
of public funds to this particular object. This fund is 
to be severed from the general funds belonging to the 
State, and to the county in which the road is situated, 
and used to pay town debts. The effect of this must 
necessarily be to create a deficit in all other funds for 
which appropriations are specially made, unless some 
provision is made in the general appropriation acts to 
guard against that contingency, by an express appro- 
priation of a specific sum to each of these towns or 
otherwise. Asan act for the appropriation cf public 
money standing by itself it is clearly unconstitutional. 
Section eight of article seven of the constitution ex- 
pressly ordains that no moneys shall ever be paid out 
of the treasury of the State or any of its funds, except 
in pursuance of an appropriation by law, and that every 
such law making an appropriation shall distinctly spe- 
cify the sum appropriated, and the object to which it is 
applied, and that it shall not be sufficient for such law 
to refer to any other law to fix the sum. In the acts in 
question, no sum is specified for any town intended to 
be benefited, nor is any town named. It is a general 
appropriation to all towns in the State which have 
become bonded to aid in the construction of railroads; 
and it is left to the county treasurer in each county 
to find out, if he mzy be able, what towns in his county 
are so bonded, and to what amount, how much is paid 
over to him from the assessments upon railroads thus 
aided in such towns, and what the town is entitled to 
have applied under the statute. The acts, one and all, 
lack entirely the essential particulars required by this 
provision of the constitution, and were framed in en- 
tire disregard of all its limitations and safeguards. 

Section thirteen of the same article of the constitu- 
tion, in the same spirit of prudence and jealous cau- 
tion, provides that every law which imposes, continues 
or revives a tax, shall distinctly state the tax and the 
object to which it is to be applied, and that it shall not 
be sufficient to refer to any other law to fix such tax or 
object. The plan of the constitution, in respect to 
raising money by taxation, and distributing it after it 
has been so raised, is very plain and simple. In the 
first place, no valid law can be passed to impose any 
tax, unless such law shall distinctly state the tax and 
the object to which it is to be applied; and, in the 
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second place, no money raised by taxation can be law- 
fully paid out or applied unless it has been appropri- 
ated by some statute which distinctly specifies the sum 
appropriated, 1nd the object to which it is to be ap- 
plied. We a'l know, asa matter of current history 
and common oopservation, that, under the act of 1869, 
and the acts amendatory thereof, a very large number 
of towns, cities, and villages within the State have 
issued their bonds to aid in the construction of rail- 
roads, amounting, in the aggregate, to many million 
of dollars. No law has as yet been passed imposing 
any tax for the payment of these bonds. And unless 
such tax has been imposed by some law, which, in ad- 
dition to imposing the specific tax, shall distinctly 
state the object to which it is to be applied, no funds 
are or can be lawfully provided, to be disbursed as 
required by the statute in question. 

How far the general provisions of the statute may be 
helped out and rendered obligatory by additional legis- 
lation, imposing a specific tax and making specific 
appropriations of the moneys raised thereby, to the 
payment of the numerous obligat'‘ons contemplated 
therein, it would be fruitless now to inquire or sug- 
gest. But standing alone as a general and sweeping 
appropriation of moneys raised by general taxation, to 
the payment of private obligations altogether indefi- 
nite either in number or amount, it is in clear and mani- 
fest conflict with the constitution, and cannot be 
upheld or enforced. 

The order must therefore be reversed, with costs of 
the proceedings to be paid by the petitioner. 

———_ > eo _—_—_—_ 
SUPREME COURT DECISIONS. 

The following decisions were made at a general term 
of the supreme court, held at the capitol, in the city of 
Albany, commencing the first Tuesday of March, 1872, 
and closing on the 22d inst. There were present Theo- 
dore Miller, Platt Potter and Ransom Balcom, Justices. 

Cases decided by Miller, Potter and Parker: 

Arva D. Avery, respondent, v. Jacob L. Woodbeck, 
appellant — Judgment affirmed, with costs. Opinion 
by Potter, Miller and Parker, JJ. 

The Boston and Albany Railroad Company, appel- 
lants, v. The President and Directors of the Village of 
Greenbush, respondents—Judgment affirmed, with 
costs. Opinion by Potter, J. 

William H. Bailey, appellant, v. Julia C. Southworth 
and others, respondents— Judgment affirmed, with 
costs. Opinion by Potter, J. 

Levi Moore, appellant, vr. The Metropolitan National 
Bank, respondent—Judgment affirmed, with costs. 
Opinion by Potter, J. 

Samuel E. Lyon, respondent, v. Robert S. Odell, 
appellant — Judgment affirmed, with costs. Opinion by 
Potter, J. 

Samuel E. Lyon, respondent, v. Randall A. Brown, 
appellant —Judgment affirmed,.with costs. Opinion 
by Potter, J. 

James Keenholts v. The Cooperstown and Susque- 
hanna Valley Railroad Co. — Judgment reversed and a 
new trial granted, with costs to abide the event. 
Opinions by Parker, Potter and Miller, Miller dis- 
senting. 

Judiah Ellsworth v. Hanford N. Lockwvod et al.— 
Judgment reversed and a new trial granted, with costs 
to abide the event and reference discharged. Opinion 
by Parker, J. 

Abram L. Durkin v. The City of Troy —Judgment 





reversed and a new trial granted, with costs to abide 
the event. Opinion by Parker, J. 

Julia A. Mosey v. The Same —Judgment affirmed, 
with costs. Opinion by Parker, J. 

Chauncey S. Titus v. The President, Directors and 
First Company of the Great Western Turnpike Road 
— Judgment reversed and a new trial granted, with 
costs toabide the event. Opinion by Parker, J. 

Charles Simar et al. v. George Canaday — New trial 
granted, with costs to abide the event. Opinion by 
Parker, J. 

Isaac V. Place v. Samuel Minster et al., impleaded, 
etc. — Judgment and order affirmed, with costs. Opin- 
ion by Miller. 

Adam W. Smith v. The City of Albany —Judgment 
affirmed, with costs. Opinion by Miller. 

Theresa Haight v. The N. Y. C. Railroad Co. — Judg- 
ment reversed and new trial granted, with costs to 
abide theevent. Opinion by Miller. 

Mary M. Rexford v. Cyrus W. Rexford — Judgment 
affirmed, with costs. Opinion by Miller. 

Robert Cary v. Jane White et al.— Judgment affirmed, 
with costs. Opinion by Miller. 

Cases devided by Miller, Potter and Balcom: 

Andrew L. Little v. James R. Van Evera— Order 
affirmed, with $10 costs of appeal. 

William M. Scripture v. Silas Stone, impleaded, ete. 
— Order affirmed, with 310 costs of appeal. 

Edward J. Chapin, receiver, etc., v. Silas Stone et al. 
— The same order. 

Metron A. Tubbs et al. v. Mary C. Brown, adminis- 
tratrix, etc. — Order of the special term reversed, with 
$10 costs of appeal, and motion for costs denied, with 
$10 costs. 

The People ex rel. Sylvanus Lingenfelter and others, 
commissioners, etc., v. Lorenzo J. Van Alstyne and 
others — Motion denied, with 310 costs. 

Hector Griffin v. Andrew Taylor — Case sent back to 
referee for rescttlement. 

Lavina Gurnsey, applt., v. William G. Gurnsey, 
applt., and others, respts. — Order of special term re- 
versed, without costs of appeal, and without prejudice 
to any action brought to recover the amount of costs 

aid. 
5 Thomas P. Bedell v. Otis T. Bedell — Order of special 
term affirmed, with costs. 

Nathan Kruser v. Abraham Beatty et al. —Judgment 
affirmed, with costs. Memorandum by Balcom. 

Elsa M. Fritcher et al., executors, etc., v. John Luce, 
et al.— Order of county judge affirmed, with $10 costs 
of appeal. 

The People ex rel. Abbey Morse, administratrix, etc., 
v. Calvin Hornbeck, treasurer, etc. — Order of special 
term affirmed, with $10 costs. 

Isaac P. Ladd v. Henry Hahn — Judgment of justice 
and county court reversed, with costs. Memorandum 
by court. 

Helen N. Ward v. Edgar C. Bundy — Order of county 
judge affirmed, with $10 costs of appeal. Opinion by 
Miller. 

James D. Mott v. Gilbert V. Lansing and others— 
Order of special term reversed, and motion granted, 
with $10 costs, to be paid by appellant. Opinion by 
Balcom. 

Balthazar Schwalbach v. Isaac L. Ligner—Judg- 
ment of county court affirmed, with costs. 

The People ex rel. John Roth v. Byron Bond, county 
judge — Proceedings before county judge reversed. 
without costs. Memorandum by Balcon, J. 
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Thomas Bendon et al. vr. Thomas Sexsse et al., ex’rs. 
— Proceedings of surrogate affirmed, with costs. 

Samuel Hewitt, adm’r, vr. The N. Y. C. Railroad Co. 
— Judgment affirmed, with costs. 

Frank Dolan v. Patrick Fagan — New trial granted, 
with costs to abide the event. Opinion by Potter. 

Hiram Fuller v. John Muir—Judgment of county 
court affirmed, with costs. 

The People ex rel. John J. Grace v. The Board of 
Police Commissioners of the city of Troy — Order of 
special term affirmed, with costs. Opinion by Miller. 

The People ex rel. Helen B. Pitts v. The Board of 
Supervisors of Ulster county —Order for mandamus 
reversed, with costs, and motion for mandamus denied, 
with costs. Opinion by Potter. 

Alonzo Brice v. The Hudson River Railroad Com- 
pany —Judgment and order reversed, and new trial 
granted, with costs to abide the event. Opinion by 
Balcom. 

Robert Purvis v. Lorin Rood — Judgment of county 
court affirmed, with costs. 

Almira Shrader v. The Pacific Insurance Company of 
San Francisco—Judgment and order affirmed, with 
costs. 

Paul Raeder v. Samuel L. Jones—Judgment and 
order reversed, and new trial granted, with costs to 
abide the event. 

Robert Hanna v. Joseph Cornell—Judgment of 
county court affirmed, with costs. 

Susan Crawford v. Christina Russell— New trial 
denied, and judgment ordered for plaintiff on verdict, 
with costs. 

Eliza V. Stoddard, ex’rs, etc., v. Frederick Salisbury, 
ex’rs, etc.— Order of special term reversed, with $10 
costs of appeal. Memorandum by court. 

Edward Ondekirk v. John W. Eighmey—Motion to 
set aside default granted, with $10 costs to abide the 
event. 

The Same v. The Same — Motion to set aside default 
and judgment of affirmance granted, on payment of 
$10 costs to abide the event. 

Laura Doty, adm’x, etc., v. The Northern Transpor- 
tation Co.— Order affirmed, with $10 costs of appeal. 
Opinion by Potter. 

William Acheron et al. v. The N. Y. C. & H. R. Rail- 
road Co.— Judgment and order affirmed, with costs. 

Jophat J. Freer v. Anthony Y. Lenton— Judgment 
affirmed, with costs. 

In the matter of the acquisition by the Poughkeepsie 
& Eastern Railroad Company of lands of Francis A. 
Palmer and wife — Report of Commissioners set aside, 
Commissioners discharged and new Commissioners to 
be appointed, with $10 costs of appeal. Opinion by 
Potter. 

The Trustees of the Village of Canajoharie v. Ed- 
munds Buel—Judgment of county court reversed 
and that of justice affirmed, with costs. Opinion by 
Balcom. 

Isaac Scott v. Charles K. Brown, survivor, etc.—Ap- 
peal dismissed, without costs. 

George H. Bennett v. Hugh McGuire et al.— Judg- 
ment affirmed, with costs. 

James M. Briggs v. James T. McIntyre et al.— Judg- 
ment affirmed, with costs. 

Jacob Clearwater, Jr., v. Cyrenus F. Brill —Judg- 
ment affirmed, with costs. 

Alexander M. Kay et ul. v. John B. Simpson, adm’r, 
etc. — Re-argument granted, on payment of costs of 
the last argument, and $10 costs of this motion, and 








on condition that plaintiff brings up the judgment 
in the other action at the June general term, with 
leave to make the proper motion at special term. 

Edward Pockman v. Silas D. Myres— Motion for 
leave to take the case to court of appeals denied. 

Samuel Barber v. George Seymour—The same order. 

Richard T. Hendee, survivor, etc., v. Asa B. Bellis 
et al. — Appeal dismissed, with $10 costs. 

In the matter of acquiring title by the Schuylerville 
and Upper N. R. R. Co., to real estate of Duncan Van 
Tise — Application to modify order denied. 

The same of Nicholas Nill — The same order. 

The same of William P. Curtis— The same order. 

The same of Henry A. Van Tise— The same order. 

The Grover & Baker Sewing Machine Co. v. Chester 
A. Buckley — Order of special term affirmed, with $10 
costs. 

Conrad Brodhead et al. v. George F. Carle— New 
trial denied, with costs. 

The People ex rel. The City of Albany v. Jacob H. 
Clute, county judge— Ordered that return to certio- 
rari may be filed at another term. 

John W. Davis v. Simon 8. Westbrook— Case 
stricken from calendar. 

The Farmer’s National Bank of Fort Edward v. War- 
ren Leland et al.— Appeal dismissed, with costs. 

Silas A. Stine v. Alfred S. Kinney — Order of special 
term affirmed, with costs. 

Charles R. Hopper et al. v. Simon Wood — Judgment 
affirmed, with costs. 

Albert W. Patrie v. Robert Murray — Order of special 
term reversed and motion granted. 

Cornelius Thomson et al. v. Henry Weber — Case 
stricken from calendar and judgment affirmed, with 
costs. 

Before Potter and Balcom: 

Jacob H. Meech et al. v. Jacob A. Pulver— Order 
affirmed, with costs. 

Before Miller and Balcolm: 

Julius G. Stranahan v. Elbert H. Putnam et al.— Or- 
der and judgment affirmed, with costs. 

Before Potter and Miller: 

Henry Peck v. Orlando Chandler— Order and judg- 
ment affirmed, with costs. Opinion by Miller. 

John Hodge v. Edwin Denny et al. — Order of special 
term reversed, and new trial granted. Opinion by 
Potter. 

German Filkins v. Austin E. Baker, et al. —Judg- 
ment affirmed, with costs. Opinion by Miller. 

Miranda Lucinda Allen v. Harvey W. Brown, sheriff, 
et al. — Report of referee reversed, and an order to be 
entered fixing the amount of the defendant's damages 
at $222, and confirming the report of the referee for 
that amount, and with leave to the defendants to bring 
an action on the undertaking within twenty days after 
notice of order for said amount. 





6 
BOOK NOTICES. 


A digest of the reported cases (from 1756 to 1870 inclu- 
sive) relative to criminal laws, criminal information 
and extradition, founded on Harrison’s Analyt- 
ical Digest, by R. A. Fisher, Esq., of the Middle 
Temple, barrister at law, San Francisco. Sumner 
Whitney, 1871. 

Mr. Fisher’s common-law digest is unquestionably 
one of the best digests ever made, and it has found 
great favor among the English lawyers, and those of 
the American bar that possess it. The above work isa 
full reprint of the titles in that digest on criminal law 
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and criminal information. The analogy between the 
English and American criminal law is very close — 
much closer indeed than between any other branches 
of the law, and this work will, therefore, prove of prac- 
tical value to every lawyer who makes a specialty of 
criminal law. Messrs. Whitney & Co., have certainly 
done a good service tu the profession in reprinting it, 
and making it available at a price so moderate. 


Report of the proceedings and arguments in_the pro- 
bate court of the city and county of San Francisco, 
State of California, on the trial to admit to probate 
the * Last will and testament’ of Horace Hawes, 
deceased, by J. C. Bates, of counsel for contestant : 
San Francisco, A. L. Bancroft & Co., 1872. 


This is a report taken by “ short hand”’ reporters of 
the proceedings, including the evidence, arguments of 
counsel, rulings of the court, etc., in a will case of more 
than usual interest. The alleged testator was a wealthy 
but erratic lawyer who died leaving the paper in con- 
test by which he attempted to devote the bulk of his 
fortune to charitable and educational purposes, to the 
exclusion of his wife and family. The will, so called, 
was contested on the ground that the deceased was not 
of sound and disposing mind. Some of the arguments 
of counsel are very able and present a very thorough 
analysis of the law as to testamentary capacity. 


————>o 


RESIGNATION OF MR. WATERBURY. 

The following is Mr. Waterbury’s letter of resigna- 
tion: 

ALBANY, March 20, 1872. 
His Excellency, John T. Hoffman, Governor of the State 
of New York: 

Sir—I respectfully resign my office as one of the 
commissioners to revise the statutes. The differences 
which have existed between my associates and myself, 
have been upon questions which, in my opinion, in- 
volved not only the principle of obedience to the 
statute under which the commission was appointed, 
but also its success in the performance of the im- 
portant duties with which it is charged. 

My convictions of duty required me to submit the 
matter to the legislature. Having fulfilled that duty, 
it seems to me proper that I should now present my 
resignation. I add the expression of my best wishes 
that those to whom the work shall be intrusted may 
perform it with credit to themselves and advantage to 
the public. 

With great respect, yours very truly, 

Newson J. WATERBURY. 
———— 6-9 
LORD ERSKINE. 


Erskine’s advocacy was marked by that attention to 
trifles which has often contributed to the success of 
distinguished artists. His special retainers frequently 
took him to parts of the country where he was a 
stranger, and required him to make eloquent speeches 
in courts, which his voice had never tested. It was 
his custom, on reaching the town where he would have 
to plead on the following day, to visit the court over 
night, and examine its arrangements, so that, when the 
time for action arrived, he might address the jury from 
the most favorable spot in the chamber. He was a 
theatrical speaker, and omiited no pains to secure 
theatrical effect. it was noticed that he never appeared 


within the bar until the cause celebre had been called ; 
aud a buzz of excitement and anxious expectation tes- 





tified the eagerness of the assembled crowd tv see, as 
well as to hear, the celebrated advocate. Every article 
of his bar costume received his especial consideration ; 
artifice could be discerned in the modulations of his 
voice, the expressions of his countenance, and the 
movements of his entire body; but the coldest ob- 
server did not detect the artifice until it had stirred 
his heart. Rumor unjustly asserted that he never 
uttered an impetuous peroration which he had not 
frequently rehearsed in private before a mirror. 
About the cut and curls of his wigs, their texture and 
color, he was very particular; and the hands which he 
extended in entreaty toward British juries were al- 
ways cased in lemon-colored kid gloves. 

—-- eee —— 

LEGAL NEWS. 


A bill for the abolishment of capital punishment has 
been introduced in the English house of commons. 


The New York court of appeals resumed its sessions 
on the 25th inst. 

A society to labor for reform in the penal laws of 
France has been formed in Paris. 

The United States supreme court has decided to ad- 
journ from 6th of May to October 8th next. 

Sir Travers Twiss has resigned his office as Queen’s 
advocate general. 

Hon. M. E. Cutts, of Meahaska county, Iowa, has 
been appointed attorney-general of that State, in place 
of Hon. Henry O’Connor resigned. 

The California legislature has passed a bill compel- 
ling parties commencing libel suits to furnish security 
for damages, in case of defeat. 

The United States supreme court has dismissed the 
Ku-Klux cases from South Carolina, on the government 
plea of want of jurisdiction. 

William Barrett, one of the oldest members of the 
Broome county bar, died at Binghamton on Sunday 
morning, at the age of sixty. 

Gen. Sickles, minister to Spain from this country, 
will resign that position shortly, it is said, and resume 
the practice of the law in New York city. 

Sir Roundell Palmer is credited with having received 
a fee of 30,000 guineas for preparing the brief for the 
Geneva arbitration, and 2,09) guineas more for pre- 
paring the English case. 

The lower house of the Missouri legislature, on Sat- 
urday, adopted articles of impeachment against Judge 
Philander Lucas, of the 5th Missouri district, who is 
charged with willful and malicious oppression, par- 
tiality, misconduct and abuse of judicial authority. 

In the case of the United States v. Armand, a suit to 
recover damages from the builder of the ram ‘‘Stone- 
wall,’ for depredations committed by that vessel, the 
French tribunal of the Seine has decided in favor of 
the defendant. Mr. Washburne has carried an appeal 
to the court of cassation. 

The United States and Spanish commission, organ- 
ized in June last, has not yet decided any claims. The 
delay is owing to the difficulties on the part of Spain, 
in taking and filing proofs, as off-sets to those of Amer- 
icans in support of the facts presented in their memo- 
rials. The claims are for wrongs and injuries com- 
mitted against their persons and property, by the 
Spanish authorities in Cuba, since the commencement 
of the present insurrection. - 
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FREIGHT LAWS. 


The custom among railway companies of exacting 
enormous freight charges from local patrons, and, at 
the same time, carrying through freight at minimum 
rates, has been long practiced and equally long com- 
plained of. The cause of the low rates for through 
freight has been, mainly, competition between rival 
railway lines of great length; and, in order tomake 
up for the deficient receipts from freight of this kind, 
railway companies have been compelled, as they 
assert, to charge heavy rates on local freight. The 
attempt to remedy this alleged commercial evil meets 
with three distinct and potent species of opposition. 
The first species of opposition proceeds from the rail- 
way companies, who have the common desire for 
self-preservation and self-aggrandizement, and who, 
naturally enough, oppose all efforts from legislative or 
commercial sources to regulate their rates or diminish 
their profits. A convention of local railway patrons, 
called especially for the purpose of insisting upon 
lower and more equitable rates of freight, would find 
itself utterly powerless to produce the desired change ; 
for railway companies, relying on the necessities of 
local patrons, understand perfectly that they can 
charge very high local rates, with little or no diminu- 
tion in the amount of carriage. 

Again, if local patrons secure a few members of 
the legislature to introduce and support a bill restrict- 
ing and equalizing rates of freight, the railway com- 
panies are abundantly able to bring to bear counter 
influences sufficient to preclude any effective legisla- 
tion detrimental to their interest. Thus, even all pre- 
liminary measures to effect a change in the rates of 
freight, except as railway companies may find con- 
sistent with their own pecuniary purposes, are ren- 
dered fruitless. But, assuming that this first species 
of opposition is overcome, the advocates of freight 
laws run into a second difficulty scarcely less grave 
than the first. It is the difficulty of special legislation, 

No general State freight law could be framed under 
which railways, at large, could be successfully oper- 
ated. Rates which would be lucrative to certain 
roads would be ruinous to others. Rates which 
would be profitable for the New York Central would 
be fatal to many short lateral railways. And sipce 
the transportation of freight is the chief reliance of 
all railways, it is essential that each road should have 
rates adapted to its peculiar necessities. It is not 
only necessary to take into account the element of 
location, but also that of seasons of the year, length 
of the route, principal kind and amount of freight, 
financial condition and other elements which would 
necessitate a special statutory schedule for each road, 





present and future. Now, all public matters which 
cannot be formulated, generalized and reduced to 
statutory form necessitate one of two courses, either 
self-regulation or special legislation; and special 
legislation is acknowledged to be an evil quite as 
burdensome as any we have to guard against. The 
only general State law on this subject which has been 
proposed is a pro rata freight law, providing that the 
same rate per mile be charged for all distances, great 
orsmall, But it is manifest that this would be ex- 
ceedingly disadvantageous to certain long lines of 
railway running through States having such a law, 
while it would be equally advantageous to other lines 
connecting the east and the west, running through 
States not having such a law. The only equitable 
disposition of the pro rata freight matter would be by 
the adoption of a system of interstate laws, or a 
general national law, neither of which, however, has 
yet been proposed. 

The third source of opposition to freight legislation 
is less patent than the other two species, but not less 
real and noteworthy, because it lies beneath the com- 
mercial surface. If the appropriate legislation were 
finally secured, the Colossus of constitutional scrutiny 
would have to be undergone. Whether any law regula- 
ting the rates of freight is constitutional or not would 
depend largely upon the construction which would be 
put upon railway charters. Railway charters and 
the privileges, rights and duties which they transfer 
to the corporators are not the subject of alteration at 
every suggestion or resolution of legislatures, unless 
State constitutions have reserved the power ab initio 
to repeal or modify them whenever it may be deemed 
expedient, as is the case in Illinois and Wisconsin. 
“No State shall pass any law impairing the obliga- 
tions of contracts” is the great constitutional sgis be- 
hind which railways shield themselves. If, then, the 
present system of railways is allowed to continue, and 
the constitutionality of the laws under which they 
were formed is still judicially and universally recog- 
nized and maintained, there is no other way than to 
endure the present evils in the freightage business, 
Perhaps, however, “it is better to endure the ills we 
have than fly to others that we know not of.” 


Oe 


FEMALE CRIMINALS. 

From the time when the beautiful, but unfortunate, 
Mary Stuart was brought to the block by command 
of her stern and jealous rival, Elizabeth, to the time 
when the less fair and less noble Mrs. Surratt was 
doomed to the gallows for complicity in the assassina- 
tion of Abraham Lincoln —a period of nearly three 
centuries—there was no epoch so marked by the 
commission of capital crimes by women as the pres- 
ent. We might say that we are entering upon a 
period of female crimes almost unparalleled in the 
history of the world, since historians are in doubt 
whether all the crimes reputed to have been com- 
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mitted by the famed Lucretia Borgia were not the 
creation of Victor Hugo’s fertile brain, and whether 
the historic Lucretia Borgia was not a pure and inno- 
cent woman. Sufficient has transpired to demon- 
strate the capacity of women, as well as men, to 
commit great crimes. Less than two years ago the 
western borders of this continent were agitated by 
the tragic death of Mr. Crittenden, a distinguished 
lawyer and citizen of California, who was killed by 
Laura D. Fair, his mistress. And but a few months 
since Josephine McCarthy shot at one man in a Utica 
street car, missed her mark and killed another man. 
On an almost direct line between San Francisco, the 
scene of the Fair-Crittenden tragedy, and Baltimore, 
the scene of the alleged Wharton crimes, other capital 
crimes are alleged to have been perpetrated by 
women. Many cases of well-established and alleged 
capital crimes by females have come to light within 
the last two years. An observation of this startling 
record of female crimes shows that they were com- 
mitted for two principal motives—love of men and 
love of money. 

Mrs. Fair was passionately fond of men; and the 
same may be said of Mrs. McCarthy. Of Mrs. Whar- 
ton, it can only be said that she was the victim of a web 
of suspicious circumstances, and that, as a jury have 
decided that no evidence was adduced sufficient to 
establish her guilt, there was no crime as to General 
Ketchum and a fortiori, no motive. An analysis of 
female crimes reveals the fact that when women are 
under the influence of a violent mental impulse, as 
revenge or jealousy springing from ardent love, a pas- 
sion approximating to temporary insanity, the pistol 
is the weapon, a public place is the locus. When the 
mental impulse is of a milder form, consisting of a 
desire for the possession of money or of a lover, and 
there is a human obstacle in the way, the instrument 
is a cup of poison, the place is the quiet and seclusion 
of domestic life. The treatment of female criminals, 
when arraigned for trial, has reflected credit upon our 
advanced and benignant civilization. The greatest 
kindness and leniency has been extended to them, 
both in prison and in court. The delicacy and com- 
plexity of the nervous organization of women, their 
fair forms and features, their mysterious and interest- 
ing mental modes have all been accorded due con- 
sideration and deference. One of the most noticeable 
phases of this subject is the fact that men are predis- 
posed to be mild and charitable toward female crimi- 
nals; women are predisposed to be severe and un- 
charitable. As in the case of Laura D. Fair, the the- 
ory of the defense was insanity, and probably will be 
such at the new trial; so in the case of Josephine 
McCarthy, whose trial is definitely settled for the last 
week in April, the defense will be insanity on the 
part of the accused. And while there are scores.of 
men willing to believe that there was as much actual 
insanity in the Fair-Crittenden case as in the Cole- 
Hiscock case, or as much uncontrollable mental and 





physical action in the McCarthy-Thompson-Hall case 
as in the McFarland-Richardson case, there is scarcely 
a woman to be found who is willing to concede as 
much. But, in whatever way these remarkable trials 
may be determined, the fact will remain that we are 
passing through a period of female crime which is 
equally uncontrollable, and difficult to treat in a judi- 
cial way. 

So long as juries continue to ignore legal distinc- 
tions founded on the mental status of accused persons, 
at the instant of committing the deed, and persist in 
deciding according to their own uncultivated and 
obtuse sense of justice, we cannot expect to see female 
criminals dealt with exactly as they should be. 
Whether this alarming increase of capital crimes by 
women is due to defects in society, to the increasing 
prevalence of independent ideas and modes of action 
among the female sex, the doctrines of woman’s 
rights and free love, or of a disregard of that human 
life which woman plays so large a part in bringing 
forth, it must be admitted that the remedy for these 
evils does not exist in present or possible statute law, 
but in social reform. It is to be hoped, however, that 
this outburst of female crime is but spasmodic and of 


short duration. 
—— - ooo —-- — 


UNCONSTITUTIONAL TAXATION. 

Under the statutes of California a tax of five dol- 
lars has been for some time past levied on each pas- 
senger arriving in that State from a foreign port. A 
few natives of New Granada, on their arrival at San 
Francisco recently, refused to pay the tax. A law 
suit was the result, and the State supreme court has 
decided that the law is unconstitutional and an in- 
fringement of the right of congress to regulate com- 
merce. 

This decision of the State supreme court of Cali- 
fornia is probably correct. At least, until we have 
the full report of the case, and not merely the reswmé 
of it contained in the newspapers, we are willing to 
act on the maxim omnia presumuntur. Indeed, 
although judges do err sometimes, yet they are, as a 
rule, impregnable, and, for one cause that they decide 
wrongly, they adjudicate on fifty others correctly. A 
young author will do well to bear this suggestion in 
mind, and not to cavil boldly at every thing that his 
inner conscience does not at once admire. Excessive 
and unscrupulous criticism is the mark of a con- 
temptible disposition if not of a weak mind, and may 
remind one of the small man in Scott’s novel who 
always, when a riot arose, went for the biggest man 
in the crowd. 

Although imbued, however, with respect for the 
bench, and though we have not yet been favored with 
a perusal of the case in an authorized report, yet we 
must say that a poll tax on human beings, however 
objectionable on various grounds, is not, per se, a tax 
on commerce. People are persons and not things, 
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according to the categories of Blackstone and Kent. 
Political economists call us commodities. But we call 
them hard names in turn, both species of epithets 
being probably misnomers. If then there is a generic 
distinction between persons and things, how can a 
tax on passengers by sea or by land be regarded as 
an interference with the freedom of commerce. Men, 
indeed, may sell and buy. But, non constat, that they 
will do so. The passengers may be private gentlemen 
traveling for pleasure. Are the tourists, then, to be 
interrogated in order to subject themselves to pen- 
alties contrary to the common-law maxim, Nemo 
scipsum criminare cogitur. Although they must 
necessarily buy at least victuals and drink in their 
new domicile, yet this consequence is too remote to 
be legal damages, or to render the tax a damnose in- 
fringement upon the exclusive privileges of congress 
in respect to foreign and internal trade. Citizenship, 
too, is acquired by residence, and a State may con- 
sider a slight initiatory fee a mark of bona fides on 
the part of the new comer, and that he is not prepar- 
ing to “go through the court to take the benefit of 
the act,” or to perform any other plenary function 
of insolvency. 
We fear, indeed, that our opinions on this point are 
_ concluded by authority. Yet, if the question were 
res integra, there is every reason to contend that the 
State right of citizenship involves a right to tax 
citizens in any way that does not interfere with com- 
merce necessarily, immediately and directly. 
a ne 


OUR INSTITUTIONS. 


A foreigner, and we are not quite sure but that 
even a native, might very well imagine that the times 
were sadly out of joint in this country, and our re- 
publican institutions almost in a state of collapse. 
We have had, and are having, all sorts of “investiga- 
tion” and “ inquisitions” on all sorts of charges and 
aimed at all sorts of public officers. This State has 
been particularly fruitful in this kind of thing. Its 
“reform” legislature came to Albany with the con- 
viction that every thing must be reformed, and especi- 
ally every thing in New York and Brooklyn, and all 
sorts of remedial measures have been brought for- 
ward, and all sorts of means have been adopted to 
detect corruption and malfeasance. 

It is certainly wise and commendable to remedy 
real evils and to adopt effective cures for malfeasance 
in office. But he is an inexperienced physician who 
insists upon his patient trying a little of every thing 
in the pharmacopzia. The reforming besom in like 
manner is being applied not wisely but too well. 
There is hardly one of the proposed panaceas that 
would not produce a new crop of fungi of its own. 
Indeed, most of the alleged abuses are of long stand- 
ing, and have been enjoyed by politicians of every 
party as they came successively into office. At this 
moment General Sigel is making the very charges 








that were so much complained of in the register’s 
office. Mr, Samuel B. Higginbottom deposed to this 
effect on the 2lst of March, before the subdivision 
of the judiciary committee at the Fifth Avenue hotel 
in New York. It is plain that General Sigel and his 
predecessors can place an adequate value on their ser~ 
vices, and can charge well either in the field of battle 
or on the legal arena. The fact is, our civil servants 
are only just familiar with the duties of their office 
before they are changed. What object can a mayor 
or register have in discovering remedies for the abuses 
and “ insolence of office,” “ the law’s delays,” and the 
other ills which “flesh is heir to.” Since all officials 
are kept on such a treadmill of politics that if they 
“pause and consider” but for a moment, they are 
lost. There is a huge chorus both of friends and foes 
always at hand, whom they must conciliate or over- 
throw. Officials, therefore, have really no time and 
certainly no inducement to economise the public 
money. 

The remedies are to be found in a reasonable per- 
manence of office, good salaries, and the abolition of 
all fees except nominal ones, Law taxes have been 
condemned by every reforming jurist from Bentham’s 
day down to the present time. Where copies of 
documents are required, these should be taken by the 
attorney or his clerk, and the books left to his inspec- 
tion for this purpose for a limited time as bespoke. 

Instead of stopping up the minor rivulets of incon- 
venience and expense, the legislature should first of 
all give the judges and other officials an interest in 
simplifying procedure and practice. Let them be 
taken out of the whirl of politics—from off that 
treadmill which is a source only of demoralization 
and not of correction or improvement of moral char- 
acter — and there is no reason why our legal system 
and machinery should not work as smoothly here as 
in the United Kingdom. Instead of trying our judges 
and grand juries then, our legislature ought to try 
some of those means which more majorum have been 
successfully adopted in all the leading nations of the 
old world. 





DIRECTORAL INTRIGUES, 


The officers of a certain defunct insurance company 
have been accused of having borrowed large sums 
from their corporation, and given as security their 
notes and real estate mortgages. After the Chicago 
fire, semble, they went to that city and bought up 
claims against their company for a few cents on the 
dollar. They then proposed to pay off their notes 
and mortgages with the Chicago claims at their par 
value, But the company was put into liquidation, 
and the receiver, it is to be hoped, proved adverse to 
facilitating such a smart piece of fraud. 

Trading companies are partnerships, and are gov- 
erned by the common law relating to such associa- 
tions, except so far as there is express statutory pre- 
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vision to the contrary. Now, no partner can buy up 
claims on the firm in order to make a profit thereout 
for himself. Partners are mutual trustees, and are, 
consequently, constructive trustees of all illicit gains 
made by them in their conduct of the partnership 
affairs. It thus has happened that, although trade is 
essentially a common-law matter, yet it has been 
brought under all the most beneficent rules of equity. 
Hence, there is no joint tenancy among partners. 
Real estate, likewise, when used by the firm, is per- 
sonalty as between the partners, and no technicality 
such as that on which we have commented is allowed 
to affect the rule that equality is equity. All gains 
made by each partner in the course of the partner- 
ship must be equally divided among the rest. Were 
it not for this rule frauds would be still more numer- 
ous than they now are in corporate matters. Never- 
theless, indeed, we know that, in despite of all the 
acts of equity and law, partners in corporations often 
job by means of nominal contractors for their own 
benefit. All such jobbery is as illegal as the conduct 
we have referred to on the part of the insurance 


directors. 
——e © o——_——__ 


TREATY MAKING FUNCTIONS. 


The treaty making power is vested by the British 
constitution in the sovereign only. Queen Victoria has 
the constitutional right to make any treaty she pleas- 
es, and to refuse to ratify any treaty, even though it 
be approved by both houses of parliament. The En- 
glish sovereign has also the power to veto any bill, 
nor can it be passed afterward by any majority 
against the will of the monarch. That personage is 
one of the three estates. 
faculty, ora power in the land. The prerogatives of 
the monarchy, however, are, after all, only nominal. 
The sovereign may, indeed, object to signing any bill 
that declares that the power of the crown has, in the 
words of Fox, “increased, is increasing, and ought to 
be diminished.” But, then, the commons need not 
grant any supplies, and the sovereign could hardly 
resort to the indignity of pledging the crown or other 
regalia, and, therefore, the house of commons is 
really the master of the situation even in those re- 
spects, such as the making of treaties which are speci- 
ally conferred by the British constitution on the sover- 
eign. 

Mr. Horsman, an active member of the house of 
commons, recently asked Mr. Gladstone to assure the 
house that the queen would not, without the consent 
of parliament, open fresh negotiations respecting the 
Alabama treaty. The prime minister declined giving 
the required assurance to the extent sought. He said 
it was impossible that a treaty-making power should 
be vested in the legislature and not in the executive, 
but that still the legislature would be kept informed 
of the course of the proceedings. Mr. Horsman re- 
ferred to the privileges of our senate in refutation of 
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Mr. Gladstone’s views on the relations of the legisla- 
ture or any of its branches to treaty-making functions. 
But the prime minister, of course, would not yield any 
deference to the authority of a democratic constitu- 
tion. In fact the excessive prerogatives of the Brit- 
ish sovereign are advantages to the house of commons 
in their contests with the chamber of peers. These 
have their hereditary estates and rents, and laugh to 
scorn any threat of the commons, except that of cre- 
ating new peers. The crown, however, can do even 
this, and, consequently, as the sovereign must do 
whatever the house of commons desires, the commons 
are the only real power in England. 

When Mr, Gladstone wished to abolish the system 
of promotion by purchase in the army, he searched 
the precedents and found that the crown could pro- 
prio vigore alter the system in question. Accordingly 
he abolished the system of purchasing commissions 
without asking the permission of the lords. If the 
peers are opposed to the views of the ministry on the 
Alabama affair, the same course will be taken. The 
queen’s signature will be affixed to any document of 
which Gladstone and his majority in the house of 
commons will approve, and the lords will not be 
troubled in the matter. The only privilege of the 
lords which the commons will probably never disturb 
is that of being the ultimate appellate court for dis- 
contented suitors at law or equity. In all other re- 
spects the commons at the present day engross all 
real political power in England. 





THE SAILORS’ PROTECTION BILL. 


An important bill has been introduced at Washing- 
ton by Mr. Conger, of Michigan, for the purpose of 
protecting seamen from imposition. The bill, it is 
true, provides for the appointment of a commissioner 
to look after the benighted tars. This looks, so far, 
like a job and the creation of a sinecure. However, 
unless people are in some way remunerated for 
«tending to the interests of their neighbors and also 
for bringing in bills in their behalf, there will be very 
little of positive legislation. The political party 
which, for the time being, has possession of office, is 
anxious to create fresh patronage for itself. Without 
this motive few bills would be introduced. In like 
manner, the opposition wish to show the country the 
good they would do if they were clothed with the 
authority of office in the political race. All this is 
fair. The laborer is worthy of his hire. It is doubt- 
ful, however, whether Mr. Conger’s bill cannot be 
carried into effect by the machinery which is already 
at the disposal of the government. 


—_+-o—___ 


The Wisconsin legislature has agreed to an amend- 
ment to the constitution of that State, increasing the 
number of supreme court judges from three to five. 
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CURRENT TOPICS. 


In consequence of the fact that the act of congress 
of February 28, 1871, relative to the manufacture and 
inspection of marine engines has now come in force, 
much anxiety has been felt by the owners of rolling 
mills and by boiler manufacturers, as to the responsi- 
bility which this law imposes upon them. The act 
was to take effect twelve months after its passage, 
and provides that every plate of boiler iron or steel, 
made for use in the construction of steamboat boilers, 
shall be stamped with the name of the manufacturer, 
the place where manufactured, and the number of 
pounds tensible strain which it is capable of bearing 
per square inch; that each plate shall be subjected to 
inspection ; and that any manufacturer of boilers shall 
neglect to use plates thus stamped and inspected, on 
penalty of $1,000. It is understood that certain pas- 
sages in this act render the manufacturer of iron and 
steel plates for boilers liable for all damages arising 
from defects so long as the boilers are in use, and this, 
notwithstanding inspection. Such an extension of 
the common-law liability of boiler plate manufactur- 
ers is somewhat like the anomalous decision in New 
York, holding railroad companies responsible for a 
vehicle absolutely roadworthy—the difference be- 

“tween the two being in the location of the responsi- 
bility. Boiler plate manufacturers would not com- 
plain if their responsibility ended with the process of 
inspection; but, as the law is now understood to be, 
the liability is so extensive as to amount to an insur- 
ance — a liability which manufacturers are not willing 
to assume; and, as a consequence, rolling mills and 
iron foundries refuse to manufacture plates for marine 
engines, and much damage is done to both commercial 
and manufacturing interests. We understand that a 
bill is now before congress to repeal or modify this 
law so as to make it conform to the just requirements 
of the case. Such a modification of the law we deem 
imperative. 


The diminutive State of Delaware is no longer alone 
among civilized people in the possession of a whipping 
post, although its pillory may still be unique. Their 
Australian antipodes, the dwellers in the land of spicy 
breezes, wool and gold, have enacted that all offenses 
against the chastity of women shall be punished by 
flogging. While we agree with this far-off country 
that perfect protection should be afforded woman’s 
virtue, so far as the law can go, we must dissent from 
the mode of punishment as being inappropriate to an 
advanced civilization and unworthy the name and 
prospects of the people of Australia. 


Among the indirect consequences of the Franco- 
Prussian war were numerous State trials in France, 
instituted against the leaders of the commune. An- 
other source of litigation has sprung up in that unfor- 
tunaie country equally consequential upon the war. 
The- French newspapers, which are nothing if not 





rabid in their criticisms of public men and measures, 
have been constantly harassing the Napoleonic officers 
in regard to their conduct immediately before and 
after the surrender at Sedan. Gen. Trochu has now 
commenced a prosecution against the Figaro for alleg- 
ed libellous strictures on his associations with Napo- 
leon. The trial has begun, and has excited extraordi- 
nary interest. An imposing array of distinguished 
witnesses have been present and already sworn — 
among them the Marquis of Andelanne, Ex-President 
Schneider, ex-Ministers Chevrau, Viutry, Magne and 
Rouher, Count Palikao and M. Pietri. The French 
lawyers cannot find fault with having nothing to do 
now-a-days. 


An extraordinary constitutional difficulty has 
sprung up between the two branches of congress 
which will probably result in considerable delay in 
regard to the regulation of the duties on tea and 
coffee and may call for judicial determination in some 
form. The house passed a bill repealing the duties on 
tea and coffee, and, as usual, sent it to the senate. 
The senate, under form of an amendment to this bill, 
passed a bill to reduce these duties on tea and coffee, 
instead of repealing them altogether. The bill, in 
this form, was retransmitted to the house, which 
immediately became indignant at the course pursued 
by the senate and passed a resolution, by a vote of 
153 to 9, declaring that the senate substitute duties 
were in conflict with that clause of the constitution 
which requires that all bills for raising revenue shall 
originate in the house of representatives, and that, 
therefore, said substitute for the house bill be laid on 
the table. A message announcing this resolution was 
sent to the senate, where it was characterized as 
extraordinary and was laid over for future discussion. 
The right of originating all bills for raising revenue is 
vested exclusively in the house by article 1, section 7, 
of the constitution of the United States; and, as this 
is the only legislative privilege which the house enjoys 
to the exclusion of the senate, the former may well 
be jealous of its right. And whether such a modifi- 
cation of the bill in question amounts to an origina- 
tion of a bill “for raising revenue,” by the senate is a 
nice question of constitutional law. 

ee 
GENERAL TERM ABSTRACT. 


New York CoMMON PLEAS—FEBRUARY TERM, 1872.* 
(Continued.) 
PRINCIPAL AND AGENT. See Contracts. 
REAL ESTATE. 

1. Title of owners of land abutting on a street on the 
closing of the same.— The defendants, on March 17, 1871, 
purchased at public auction from the plaintiffs, besides 
other lots in New York city, three certain lots, known 





*These abstracts are prepared by HuacH L. CoLe and 
NICHOLAS MuRRAY, Counselors, No. 8 Broad street, New 
York, who will be glad to receive, from members of the bar, 
cases and points in all causes argued at general term in the 
first and second departments. 
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by the numbers 13, 15 and 16, lot 13 lying wholly within 
Apthorp’s lane, and lot 16 lying wholly, and lot 15 
partly, within the Bloomingdale road. At the time of 
the purchase, and also of the date appointed for the 
delivery of the deed, Apthorp’s lane and the Bloom- 
ingdale road were used as public highways. The de- 
fendants refused to take deeds of lots 13 and 16, and 
demanded a deed of so much of lot 15 as was not 
included in the Bloomingdale road, at a price propor- 
tionate to the price of the whole lot. They also offered 
to take a deed to the whole of lot 15 at the price bid. 
The plaintiffs refused both offers. The defendants, at 
the time of the purchase, did not know that these lots, 
or any part of them, lay within the Bloomingdale road 
or Apthorp’s lane. The questions arising are: 

I. Was Bloomingdale road or Apthorp’s lane legally 
closed on the 15th day of April, 1871? 

Il. In the event of their, or either of them, being so 
closed were the defendants entitled to a specific per- 
formance? 

III. In the event of Bloomingdale road not being so 
closed, were the defendants entitled to so much of lot 
15 as did not lie within the road ? 

No proceedings have been taken to close the Bloom- 
ingdale road. The only thing done has been the filing 
of the maps by the commissioners of the Central Park, 
under the act of April 24, 1867, chapter 697. If the road be 
not closed by the act of 1867, it was conceded that it is 
not closed. The clause supposed to refer to the closing 
of the road, is as follows: 

8 . “And all streets, avenues, roads, public squares and 

laces, the grades thereof heretofore laid out and estab- 

ished " within the district mentioned in the first section of 
this act, which shall not be shown or retained on the maps, 
to be filed by the commissioners as before mentioned, shall, 
from and after the time of filing said maps, cease to be or 
remain public streets, avenues, roads or squares.” 

The description in the deed to the plaintiff's testator 
is as follows: ‘Beginning at a point on the north- 
easterly corner of Broadway and Ninety-third street, 
and running thence northwardly along the easterly side 
of Broadway 102 feet, to the southerly side of Apthorp's 
lane; thence eastwardly along the southerly side of 
Apthorp’s lane * * * thence * * * to the be- 
ginning.” Held, that as to the lots 15 and 16, involving 
the title to Bloomingdale road (or Broadway), it ap- 
pears, from the description of the premises in the deed, 
plaintiff's testator was never seized of the fee to the 
center of Bloomingdale road. It is admitted in the case, 
that, when the Bloomingdale road shall be closed by law, 
the title to lots 15 and 16 being the abutting half of the 
same will revert to the estate of Fearing, as the owner 
of the abutting land; but this admission is contrary 
to the law upon the evidence of his title afforded by 
the deed to him, and the court cannot discuss the law 
upon a fact which does not exist, nor give judgment 
which must be wholly inoperative. The boundary on 
Broadway (or Bloomingdale road) does not commence 
at the corner of Broadway and Ninety-third street, 
which would be the intersection of the center line of 
these streets, but commences at the northeasterly cor- 
ner of those streets; the boundary, also, does not run 
along the line of Broadway nor along Broadway, either 
of which would mean the center line of Broadway, 
but runs along the easterly side of Broadway. This 
excludes the whole land used as the public street, and 
gives no title to the soil of the street from the easterly 
side to the center of the street The act of 1867 will 
not, therefore, defeat the title of the true owners of 
the fee of the street, nor prevent the land reverting to 





such owners. Asthe point stated has not been argued, 
@ re-argument is ordered of the question whether the 
Fearing estate has any title to the land abutting on 
Broadway. Fearingv. Irwin. Opinion by J. F. Daly, 
J., and Daly, C. J. 

2. Act of 1867, chapter 697, construed: closing of 
streets in New York city. — As to lot thirteen the case 
is different. The title of Fearing to the center line of 
the street is clear, and the only question is, whether, at 
the time of the sale to defendants, Apthorp’s lane was 
closed, according to law. The lane was open and used 
as a public street at the time of the passage of the 
act in question. The lane is within the district men- 
tioned in the act, and the commissioners of the Cen- 
tral Park have duly filed their maps and the lane does 
not appear onthem. The filing of the maps by the 
Central Park board, pursuant to the act of 1867, and 
the express declarations of that act, close the roads 
not shown on the maps, without any other form or 
authority, and subject to no other proceeding or con- 
dition, and the persons damaged are left to their rem- 
edy under the acts of 1852 and 1853. Ib. Opinion by 
J. F. Daly, J. 

3. ** Closing” of roads: power of legislature.— The 
legislature has equal authority over roads, so far as the 
public user is concerned, laid out by city authority 
and those dedicated from time immemorial to public 
use. ‘This power it may exercise directly or through 
delegated powers vested in local authority. The term 
‘closed ’’ applied to a road has a technical meaning, 
and the closing of a road has legal consequences per- 
fectly well established. The consequence of closing a 
public road is that the possession of the land reverts to 
the owners of the fee of the road relieved from the in- 
cumbrance of public user. Ib. 


REMOVAL OF CAUSES. 


Appeal from order of special term denying motion to 
remove this cause into the circuit court of the United 
States, under the acts of congress of July 27, 1866, and 
March 2, 1867. 14 Stat. 306, 558. This action is by plain- 
tiffs, citizens of New York, against the defendant, a 
resident of Pennsylvania. A reference was ordered, 
and the cause has been partially tried before the ref- 
eree, the plaintiffs not having closed their case, the 
defendant took the steps necessary to remove the cause 
into the United States courts, under the act of March 
2, 1867. No question was raised as to the regularity of 
the papers or the sufficiency of the sureties, the only 
questions on appeal being: 1. Whether the court has 
any jurisdiction in the matter after the proper papers 
had been filed. 2. Whether, if the court has jurisdiction, 
the application was made in due time, that is, before a 
“final hearing or trial.’’ Held, a trial is the examina- 
tion of the facts inissue. Such examination was pro- 
ceeding when the application was made, and if the 
trial, from its commencement to its final determination, 
must be regarded as a whole, and not divisible for the 
purpose of this statute, it would seem that an applica- 
tion to be made before final trial must be made before 
the first step in the trial is taken, as well as before its 
conclusion is reached. The learned judge, delivering 
the opinion in dissent, states that the provision of the 
statute should be read “before final hearing or trial’’ 
has been had. If the statute contained these words, 
there would be no difficulty in determining the ques- 
tion, as the expression has been had refers to 4 past or 
completed trial. It would be equivalent to a provision, 
that the cause might be removed before the cause is 
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“tried” or “finally heard,” a very different matter 
from the pending examination of the issues. 

The appellant argues that if a trial should have pro- 
ceeded one day and been adjourned to the next, and 
thenon-resident meanwhile discover that through the 
partiality of the judge or jury or spectators, he must 
be prejudiced, he should be permitted to remove his 
cause. The best answer to this is, that congress, even 
in cases where there was most reason to apprehend 
injustice from such local causes, has limited the 
time of applying to remove the cause far more strictly 
than the appellants claim. By the act of May 11, 1866, 
in actions against civil or military officers of the Uni- 
ted States for acts done in their official capacity, the 
defendants may remove the cause, but such removal 
must be made “before a jury is impaneled.”” The 
provision of the act of March 3, 1863, section 5, allowing 
removals of such actions after judgment has been held 
unconstitutional, and we suppose that any provision 
for the removal of such causes after the jury was 
impaneled and the trial of the issues of fact had com- 
menced, would be a violation of the seventh amend- 
ment of the constitution and void. 1 Gallison, 20; 3 
Peters, 447; 9 Wallace, 274, cited. Order affirmed. 
Strong et al. v. Black. Opinion by J. F. Daly, J., 
Daly, C. J., concurring. Robinson, J., dissentiente. 

2. Dissenting opinion in above cause.— The learned 
judge delivering the opinion in dissent makes a very 
full and elaborate review of the different acts of con- 
gress as to the removal of causes, and refers to the case 

‘of Dart v. Walker (decided in this court at December, 
1871, general term), 5 Albany Law Journal, 8, in 
which it was held, that an application for removal 
might be made after a new trial has been granted and 
judgment reversed. He says, that the reference to 
the acts being on the question as to the stage of pro- 
gress in the cause, when the application for removal 
can be made, to wit: “‘before the impaneling of a 
jury,” which is the beginning of a trial as contrasted 
with the other terms “‘ before trial;’’ ‘‘ before trial or 
final hearing;”’ ‘“‘before or after trial,’ and “‘ before 
the final hearing or trial,’ leads to the conclusion, that 
the term “‘trial’’ is not to be regarded as an act entered 
upon or a mere matter of progression in the examina- 
tion of the merits, but as an integral and consummated 
fact, i. e., the complete judicial examination and de- 
terminavion by a jury of the issues, and that no trial 
has been had within the meaning of any of these stat- 
utes until a verdict or final decision has been rendered, 
whatever progress may have been made toward its com- 
pletion. Thealteration of the language of the amend- 
atory act of 1867, from that used in the original act of 
1866, also strengthens the conviction that it was thereby 
intended to give more cogent expression in furtherance 
of this construction of the word “‘trial.”’ In that view, 
the provision in question should be read as follows: 
“before the final hearing or trial” “has been had” or 
“has taken place,” and not before the “final hearing 
or trial’? has been commenced. Order should be re- 
versed. Ib. Opinion of Robinson, J., dissentiente. 

REPRESENTATION. See Insurance. 
RES ADJUDICATA. See Landlord and Tenant. 


STATUTES, CONSTRUCTION OF. See Brokers and Fact- 
ors ; also Landlord and Tenant, and Real Estate. 


STREETS AND HIGHWAYS. See Real Estate. 
TRIAL, DEFINITION OF. See Removal of Causes. 





UNITED STATES CONSTITUTION. See Removal of Causes. 
WARRANTIES. See Insurance. 


SUPREME CouRT— First DEPARTMENT. 
JANUARY TERM, 1872. 
APPEAL. 

1. Motion for a a stay of proceedings. — A motion for 
a stay of proceedings is addressed to the favor of the 
court. The judge below allowed a stay upon terms 
which he approved, but which the appellant did not 
choose to comply with. Being discretionary the order 
is not appealable, and especially is this proper when 
the motion is granted upon terms. The terms can 
never be reviewed; appeal dismissed. Schmidt v. Levy 
etal. Opinion by Cardozo, J. 

ARREST AND BAIL. See Jurisdiction. 
ASSIGNMENTS. See Fraudulent Representations. 
AUCTIONS AND AUCTIONEERS. 

1. Expenses and commissions of auctioneers. — This 
action is brought to recover the difference between ten 
per cent and two and one-half per cent, the statute 
commissions (2 Rev. Stat. [5th ed.], 463, § 36), and also 
the penalty for a violation of sections 36 and 37. The 
account of sales of the furniture of plaintiff, sold at 
auction, amounted to $701.35, and the defendants de- 
ducted for ‘‘commissions and charges’ $70.13, being 
ten per cent on the amount of the sale. The defend- 
ants offered to prove of what the “‘ charges’”’ consisted, 
and that they were disbursements and expenses in- 
curred with a view of making the sale more attractive, 
and also other incidental expenses not contemplated or 
required by the statute, but which were for the benefit 
of the plaintiff. The plaintiff’s counsel objected to the 
evidence as offered. Objection sustained, and excep- 
tion taken. Judgment in favor of the plaintiff. Held, 
the evidence of the disbursements and expenses was 
improperly excluded. The statute fixing the amount 
of an auctioneer’s compensation for his services, in the 
absence of an agreement in writing, at two and one- 
half per cent on the amount of the sales, refers only to 
his services as an auctioneer. The ruling below de- 
prived the defendants of showing, that their charges 
for disbursements were within the rule properly laid 
down in Leeds v. Bowen, 1 Rob. 10. In the absence of 
a written agreement, compensation for services as auc- 
tioneers cannot exceed the two and one-half per cent, 
but what other charges for disbursements and expenses 
they may be entitled to must depend upon what they did 
beyond the sphere of their duty as mere auctioneers, 
and upon what, as factors, it was right, reasonable and 
customary that they should and did do in respect to 
this class of property. Judgment reversed. Russell 
v. Miner. Opinion by Cardozo, J. 

2. Services of auctioneers.—The services which an 
auctioneer, as such, performs are selling property at 
public sale to the highest bidder. All else is beyond 
his mere calling as auctioneer, and it is only for ser- 
vices as auctioneer that the compensation is given. 
The remark in 1 Robertson (supra) that those services 
are not merely the offering of the goods for sale and 
striking them off is incorrect. Ib. 


CASES REVIEWED. See Municipal Corporations. 


CONSTITUTIONAL LAW. See Municipal Corporations. 


conTRActs. See Executors and Administrators; also 
Fraudulent Representations and Measure of Damages. 
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CONVERSION. 


This action is brought to recover of the defendant for 
the alleged conversion of ninety-six bales of gunny cloth, 
consigned by the plaintiff to the defendant, at Mata- 
moras, Mexico, and received by him on March 21, 1865. 
On April 20, bagging became unsalable at Matamoras, 
and the plaintiff was advised of that fact, and also that 
the defendant would ship it to Galveston for sale, un- 
less he received different directions from the plaintiff. 
On June7, plaintiff wrote defendant, asking an advance 
on the cloth, but making no objections to its being ship- 
ped toGalveston. On June 12, the defendant answered 
this letter, advising plaintiff again of his shipment to 
Galveston, and declining to make any further advances. 
Defendant thereafter sold the cloth at Galveston and 
credited the proceeds of sale on the plaintiff's account. 

After the plaintiff had rested his case, the court dis- 
missed the complaint, and, from the judgment entered 
thereon, plaintiff appeals. Held, the plaintiff must 
be considered as assenting to the shipment to Galves- 
ton, as it was communicated to him and he made no 
objection, but asked for an additional advance upon it. 
There is no proof that the cloth could have been sold 
at the time of its receipt at any price. There are no 
facts proven from which a conversion can be made out. 
Judgment affirmed. James v. Schmidt. Opinion by 
Ingraham, P. J. 

CORPORATIONS. 


1. Capital stock: res adjudicata.— This action was 
brought to recover damages for the refusal of defend- 
ants to make a transfer of stock. One Goodall bor- 
rowed from plaintiff on the security of two certificates 
of stock of defendants. When the loan was made, 
Goodall had possession of two certificates with blank 
forms for power of attorney attached, and subscribed 
by W. T. Riggs and another party. No evidence was 
given of when or how Goodall obtained possession of 
the certificates. Goodall having failed to pay the loan, 
the pledge was sold to plaintiff. The officers of the 
company refuse to transfer these shares, alleging that 
they had already been transferred, and other certifi- 
cates issued in pursuance of a decree of the supreme 
court. In 1865 one Pleasants and the sisters of W. T. 
Riggs (who claimed that these shares were held in 
trust for them) commenced a suit against Riggs, the 
defendants and other parties to make effectual a decree 
of a Maryland court as to this stock. In the action 
here a decree was entered adjudging that the plaintiffs 
in that action were entitled to the stock, which in- 
cluded the stock now in question, and ordering the 
defendants to issue new certificates of stock to 
Pleasants, and making a perpetual injunction for- 
bidding Riggs to meddle with the stock, and forbidding 
a transfer of said stock by defendants except to Pleas- 
ants. In pursuance of that decree defendant issued 
new certificates of stock to Pleasants. The court below 
directed a verdict for plaintiff. Held, that the judg- 
ment in the action brought by Pleasants is no bar to 
thisaction. The plaintiff was not a party to it, and his 
rights cannot be affected thereby. Besides, even if it 
were a defense, that decree has not been complied with, 
and if it had been the plaintiff could not have held the 
certificates. By that decree it was provided that Riggs 
should deliver up the certificates in his name and the 
company should issue a new certificate to Pleasants. 
The company might have required a surrender of those 
certificates before issuing a new one. Not having done 
so, they must be responsible for the consequences that 





flow from such negligence. The proceedings in that 
action do not preclude the plaintiff from a recovery in 
this. New Haven R. R. Co. v. Schuyler, 34 N. Y. 30. 
The power of attorney being in blank is to be consid- 
ered as authorizing the party to whom it was givemto 
fill it up, and the objection on that ground is unavail- 
ing. McNiel v. Tenth National Bank, 5 Alb. Law J. 
48, cited. Plaintiff is entitled to judgment on the 
verdict. Holbrook vy. The New Jersey Zinc Co. Opin- 
ion by Ingraham, P. J. 
Also, see Municipal Corporations. 
courts. (Oyer and Terminer.) See Jurisdiction. 
DAMAGES. See Measure of Damages. 
EVIDENCE. See Auctions and Auctioneers. 


EXECUTORS AND ADMINISTRATORS. 


Contracts of executors: their liability: pleading. — 
The complaint states but one cause of action, and that 
is to recover from the defendants the sum of $600 (the 
amount of certain overdrafts on the plaintiffs), which 
the estate of the deceased had received, and to which 
it was not entitled. The complaint shows how it was 
paid, that is to say, part of it to the deceased in his 
life-time and the rest of it to the executors. Held, the 
law implies a promise on the part of the deceased in 
his life-time, and of his executors after his death, to 
repay the amount which he overdrew, and it implies a 
promise on the part of the executors to pay also the 
sum which they overdrew. From the facts stated, the 
law will raise a promise on the part of the latter to 
repay the whole amount overdrawn, and an action 
could be supported on that promise. Judgment below 
in favor of plaintiffs affirmed. The Tradesman’s Na- 
tional Bank v. McFreeley, etc., executors, etc., of Mc- 
Kinney. Opinion by Cardozo, J. 


FRAUDULENT REPRESENTATIONS. 


1. Assignments of claims against the United States. — 
Appeal from order dismissing the complaint. 

The substance of the complaint is, that the plaintiff, 
upon the faith of certain representations made by 
defendant, proposed to the defendant that he (the 
plaintiff) would purchase a certain claim against the 
United States government of $20,000, and pay $11,500 
therefor, if the defendant would call and see the third 
auditor, and if the third auditor would carefully ex- 
amine the case of said claim with the defendant, and 
after such examination say to the defendant that the 
claim was good and just, that all the evidence was in 
his possession that could possibly be necessary to insure 
the payment of said claim, and promise the defendant 
to make the said claim special business and pass the 
claim within ten days, and would further promise the 
defendant to recommend immediate payment, and 
allow the defendant to take the case of the claim, after 
the third auditor had passed it, to the second comp- 
troller, and get the warrant for payment of the claim. 
That the defendant, the next day, falsely and fraudu- 
lently represented to plaintiff that all the foregoing 
requirements had been fulfilled, and, on the faith of 
defendant’s representations, plaintiff was induced to 
purchase said claim, and for that purpose delivered to 
the defendant $11,500, to pay for the same. That each 
of said representations were false. That the claim was 
rejected and will not be paid. That defendant did not 
procure for plaintiff a good and sufficient title thereto. 
Upon the trial, after the plaintiff had opened the case 
and before he had called any witness, the defendant 
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moyed the court to dismiss the complaint on the ground 
that the complaint does not state facts sufficient to 
constitute a cause of action, in that an assignment of 
the claim against the United States government, in the 
complaint mentioned, was expressly prohibited by the 
laws of the United States. 1 Brightly’s Dig. 132. 
Therefore, inasmuch as it was not possible for the 
plaintiff to obtain a valid title to the claim, all the 
representations alleged to have been made by the de- 
fendant were utterly immaterial, and fraud cannot be 
predicated of an immaterial representation. Held, 
that the nonsuit granted was wrong. The plaintiff 
could recover. if his proof sustains his allegations. 
Judgment reversed and new trial ordered. Shedd v. 
Montgomery. Opinion by Barnard, J. 


FREIGHT. See Lien. 


EABEAS corPus. See Jurisdiction. 


JURISDICTION. 

1. Oyer and terminer: arrest and bail. —It appears in 
this case that Hewlett, the relator, was in custody of 
the sheriff, under executions issued against his person 
on the 27th of September, 1871, upon a final judgment 
against him in an action in the supreme court, at the 
suit of Farnum and others. On November 3, 1871, Mr. 
Justice Barnard, while holding the court of oyer and 
terminer, made an order, signed by him, but not en- 
tered, and bearing the caption ‘“‘At a special term of 
the supreme court and of the oyer and terminer,’’ by 
which he directed that “‘E. T. Hewlett, committed 
June 12, 1871, on execution for $3,581.28, be discharged 
from imprisonment thereon, upon delivery of his own 
recognizance for said amount to the sheriff,” for the 
benefit of the plaintiffs, at whose suit said execution 
was issued. This order was served upon the sheriff, 
who, believing that the judge had not authority to 
grant it, and that obedience to it would not protect 
the sheriff from liability as for an escape, declined te 
discharge the prisoner. A writ of habeas corpus was 
issued, and upon that proceeding, before Judge Barn- 
ard, the judge ordered his discharge on the ground 
that Hewlett was illegally imprisoned. These proceed- 
ings are now on review by certiorari. Held, the order 
of November 3d only discharged Hewlett from impris- 
onment on a commitment dated June 12,1871. This 
would not justify his discharge upon execution issued 
September 27, 1871; but it will be best to regard this 
discrepancy of dates as a mere clerical error, as the 
volator is one of a number of persons who claim the 
benefit of the order of November 3d, and we may re- 
view the points at issue. It is plain, from a review of 
the papers herein, that the application in this case was 
made to the court of oyer and terminer, and not ata 
special term of the supreme court, and the questions 
are, first, had that court the power which it exercised, 
and, second, if it had, was the exercise of it right in 
this case. Assuming the jurisdiction claimed, the or- 
der was wrong, because the “ process,’’ which was all 
the court had before it, viz.: the execution, was in due 
form, and showed plainly that, by virtue of it, the 
plaintiff could be “further legally detained.” But it 
is plain that the court of oyer and terminer had not 
the jurisdiction which it exercised, and that defect, 
want of jurisdiction, may always, and at any stage of 
a proceeding, be raised. The power of the court of 
oyer and terminer to deliver the jails, according to law, 
of all prisoners therein, refers to cases of crimes, it 
being sclely a court of criminal jurisdiction. The pris- 





oner not being detained on a criminal charge, that 
court had no other power than that which any other 
court could exercise upon his being brought before it 
by habeas corpus, and he should have been remanded, 
because he is held on execution issued upon a final 
judgment of a competent court of civil jurisdiction, 
and such persons are not entitled to prosecute a writ 
of habeas corpus, or be discharged from imprisonment. 
The order of November 3d being beyond the power of 
the court, the order of discharge based thereon must 
be reversed and the prisoner remanded. People ex rel. 
Hewlett v. Brennan, sheriff. Opinion by Cardozo, J. 

2. Habeas corpus. — Where by the return to the writ 
of habeas corpus it appears that the relator is held by 
the sheriff upon civil process, and that another person, 
the plaintiff in the judgment, had an interest in his 
detention, the statute is mandatory that, before any 
order shall be made for his discharge, like notice shall 
be given to such party or his attorney of the time and 
place at which such writ shall have been made return- 
able, as is required to be given of special motions 
in the supreme court. 2 Rev. Stat. 589, § 46. 
That is, notice of eight days must be given to the 
plaintiff or his attorney. Such notice not having been 
given here, the court had no jurisdiction to grant the 
discharge. Ib. 

LIEN FOR FREIGHT. 


When a tender is not necessary.— Action by plain- 
tiffs to recover possession of a quantity of wheat which 
had been shipped by them from Oswego for New York, 
November 18, 1869. In the bill of lading was a clause 
that all damage caused by the boat or carrier, or de- 
ficiency in cargo, was to be paid for by the carrier and 
deducted from the amount of freight agreed upon, 
which was $1,122. The boat was stopped by the ice 
and remained frozen up all winter. The cargo was 
damaged to some extent by snow drifting through the 
deck. After the boat arrived in New York, plaintiffs 
demanded the cargo; defendants refused to deliver 
it usless the plaintiffs paid them the freight and 
charges; the plaintiffs offered to pay the freight, less 
the amour of damage and shortage; defendants still 
refused unless the whole freight and charges were 
paid; whereupon this suit was brought. No tender 
was made; but only the offer to pay, less damage and 
shortage. The question is, whether the defendants still 
have alien on the cargo. Held, in this case there was 
an absolute refusal to deliver the wheat unless the full 
amount of freight was paid. The payment of the 
freight and the delivery of the goods are to be con- 
current, and the carrier had no right to say that he 
would retain the goods till he received a sum he was 
not entitled to. Whether the deductions to which the 
plaintiffs were entitled under the bill of lading were 
large or small is not material, because the carrier re- 
fused to allow any deductions at all, and claimed to re- 
tain the property until the whole should be paid. The 
true rule seems to be this, that the mere assertions, 
unaccompanied by any other act, of a lien greater in 
amount than the lienor is entitled to, will not abrogate 
the necessity of a tender, for it may be that the right 
amount would be accepted; but when, as here, there 
is an absolute refusal to deliver up the property, unless 
a claim to which the party is not entitled is discharged, 
so that it appears that the lien claimant says in effect : 
“‘do what you will, tender any amount you please, un- 
less it be the whole of my unlawful demand I will not 
accept it, nor surrender your property,’ then the law 
dispenses with the idle ceremony of making a tender, 
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which the claimant in advance declares he will not 
accept, and an action may be brought immediately. 
Hoyt et al. v. Sprague et al. Opinion by Cardozo, J. 


MEASURE OF DAMAGES. 


The defendants contracted to sell to the plaintiff 
“the patent held by the plaintiff, and with the further 
agreement to make such conveyances as were necessary 
to carry the agreement into effect immediately upon 
the organization of a company, and, in consideration 
thereof, the defendants agreed to transfer to the plain- 
tiff an amount equal to $50,000 of the capital stock of 
the company, and to pay $500, and also $10,000 in 
stock for the tools, etc., used in manufacturing the 
patented articles.’’ This case was before the general 
term previous to this time, and it was held, that the 
contract contemplated the formation of the corpora- 
tion therein referred to by the defendants, and that 
the neglect or refusal to organize such corporation 
renders them liable to the plaintiff for such damages 
as he might sustain in consequence of such neglect. At 
the new trial, tle court below directed a verdict for 
the nominal amount of the stock. Held, this was 
erroneous. The plaintiff was entitled to damages for 
a breach of the contract. The amount depended on 
the value of the stock after the corporation was formed, 
to be proven by showing what such value would have 
been if the company had been formed, taking into 
consideration the property that was to be transferred, 
and also the fact that, by the breach of the contract, 
the plaintiff was released from the obligation to trans- 
fer the property. It may be that the stock would be 
valuable, or it may be that the damages would be 
merely nominal. Whatever it was, was to be ascer- 
tained by the jury frum the testimony. The rule of 
damages is to be fixed by proof of what the value of 
the stock would have been if the contract had been 
performed over and above the property retained by the 
plaintiff. Had the property been transferred by the 
plaintiff, then, in the absence of any proof of value, the 
rule adopted on the trial would be the correct one, but 
that is not this case. Verdict set aside and new trial 
granted. Kirschmann v. Lediard et al. Opinion by 
Ingraham, P. J. 


MUNICIPAL CORPORATIONS. 


1. New York city: Act of 1871, chapter 583, reviewed.— 
The recovery of the plaintiff in this case was for damages 
occasioned by the bursting or overflowing of a sewer 
built under the direction of defendants, and made of 
insufficient size and capacity to carry off the water. 
The case was sent to a referee, who finds that the dam- 
age was the direct consequence of the imperfect and 
insufficient construction of the sewer of which the de- 
fendants had notice. Repeated notices of the difficulty 
are shown, and promises from the Croton department 
to remedy the evil were made. The report of the ref- 
eree, in favor of plaintiff, was made May 4, 1871, and 
motion for judgment on the report was made August 
28, 1871. It is now objected to the plaintiff’s recovery 
that the act of April 19, 1871, chapter 584, provides that 
no judgment, except on issues of law, shall be entered 
up thereafter against the city or county of New York, 
except upon a verdict of a jury. The plaintiff claims 
that the act in question is a local act, and that its 5th 
section, containing the provision referred to, is not 
local, and is, therefore, unconstitutional. Held, that 
the contrary of plaintiff’s view has been decided in 
The People v. Supervisors of Chautauqua, 43 N. Y. 10; 





16 id. 58; 24 id. 405; 7 Abb. N. 8. 1, also cited. ,The 
provision of the act of 1871 cannot be avoided in its ap- 
plication. The plaintiff had not, by the report, ob- 
tained any vested right until the report was confirmed 
and judgment entered thereon. Until then, it was 
subject to the power of the court and to any law the 
legislature might pass affecting the remedy. 40 N. Y. 
561; and, In the matter of widening Broadway, 5 
Albany Law Journal, 103, cited. The judgment, in its 
present form, cannot be sustained. Reversed, and 
trial ordered before a jury. Loewenthal v. The Mayor, 
etc., of New York. Opinion by Ingraham, P. J. 

2. Liabilities of municipal corporations.— There was 
no obligation of the defendant to build a sewer, but 
having determined to do so, then the duty imposed on 
the defendant was to build one sufficiently large, and 
so constructed, as to carry off the water and not to 
throw it, by means of the sewer, on the adjoining prop- 
erty. 3 Hill, 612; 3 Comst. 463; 2 Denio, 433, cited. 
This case differs from Mills v. The City of Brooklyn, 32 
N. Y. 489, relied upon by the defendant. There the 
difficulty arose, not from the sewer throwing water 
upon the adjoining premises, but from there not being 
sufficient means provided to drain the surrounding 
lands, and the court held, that a municipal corporation 
was not liable for not providing sufficient sewerage for 
every part of a city or village. Ib 


NEW YORK city. See Municipal Corporations. 
PLEADINGS. See Executors and Administrators. 
RES ADJUDICATA. See Corporations. 


STATUTES, CONSTRUCTION OF. See Auctions and Muni- 
cipal Corporations. 


stock. See Corporations. 
SURROGATE’S COURT. 


The questions presented in the case at bar are mainly 
the same, and involve the same parties and the same 
estates as the Matter of Saltus, 3 Keyes, 500. The 
learned judges, in giving an opinion reversing the de- 
cree of the surrogate herein, review the evidence and 
the accounts presented, and hold that the executors 
are answerable for a proper application of the funds, 
which they had deposited with their co-executor 
as their common agent. They cannot relieve them- 
selves from the burden and care incident to a dis- 
charge of a fiduciary duty for which they charged 
and received full compensation from the estate by 
making a co-executor such a depository. 7 Barb. 124; 
8 Paige, 142, cases cited. The surrogate also erred in 
his direction to Pruyn, as executor, to invest moneys 
for the infant. Trustees are designated by the will. If 
they do not properly discharge their duties, they are to 
be removed and others appointed by this court. The 
surrogate has no authority to remove them. Decree 
reversed. Saltus et al. v. Pruynet al. Opinions by 
Ingraham, P. J., and Barnard, J. 

2. Assignments from cestui que trusts to trustees.— 
The surrogate, in his decree, gave effect to an alleged 
release and assignment purporting to have been exe- 
cuted by the respondent Francis Saltus to the ap- 
pellant Theodore Saltus. Held, that aside from the 
unsatisfactory character of the proof of its exe- 
cution, the assignment was clearly imperative. It 
was an assignment by a cestwi que trust to a trustee, 
without even a pretense of a disclosure of the nature 
and value of the interests assigned. It was a release of 
all demands, past and prospective, under the will of 
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the father of both parties, by which the testator had 
committed to one of them a continuing trust during 
the life-time of the other, for his protection against his 
own indiscretion and improvidence; so far as the trust 
related to real estate, the interest of the cestwi que 
trust was inalienable, and the release and assignment 
were in direct contravention of the statute. 1 Rev. 
Stat., 730, § 63; Belmont v. O’Brien, 12 N. J. 402. In 
respect of the personal estate, the release and assign- 
ment were presumptively fraudulent and void, and 
there was nothing in the evidence which tended to re- 
pel this legal presumption. The decree gives effect to 
this paper as a release to all the executors, though 
made to one who had previously been removed from 
office, and allows it to inure to the benefit of the trus- 
tees and the other cestuis que trust, who were not named 
in it, while, if it had been made to them in terms, it 
would have been, in view of the surrounding facts, a 
simple and absolute nullity. If such a paper could be 
sustained, it could not only subvert the statute, but it 
would render every trust by a testator, for the protec- 
tion of improvident children, a delusion and a mock- 
ery. Ib. 
TENDER. See Lien. 
UNITED STATES, CLAIMS AGAINST. See Fraudulent 
Representations. 
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THE LEGAL PROFESSION IN ENGLAND 
AND AMERICA. 


It is generally known in America, that the profession 
in England keep up a distinction between attorneys and 
solicitors on the one hand, and counselors and barris- 
ters on the other, which is not regarded in this country. 
But we apprehend the extent of this distinction, and 
how it operates, is not generally appreciated, if indeed 
it be at all generally understood here. It is not that 
they do not meet and interchange views, for that they 
must of necessity constantly do. But they are as 
entirely distinct as it is possible for any two classes of 
men to be, who are employed in carrying forward the 
same enterprises, and are constantly in immediate jux- 
taposition. 

Whether this distinctness and entire separation be- 
tween these two orders of the same profession is wise 
or not, or how far it might be modified, with the 
mutual advantage of both classes, we do not propose 
now to consider. There has been, and is being now in 
England, a good deal said, and something done in regard 
to this question of separation, or consolidation, or 
modification of this relation. And we may allude to 
it again in thatrelation. But for the present we desire 
to point out how the matter stands there. 

In the first place, then, the attorneys and solictors in 
England, and equally in Scotland and Ireland, are not 
members of the bar at all. They are not allowed to sit 
within the bar, unless it be as matter of indulgence or 
courtesy, while instructing or consulting one of the 
barristers; and then they are generally expected to 
stand, as men stand in the presence of princes, or of 
marked superiors in age or position. We do not mean 
that if a solicitor has occasion to hold a very long con- 
sultation with the counsel or barrister at the bar, which 
practically seldom occurs, and out of weariness or for- 
getfulness, he should sink down upon the nearest bench 
within the bar, or lean against it, he would be admon- 
ished by the barrister to stand up, although that may 
possibly sometimes occur. But generally, we suppose, 
this or any other similar departure from that etiquette 








would be attributed to some infirmity, either of body 
or mind, more commonly the latter, perhaps, as where 
we see one drumming on his hat, or the table, we 
attribute it to want of culture, or absent-mindedness, 
or sometimes both. [Rather an extreme way of put- 
ting it.] 

Nothing can be conceived more uncouth or incon- 
venient than the entire arrangement of an English 
court room. In Paris it is entirely different. There 
the palace of justice is one of the most venerable, 
roomy, comfortable, and at the same time august of all 
the public buildings of that elegant metropolis. And 
the court rooms in the palace of justice are broad and 
high and roomy, like the American court rooms, except 
that there most of the space is appropriated to the con- 
venience of the judges, while in England, as here also, 
the judges’ quarters are very narrow, and those of the 
bar more ample. 

The difference of the social position of the two classes 
of the profession in England is world-wide apart. That 
of the barrister is esteemed among the first class of 
the gentle and well-bred in the kingdom, coming next 
to the nobility and gentry itself. All the high judicial 
offices of the realm and its dependencies come exclu- 
sively from the higher order of the profession. No 
judicial appointments, as a rule, are made from the 
solicitors. Indeed, none can be so made. Many very 
eminent judicial officers have from time to time begun 
life as solicitors, but they have become barristers long 
before they were made judges, and this by keeping 
their full terms in one of the inns of court or law col- 
leges, the only avenue to the higher grade in the pro- 
fession. Lord Hardwicke was originally a solicitor; 
and the same is true of Chief Justice Wilde, of the 
common pleas, afterward Lord Chancellor; and Truro, 
avery eminent judge, and we believe the present Mr. 
Justice Hannen of the queen’s bench, was at one time 
a solicitor, and that he was called to the bench before 
he had taken a silk gown.* And there are many other 
similar exceptional cases; but the rule is otherwise. 

The distinction between senior and junior counsel, 
not only in position but in work, is maintained with 
great strictness, and, it might almost be said, severity. 

A barrister “in stuff,’’ who settles the pleading, and 
does much of the manual labor in preparing a cause for 
hearing, the moment he ‘takes silk,’’ as it is called, 
ceases from all such work, even in the causes in which he 
is already engaged, and other counsel must be employed 
and instructed before the case can proceed, if the delay 
costs the loss of a trial at the time appointed; at least 
this is the rule. There may be, now and then, an ex- 
ceptional case, growing out of the exceptional charac- 
ter of the man; for in England, as everywhere, there 
will be some exceptional characters, who will insist 
upon doing their own work in their own way, in spite of 
all the canons of custom, or the horrors of those who 
will regard them as little less than barbarians, because 
they presume thus to transgress the rules of etiquette. 

But no solicitor is ever, under any pretense what- 
ever, permitted to intrude himself into any office or 





* Mr. Jeaffreson, in his book about lawyers, gives a long 
list of distinguished members of the bar, who as 
solicitors; among whom he enumerates Sir William Grant, 
Master of the Rolls, and one of the most eminent of all the 
long line of English equity poy Lord Mansfield, the most 
original and self-reliant o the distinguished common- 
law judges; Lord Thurlow, for many years lord high chan- 
cellor, and whose ability and independence gained him re- 
spect, in spite of his ti coarse wit and constant 

rofanity ; and Sir Samuel Romilly, Master of the Rolls, and a 
ow lord for hearing appeals in the house of lords, although 
but seldom sitting that capacity. 
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function of the barrister, either senior or junior. He 
may know more law, and be better able to present the 
case understandingly to court or jury, than all the bar- 
risters in London or Middlesex; and that is sometimes 
true in a particular case; but he cannot be allowed to 
say one word to the court or jury, or to ask one ques- 
tion of any witness, under any pretense whatever. 
One would just as soon expect him to come into court 
in puris naturalibus, or to utter the direst profanity in 
the presence of the judges. The thing is not even to 
be dreamed of. If one happens to have a complicated 
cause, or a stupid barrister to conduct it, which is not 
an exceptional case anywhere, he must be content to 
let his solicitor, perhaps a brilliant man and an elegant 
speaker, distill his, the lieutenant’s, ideas through the 
cranium of his forlorn senior counsel, who is the only 
man whom etiquette wili allow the court and jury to 
listen to in the first instance, the other barristers fol- 
lowing him in the order of seniority; but the solicitors 
never, under any circumstances. 

There is another rule, too, which looks very queer to 
an American lawyer. The most candescending and 
courteous barrister will not, on any account, allow him- 
self to communicate with his client, face to face. That 
must be done, and can only be done, through the solicitor 
The client may himself understand the case better than 
any barrister, both the law and the fact. He may have 
a cause of greatcomplication and difficulty. He may 
sometimes feel that his solicitor is not fortunate either 
in his comprehension or his mode of communicating 
with counsel, and that he fails to give the fullest force 
of the cause, or some particular points of it, to the 
counsel. No matter; his mouth is sealed. He must 
commit an inexcusable discourtesy, or lose his cause, 
and lose it any way he will, if he presumes to violate 
the cast-iron etiquette and consistency of the English 
bar. His counsel would throw up his brief in the midst 
of the trial, if his client should presume to speak to 
him in court, or indeed out of court, in regard to the 
cause. It is athing not to be endured, and no man ever 
thinks of it, any more than the culprit in the dock, 
under sentence of death, thinks of redeeming his lost 
position by an assault upon the judge. The thing is 
simply impossible. It is not only fiat justitia ruat 
celum, but let justice come in its own way, or the sky 
will fall! 

Now, all this sounds very ludicrous to an American; 
more so, if possible, than our practice does to an En- 
glish barrister. An English barrister in full practice 
cannot well comprehend how this is endured by 
American counselors, for whom he cannot help enter- 
taining a sort of half-and-half respect, after seeing 
them, day after day, and finding that they sometimes 
understand the rules of the English law quite as 
familiarly as himself — whom he cannot help respect- 
ing, we say, if he would; but there is certainly no want 
of courtesy among the English bar toward their 
brethren in America, as many of us have had the very 
best reason to know and to feel. But, still, with every 
disposition to put himself in our places, he cannot com- 
prehend how such a man, who seems just as courtly and 
polished and learned as himself, can possibly ever 
condescend to be dogged by, it may be, a rather rough 
and disagreeable client for months and years, not only at 
his office and in office hours, but at his dwelling also; 
and at all hours and in all places; at home and abroad; 
in the railway carriage and by the wayside, and by 
letters innumerable; on all days, fasti et nefasti; before 
church and after church; at baptisms and fasts and 





festivals; not giving him time to eat or sleep in quiet; 
and ready, as the good patriarch said in his extremity, 
**to swallow down his spittle’ before he dies. 

We do not blame our English brethren for escaping, 
if they can, this awful ordeal. It is too sada truth to 
be lightly spoken of; but it is the life of an American 
lawyer in full practice, and it ought not to surprise any 
one that the profession in other countries cannot com- 
prehend why we submit toit. But we do, neverthe- 
less. 

It is a necessity which grows out of our perfect social 
equality among all grades and denominations of men. 
We doubt if the same degree of separation between the 
solicitor and counsel, or between client and counsel, 
exists anywhere else, as in England. We are sure this 
separation is much less rigidly enforced in Scotland 
than in England. In Edinburgh the members of the 
bar commonly have their offices at their dwellings, and 
there meet the solicitors and their clients; and in 
France there seems to be no reluctance among the most 
eminent avocats to meet both clients and the subor- 
dinate members of the profession, whether avocats or 
avoués, as the solicitors are there called. 

We are not surprised at the recent movement in En- 
gland to provide a more liberal basis for the intercourse 
of the different grades of the profession. We have 
watched the movement with sincere interest; not be- 
cause we have any hope that it could teach any lesson 
which it would be possible for us to profit by. This is 
one of the subjects to which the maxim nulla vesti- 
gia retrorsum applies with invincible force. It would 
no more be possible for the American bar to adopt and 
enforce any rules of etiquette among themselves, except 
those of the most general and unmeaning character, 
than it would to restore the wig and gown which are 
certainly not without their significance and value in 
the English bar. 

There is something about this matter of ceremonial, 
in America, which seems puzzling, when attempted to 
be viewed upon any basis of reason or consistency ; or, 
to speak more artistically, in the affected terminology 
of the schools, when psychologically considered. There 
is no country in the world, probably, so fond of all 
manner of ceremonial, pertaining to dining-room and 
drawing-room manners. And the same is true of all 
social fétes, weddings included. The Americans seem 
willingly to make themselves a world-wide laughing 
stock, in all these matters, by their very excesses. But 
the moment you touch any such matter, or official dress 
or ceremony, unless it be in the army or navy, there 
seems to spring up a kind of competitive rage, to abso- 
lutely run the thing inte the ground; as if they could 
never rest satisfied with the work of demolition. The 
movement in congress to dispense with all diplomatic 
costume, by our repreSentatives abroad, was a striking 
instance of infatuation in this way, which no foreigner 
ever will or can comprehend, except as an appeal to 
the popular prejudice, in our own country, against 
official ceremonial. That our ministers should be in 
advance of all others in dress and ceremoniai every- 
where else but at court, and positively barbarous there, 
is not easy of explanation, except upon the basis of an 
appeal to popular prejudice; and in that view it is 
scarcely respectful to the courts where we claim recog- 
nition, since commonly we expect the head of a house- 
hold to set the pattern of ceremonial in his own house, 
and others to follow; and this furore in regard to diplo- 
matic costume seems to be nothing less than an attempt 
tocontrol such matters, both at home and abroad. 
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We have read Mr. Jevons’ letter, upon which the 
movement in England, just referred te, rests, or to 
which it is primarily referable, mainly, if not exclu- 
sively; and we must confess that it strikes us as emi- 
nently reasonable, just and moderate. Wecannot com- 
prehend why it may not be adopted. But we know 
that such changes come about very slowly among long- 
established institutions in an old and stable order of 
things. We believe the order of solicitors dates no 
further back than the days of the star chamber; and 
that at first they had no very well-defined office more 
than some members of the profession have among us, 
who assume to undertake what others will not or can- 
not accomplish. We hope we may be pardoned for an 
allusion to Mr. Jevons, which is mainly of a personal 
character. He is one of the leading solicitors in Liver- 
pool; a gentleman of high culture and learning, both 
in his profession and elsewhere. We met no member 
of the profession in England, either within or without 
the bar, who seen.ed to us more calculated to do honor 
to himself and valuable service to his clients, in any 
department of practice, than Mr. Jevons. He seemed 
to us a gentleman whom no terrors could deter from 
doing his duty, and whom no influence could swerve one 
hair’s breadth from the strict line of duty. There are 
many other honorable names of a similar character 
among the solicitors of England; among whom Mr. 
Edwin Field, so often mentioned by Crabbe Robinson 
in his diary and correspondence, is worthy of honorable 
remembrance, with whom as well as Mr. Jevons we 
formed a most delightful acquaintance; all of whom 
the barristers would gladly welcome to their ranks. 
But the mass of the solicitors of England must be re- 
garded as a somewhat lower grade of men, both in cul- 
ture and character. By being restricted to a lower 
grade in the profession, they seem, while losing caste, 
to have lost something of that nice and critical self- 
respect, which proves so indispensable in maintaining 
a high degree of honor and decorum in any profession 
orpursuit. And we greatly fear that, in combining both 
orders of the profession in this country, we shall be 
more in danger of pulling them all down to the lower 
level, than likely to bring them all up to the higher 
plane of professional honor and purity. There are, no 
doubt, in the English bar a very large proportion of 
members who have almost no occupation, but who live 
in chambers at the different inns of court, and subsist 
in a very small way, upon a narrow income, inherited 
perhaps;— whom you will never see in court or in 
society ; but who are, nevertheless, pure-minded, clean- 
handed men; not a whit inferior in point of character 
to the ablest men in Westminster hall or Lincoln’s 
inn. 

We have no such men, and never can have, whose 
very presence is a rebuke to vice, and a defense from 
crime. Many of our hangers-on, upon the contrary, 
are a dead weight to drag us downward. And by 
hangers on we mean to embrace many who are nomin- 
ally in the bar, but have gone into other and more hope- 
ful pursuits on the score of emolument or promotion, 
and among the number, many who have gone into 
political life and who subsist upon robbery of one kind 
or another. From none of our number do we receive 
more fatal wounds.—American Law Register. 


—— « @ e —__— 
The house of representatives has passed the bill re- 


pealing all laws giving portions of fines and penalties to 
informers in internal revenue cases. 





COURT OF APPEALS DECISIONS. 


The following decisions were handed down on Tues- 
day last: 

Judgments affirmed, with costs— Bailey v. The Hud- 
son R. R. Co. Cocks v. Barker. Graves v. Spier. 

Orders affirmed, with costs— People ex rel. March v. 
Delany. Schloemer v. Schloemer. Brooklyn Trust 
Co. v. Bulmer. Livermore v. Bainbridge. 

Judgments reversed; new trial granted, costs to 
abide events—Grippen v. Morse. Maloney v. Horan. 

Judgment of the supreme court of the special sessions 
of the city of New York reversed— Huber v. The 
People, etc. 

Judgment of the supreme court and of the court 
of sessions reversed and new trial granted — Evans v. 
The People, etc. 

Order granting new trial affirmed and judgment 
absolute for defendant, with costs pursuant to stipula- 
tion — Fish v. Clark. 

Motion denied — People ex rel, Purdy v. Commission- 
ers, etc., of Marlborough. 

Motion granted and remittitur amended by direct- 
ing dismissal of appeal, with costs up to the time of 
the motion, and $10 costs of the motion — People ex rel. 
Robinson v, McManus. 

Appeals dismissed, with costs — Rodgers v. L. 8. R. R. 
Co. Saleltzerv. Findull. Lee v. Heinemann. In the 
matter of the petition of Leander Stone v. Smith. 

Order of general and special term reversed, and mo- 
tion denied, with costs— Brown v. Leigh. 

Judgment modified so that upon the mortgage to the 
defendant, Charles G. Kenyon, there shall not be 
applied any of the proceeds of so much of the premises 
as was obtained by Shumway by the deed from Cook to 
him and others, and that the mortgage of the defend- 
ant, Phelps, have preference as to those proceeds to 
the mortgage of the defendant, Charles G. Kenyon, 
and otherwise affirmed, without costs to either party 
in this court. Judgment to be settled by Judge Fol- 
ger. Hiscock v. Phelps. 


a 





CORRESPONDENCE 


DETROIT v. BLACKEBY. 
To the Editor of the Albany Law Journal: 

Query: Have you not misapprehended the decision 
of the supreme court of Michigan in your notice of the 
case of Detroit v. Blackeby in your issue of March 16th? 
It seems to me you have. You state the point decided 
thus: ‘‘That the liability of cities (independent of 
special legislative enactment) for injuries caused by 
defective streets is no different from the liability of 
towns and counties, and that a private action will not lie 
against a municipality by an injured party for neglect 
to keep a crosswalk in repair.’’ And youadd: ‘This 
is contrary to the doctrine uniformly held in England 
since Henley v. The Mayor, etc., of Lyme Regis, 1 Bing. 
(N. C.) 222, decided in the house of lords,”’ etc. I think 
you have fallen into at least three mistakes in this no- 
tice of the Michigan decision. 

1. That the court held, that the liability of cities for 
injuries caused by defective streets is no different from the 
liability of towns gnd counties. Your statement disre- 
gards the distinction between a condition of the streets 
occasioned by mere neglect to repair, and that caused 
by the acts of the corporation officers acting under its 
authority. For mere neglect to repair the court holds, 
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in Detroit v. Blackeby, the city is not liable. For an 
injury resulting from actual misconduct, the same 
court held, in Detroit v. Corey, 9 Mich. 165, that the 
city was liable. 

2. If you intended to intimate that the house of lords, 
in the Lyme Regis Case, held that a city is liable for 
mere neglect to repair, I think you have mistaken the 
point in that case also. That case turned upon an im- 
plied covenant which the court found to be binding 
upon the corporation, resulting, not from its public 
character as a municipal government, but from its 
ownership, as an artificial person, of property, out of 
which the duty to repair arose. 

8. I think you are in error in supposing that the law 
in England, ever since the decision in the case of 
Henley v. Mayor of Lyme Regis, has been “contrary 
to the doctrine’’ held by the court in Michigan in De- 
troit v. Blackeby. If you will look into the case of 
Gibson v. The Mayor, etc., of Preston, decided in 1870, 
reported in 5 Queen’s Bench (L. R.) 218, you will 
find, I think, occasion to qualify your statement as 
to the conflict between the Michigan and English 
courts. I think you will find that the Michigan and 
English courts are on one side of your “old moral 
philosophers” — “‘ Mountain”’ and the courts of New 
York on the other— which is right must depend upon 
which has the better reason. 

REPORTER. 


Detroit, March 19, 1872. 


With due respect to the “Reporter,” we must in- 
sist that we did not fall into even one error in our 
notice of the case referred to: 

1. Our statement that “the court held that the 
liability of cities (independent of special legislative 
enactment), for injuries caused by defective streets, is 
no different from the liability of towns and counties,” 
was directly followed and modified by the further 
words, “and that a private action will not lie against 
a municipality by an injured party for neglect to keep 
a crosswalk in repair.” The first statement, even 
without such modification, was fully justified by the 
language of the opinion. For instance, on page 116, 
Chief Justice Campbell cites with approbation the 
following cases in the following terms: “Jn City of 
Providence v. Clapp, 17 How. 161, the United States 
supreme court, through Judge Nelson, held, that cities 
and towns were alike in their responsibility and im- 
munity.” “In New Jersey, in Freeholders of Sussex 
v. Strader, 3 Harr. (18 N. J.) 108, ete. (citing other 
cases), the cases all rested on the same principles, 
and cities were exonerated because towns and coun- 
ties were.” 

2. We must also insist that we have not mistaken 
the point in the Lyme Regis Case. That case pro- 
ceeded upon the ground of an obligation, assumed by 
contract, for a consideration. This is apparent from 


the following extract from the only opinion delivered 
in the house of lords. Park, J., after giving the 
language of the charter, said: “‘ Now these words are 
undoubtedly an expression of the king's will that the 
corporation shall repair, but they are not the less a 
consideration on that account; on the contrary they 
show the consideration for the grant, the motives 





inducing the king to make the grant and, consequent- 
ly, the terms and conditions on which the grant was 
to be accepted.” 

The whole theory of the law making municipal 
corporations liable for neglect to repair rests upon the 
same ground. The surrender by the government to 
the municipality of a portion of its sovereign power 
and the privileges and franchises conferred by the 
charter, are deemed ample consideration for an im- 
plied undertaking on the part of the corporation, for 
the faithful performance of the duties which the 
charter imposes. 

3.We have looked into the case of Gibson v. The Mayor 
of Preston, and do not find “occasion to qualify our 
statement.” That case turned upon a construction of 
the Public Health Act of 1848, © And the court decided 
against the liability of the mayor, etc.— constituting 
the board of health — for neglect to repair the streets 
on the ground that the Public Health Act of 1848, only 
placed the highways “ under the management and con- 
trol of the local board, but did not exempt, by implica- 
tion, the parish from liability to indictment, etc., and 
that while that liability remained in the parish, the 
local board could not be made liable.” We give the 
language of the opinion. The case is not an authority 
on the question involved in the Blackeby Case. 


Ep. A. L, J. 
—_—— ope -— - — 


BOOK NOTICES. 


The Law Magazine and Review — Monthly — February, 
1872. Butterworths, Lenten. 


Our venerable and able legal contemporary from 
over the sea has changed from a quarterly toa monthly. 
The new series began with the number for February. 
The Law Magazine began its career in June, 1828, and 
in 1856 merged in itself the Law Review, which had 
been commenced in November, 1844. The Law Mag- 
azine, from its first issue, has been conducted with 
extraordinary ability, and has been largely instru- 
mental in bringing about most of the reforms in 
English law and procedure which have been effected 
during the last forty years. Its articles, all along, have 
been marked by a breadth of thought, an intensity of 
purpose, a depth of knowledge and a grace of execu- 
tion that can be claimed by no other legal periodical, 
living or dead. Its coutributors were among the most 
prominent legal authorities of the times, and included 
almost every law reformer by whom the great changes 
in jurisprudence have been helped on and consum- 
mated. 

The reason of the present change is the desire to 
keep pace with the legal topics of the times more effect- 
ually than can be done by a quarterly issue. Legal 
questions can be discussed in a monthly much more 
thoroughly and exhaustively than is possible in the 
hurry and pressure of a weekly, and much more profit- 
ably than in the infrequent and tardy quarterly. 

We infer from the “Introduction” that the Law 
Magazine and Review begins its new career under the 
management of a new editor. If our conjecture be 
true, we would wish to send a “God speed” to the 
former editor, at whose hands we have received many 
courtesies, and whose ability we have always felt; and 
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we most heartily extend our best wishes to the present 
editor. 

The contents of the present number are most excel- 
lent. The leader is a very sensible paper on “The 
Legal Education Question,’ in which the writer op- 
poses the plan of the Legal Education Association to 
combine the inns of court into a law univesity hav- 
ing the exclusive right of calling to the bar. He much 
prefers the plan, adopted by the inns, of a compulsory 
examination combined with the recent provision of 
the benchers of the Inner Temple, instituting a course 
of instruction which is open without fee to every stu- 
dent of the temple. The other articles of the number, 
which we have only space to mention, are: ‘“‘The Ju- 
dicial Committee of the Privy Council, with Special 
Reference to India ;” “‘ International Copyright ;” ‘‘ The 
Late Edwin Wilkins Field;”’ ‘‘ Protest of the Lord 
Chief Justice of England;” ‘‘ The New Law Courts;”’ 
** Legal Gossip;’’ book notices, eto. 


The fifth part of the eleventh volume of Abbott’s 
Practice Reports (new series), and the fourth part of 
volume forty-two of Howard’s Practice Reports, have 
been issued, and contains the usual number of practice 
cases. 

—-—- #+>e —— 


BOOKS RECEIVED. 

Gazzam on Bankruptcy, fourth edition, W. C. Little 
& Co., Albany. United States Digest, new series, vol- 
ume 1, covering the year 1870, Little, Brown & Co., 
Boston. Massachusetts Digest, volume 3, from 1857 to 
1869, Little, Brown & Co. Bishop on Criminal Proce- 
dure, 2d edition, Little, Brown & Co. Hilliard on Real 
Property, 4th edition, W. C. Little & Co. Story on the 
Conflict of Laws, 7th edition, Little, Brown & Co. 


—_—++—_—_ 


LEGAL NEWS. 

Boston has 762 lawyers. 

N. J. Hammond, Esq., State reporter of Georgia, has 
been appointed attorney-general of that State. 

Degrees were conferred on one hundred and forty- 
two law graduates, including one lady, of the State 
University of Michigan, on the 26th ult. 

The death is announced of Hon. Humphrey Mar- 
shall, of Kentucky, and of John H. Briggs, a prominent 
laywer of Harrisburg, Pa. 

A bill has been introduced in the house of repre- 
sentatives—and by it referred to the judiciary com- 
mittee —to aid the enforcement of laws in Utah ter- 
ritory. It provides that the United States attorney 
shall prosecute all criminal cases in the district courts, 
whether arising under laws of congress or the territory ; 
that the United States marshal shall serve all processes ; 
that their fees shall be paid by the territory, and that 
the proof of cohabitation or acknowledgment shall be 
sufficient to sustain prosecution for bigamy. 


—++__ 


ENGLISH NOTES. 

The Law Times says, that for services in the Tich- 
borne case the attorney-general received £6,000, Mr. 
Hawkins, Q. C., rather more than £5,000, and the 
others in proportion. —— The bill legalizing marriages 
with deceased wife’s sister is again before the com- 
mons.—— Mr Osborne Morgan has introduced into 





parliament a resolution, “that, in the opinion of this 
house, it is desirable that the judge of a county court 
district, in which the Welsh language is generally 
spoken, should be able to speak and understand the 
language.”” We certainly should not regard it as a det- 
riment. ——It is stated that, owing to the fact that 
differences of opinion among those who form the 
judicature commission are so great, that itis not prob- 
able that the high court of justice bill, or any general 
measure for improvement in procedure, will be intro- 
duced during the ensuing session. —— The site of the 
new law courts is nearly ready for the foundation. 


——_*oo———_ 


NEW YORK STATUTES AT LARGE. 
Cuap. 92. 


Aw Act to amend an act entitled ‘ An act to amend 
an act passed March twenty-three, eighteen hundred 
and fifty, entitled ‘An act for the protection of pur- 
chasers of real estate upon sales by order of sur- 
rogates,’’’ passed April twenty, eighteen hundred 
and sixty-nine. 

PASssED March 7, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. Section one of an act entitled ‘‘ An act to 
amend an act passed March twenty-three, eighteen 
hundred and fifty, entitled ‘An act for the protection 
of purchasers of real estate upon sales by order of sur- 
rogates,’’’ passed April twenty, eighteen hundred and 
sixty-nine, is hereby amended so as to read as follows: 

§ 1. Section three of the act entitled ‘“‘ An act for the 
protection of purchasers of real estate upon sales by 
order of surrogates,’’ passed March twenty-three, 
eighteen hundred and fifty, is hereby amended so as to 
read as follows: 

§ 3. Nor shall any such sale be invalidated, nor in 
any wise impeached, by reason that any such petition 
was or shall be presented by less than the whole num- 
ber of executors or of administrators; nor by reason 
that, after the filing of any such petition, any bond 
required byflaw has been, or shall be, given by less than 
the whole number of the executors or administrators 
petitioning; nor by reason that any further proceeding, 
notice, sale, deed, or return, has been, or shall be, had 
or made by less than the whole number of executors 
or administrators petitioning; nor by reason of any 
omission to serve upon any minor, heir, or devisee, per- 
sonally or by publication, a copy of the order to show 
cause required by the fifth section of the fourth title 
of chapter six, part second, of the Revised Statutes; 
provided such order shall have been duly served on the 
general guardian of the minor, or the guardian appoint- 
ed in such proceeding; nor by reason of any irregularity 
in any matter or proceeding after the presenting of any 
petition, and the giving notice of the order to show cause 
why the authority or direction applied for shoujd not 
be granted, and before the order confirming such sale; 
nor after a lapse of five years from the time of such 
sale, where the notice of such sale has been published 
for six weeks successively before the day of such sale, 
although such publication may not have been for the 
full period of forty-two days; and in all cases where 
the records of the office of the surrogate, before whom 
such proceedings were taken, have been removed from 
the house, office or other building in which such pro- 
ceedings were taken, to another house, office or other 
building, after such proceedings were taken, and the 
full period of twenty-five years has elapsed since said 











224 THE ALBANY LAW JOURNAL. 








sale, it shall be presumed that guardians have been 
duly appointed for all minor devisees of the real estate 
sought to be sold in such proceeding, such presump- 
tion to be rebutted only by record evidence in such 
office showing affirmatively that such guardian or 

were not appointed; provided, that nothing 
in this act contained shall be construed to affect in any 
manner any suit or proceeding already commenced for 
the recovery of any lands or the proceeds thereof, sold 
under or by virtue of any order of a surrogate’s court. 

§ 2. This act shall take effect immediately. 


oo 


Cuap. 115. 


Aw Act to supply the deficiency in the appropriation 
to pay une expenses of the superintendence, ordinary 
repairs and maintenance of the canals for the re- 
mainder of the fiscal year which commenced on the 
first day of October, eighteen hundred and seventy- 
one, and to regulate the manner of drawing warrants 
by the auditor of the canal department upon the 
treasurer. 

PassED March 19, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. Whereas, by act, chapter six hundred 
and fifty-four of the laws of eighteen hundred and 
seventy-one, entitled ‘‘An act making an appropriation 
to pay the expenses of the collection of tolls, superin- 
tendence, ordinary repair and maintenance of the ca- 
nals for the fiscal year commencing on the first day of 
October, eighteen hundred and seventy-one,’’ passed 
April twenty, eighteen hundred and seventy-one, the 
following, among other appropriations, were made, to 
wit: For the payment of the expenses of the ordinary 
repairs of the completed canals of this State, and for 
the sums that may be due to the contractors for repairs 
under their contracts, and for no other object and pur- 
pose whatever, the sum of one million dollars, or so 
much thereof as may be necessary, to be distributed, 
assigned and apportioned in the first instance to the 
three divisions of the canals, as now constituted, as 
follows : to the eastern division of the canals the sum 
of four hundred thousand dollars; to the middle 
division of the canals the sum of three hundred thou- 
sand dollars; to the western division of the canals the 
sum of three hundred thousand dollars; and whereas, 
there remains now unexpended in the treasury but 
ninety-five thousand seven hundred and sixty-nine dol- 
lars and sixty-three cents, balance of one million dol- 
lars so as above appropriated; therefore the sum of 
seven hundred thousand dollars, or so much thereof as 
may be necessary, is hereby appropriated out of the 
revenues of the State canals for the fiscal year com- 
mencing on the first day of October, eighteen hundred 
and seventy-one, for the payments of the ordinary re- 
pairs of the completed canals of the State, and for the 
sums that may become due to the contractors for re- 
pairs under their contracts, and for no other object and 
purpose whatever, to be distributed, assigned and ap- 
portioned in the first instance to the three divisions of 
the canals as now constituted, as follows: To the east- 
ern division of the canals the sum of three hundred 
and fifty thousand dollars; to the middle division of 
the canals the sum of one hundred and fifty thousand 
dollars; to the western division of the canals the sum 
of two hundred thousand dollars. 

§ 2. The auditor of the canal department shall notify 
the canal commissioners of the sums of money that will 
be needed to pay the drafts during the fiscal year to the 
contractors for repairs under their contracts upon their 








respective divisions, and he shall reserve such sums out 
of the appropriations made by this act, for the purpose 
of paying the monthly drafts to contractors, and no 
part of the sums so reserved shall be paid or applied 
to any other object or purpose, and no draft shall be 
drawn on the auditor in favor of any contractor unless 
upon a certificate from the canal commissioner in 
charge that the contractor has fulfulled his contract 
during the preceding month. 

§ 3. The commissioners of the canal fund are hereby 
authorized and required to borrow, on the credit of the 
State, re-imbursable out of the revenues of the State 
canals within this fiscal year, and in anticipation of 
such revenues, such sum orsums of money, not exceed- 
ing in all the sum of seven hundred thousand dollars, 
as may from time to time be necessary to pay the ex- 
penses for the superintendence, ordinary repairs and 
maintenance of the canals during the remainder of this 
fiscal year, as provided for in this act. 

§ 4. Hereafter each warrant that may be drawn by 
the auditor of the canal department upon the treasurer 
for the payment of any moneys heretofore or hereafter 
appropriated by law, shall particularly specify the 
chapter and date of the passage of such law, and when 
more than one item of appropriation is contained in 
any such law, then the said warrant shall also specific- 
ally state the item of the appropriation out of the sum 
of which the amount of such warrant shall be paid. 

§ 5. This act shall take effect immediately. 


CHap. 116. 


Aw Act to amend an act entitled “‘An act to facili- 
tate the forming of Agricultural and Horticultural 
Societies,’’ passed April thirteenth, eighteen hun- 
dred and fifty-five. 

PASSED March 19, 1872. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Srectron 1. Section five of an act entitled ‘“‘An act to 
facilitate the forming of Agricultural and Horticul- 
tural Societies,”’ passed April thirteenth, eighteen 
hundred and fifty-five, is hereby amended so as to read 
as follows: 

§5. The officers of said society shall consist of a 
president, and at least one vice-president, a secretary, 
a treasurer, and six directors. The president and vice- 
president, secretary and treasurer, shall be elected 
annually, and the first year there shall be elected six 
directors; they shall be divided by lot into three 
classes; the first class to serve one year, the second 
class two years and the third class three years; and at 
the expiration of each term there shall be elected two 
directors to serve three years, and all vacancies that 
may occur to be filled only for the term made vacant. 
The election of all officers shall be by ballot of the 
stockholders or members, who shall have been such, 
not less than thirty days, prior to sych election. The 
board of managers shall consist of the president, the 
vice-president, secretary, treasurer and six directors, 
a majority of whom shall constitute a quorum for the 
transaction of business; and it shall be the duty of 
said officers to so manage the property and concerns of 
the said society, as will best promote the interests of 
agriculture, horticulture and the mechanic arts; and 
they shall hold annual fairs and exhibitions, and dis- 
tribute premiums to the best and most meritorious 
exhibitors in their several departments. 

§ 2. This act shall take effect on the first day of May 
eighteen hundred and seventy-two. 
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BAGS AND GOWNS. 

At an early period English lawyers began to adopt 
distinctive costumes. Indeed, since the time of Jus- 
tinian the members of the legal profession have worn 
apparel indicative of their rank and calling. This 
was the natural expression of the ancient and 
medizval mind, and was quite in consonance with 
a social condition in which great faith was placed in 
forms and ceremonials, and every class of persons 
was required to appear clothed in characteristic 

_ apparel. 

In the reign of Henry VIII, when all the younger 
members of the bar and many of the older lawyers 
of eminence were adopting the gay costumes of the 
fashionable world, a series of restrictive rules were 
begun by the authorities of the four inns of court at 
London, and no less than a dozen orders were issued 
prohibiting the wearing of gay apparel. In 26 Eliza- 
beth, the Middle Temple instituted the following regu- 
lations in regard to apparel: “1, That no ruff should 
be worn. 2. Nor any white color in doublets or 
hoses. 3. Norany facing of velvet in gownes, but by 
such as were on the bench. 4. That no gentlemen 
should walk in the streets in their cloaks, but in 

5. That no*hat, or long or curled hair, be 
worn. 6, Nor any gownes, but such as were of a 
sad color.” But in 1660 the lawyers resumed their 
brave and fashionable attire, the judges donned their 
wigs and wore, in court, velvet caps, coifs and cor- 
nered caps, and barristers were adorned with long 
bands and falling collars. But gradually these fan- 
tastie details of costume became less prevalent among 
the profession, and finally there remained only the 
bag and gown for the practitioners and the robe for 
the judges, which had been professional accompani- 
ments uninterruptedly for ages. The lawyer is repre- 
sented in the theatrical performances of Queen Caro- 
line’s time with a green bag in his hand; in the 
literature of Queen Anne’s reign he is referred to in 
the same manner; and green bags were commonly 
carried by the great body of legal practitioners until 
avery recent date, while the king’s counselors, queen’s 
counselors, the chancery lawyers and the leaders of 
the common bar were honored with the privilege of 
carrying red, purple or blue bags. The green bag 
was so characteristic of the profession in the reign of 
Queen Anne that “to say that a man intended to 
carry a green-bag was the same as saying that he 
meant to adopt the law asa profession.” But bags 
have disappeared entirely from the English courts, 
and the gown is the only distinctive species of cos- 
tume which has withstood the advances of inattention 
to costume and plainness of dress, even in juridical, 


gownes, 





formal and conventional England. The robes of her 
judges, the silk gowns of her royal counselors and 
leading barristers, and the stuff-gowns of her com- 
mon-law lawyers are likely to be perpetuated for 
centuries as being perfectly appropriate to an ad- 
vanced civilization, as a concession to a sober demand 
for some distinctive professional insignia, and as be- 
coming the dignity, solemnity, authority and learning 
of the bench and bar. And it is much to be regretted 
that the profession in this country should be without 
any distinctive apparel, at least while in court. We 
do not advocate a return to the costume of English 
judges and barristers of the middle ages— to wigs, 
coifs, caps, bands and collars, or even to green, red, 
blue or purple bags, for these (particularly all but the 
bags) would not become a dignified and learned pro- 
fession in a scientific and intellectual period. But 
extensive use of the robe and the gown, we believe, 
would add lustre, distinction and gravity to the bench 
and the bar, and would be an incentive to all wearers 
of these professional insignia to render themselves 
worthy the distinction. 

The American lawyers before and immediately after 
the time of the rupture between the colonies and 
Great Britain adopted the contemporaneous manners 
and customs of the-English lawyers, But the revolu- 
tion effected a great change not only in the commer- 
cial and military condition of this country, but also in 
the spirit of the people; and it was sufficient to con- 
demn any thing not absolutely necessary for the pres- 
ervation of life, to concede that it was “ English.” 
This influence, combined with the free and independ- 
ent character of Americans of the close of the eight- 
eenth and the beginning of the nineteenth centuries, 
was more than sufficient to abolish many social and 
professional customs and costumes which had been 
introduced from abroad and initiate a simple, unos- 
tentatious and even inelegant style of living and dress. 
But it appears to us that both of these elements (that 
of rudeness and newness of national life and that of 
prejudice against any thing foreign) have been out- 
grown, in a great measure, in the United States, and 
that with our advancing power, education and refine- 
ment, with the decline of national prejudice and the 
increase of our understanding of the proprieties, we 
ought to adopt some distinctive dress for our law- 
yers. A learned English sergeant once said that 
“the farther he went west the more he was convinced 
that the wise men came from the east.” Butit seems 
that this observation needs a little modification, when 
we consider that the bar of St, Louis, a principal 
western city, have been the first in the country to 
adopt this wise habit of appearing in court in gowns. 
Perhaps it may be explained on the hypothesis that 
the practice was introduced by certain wise men who 
emigrated thither from the east. However that may 
be, in all seriousness we consider it both for the inter- 
est and the dignity of the profession that the robe and 
the gown be universally adopted in all our higher 
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courts. The supreme court of the United States 
should not alone clothe her judges in official robes, nor 
the bar of St. Louis alone wear learned gowns. A 
custom universally practiced among the enlightened 
and intellectual nations of Europe should not be ig- 
nored by Americans, especially when there is added 
to the influence of example a noble and correct na- 
tional sense of the propriety and desirableness of that 
custom. And witha bench possessing learning, gravity 
and authority, and clad in impressive robes, with a 
bar educated, honorable and industrious, and clothed 
in the dignified gown, the legal sense of the nation 
will no longer be pained by the spectacle of a profes- 
sion striving, under many weights, to preserve its 
great name, its honorable reputation, and its respect- 
able authority among men. 


++ 
THE LAW OF CLUBS. 


This is peculiarly the era of clubs in this country. 
In Europe these social organizations have existed 
largely for centuries, and especially in England have 
they attained a number and popularity worthy of his- 
toric reference. A social institution of so recent date 
as “clubs” are in America, cannot be expected to 
have necessitated a large amount of litigation. And 
an examination of the authorities in this country 
reveals a dearth of decisions relative to the law of 
clubs. But many cases have arisen in England which 
will undoubtedly govern the common-law rights and 
liabilities of clubs in America. The first point which 
is noticeable in the English decisions is the conclusion 
to which the courts of England have arrived in regard 
to the nature of clubs. A club is not a partnership 
noracorporation. Its liability to outsiders, then, can- 
not be governed by the principles of partnerships. Jn 
the Matter of the St. James’ Club, 2 De Gex, McNaughton 
& Gordon Ch. 383, Lord Chancellor St. Leonard said: 
“The law, which was at one time uncertain, is now 
settled that no member of a club is liable to a creditor, 
except so far as he has assented to the contract in 
respect of which such liability has arisen.” And 
again he says: “The individuals who form a club do 
not constitute a partnership nor incur any liability as 
such.” This case decides also that clubs are not “ asso- 
ciations” within the meaning of the winding-up acts 
of 1848-9. In 1856 the companies’ act, relative to 
“ winding-up,” was passed, but we do not consider that 
it changed the law of the above case as to clubs. The 
case of Feemying v. Hector,2 M. & W. 172, decided in 
1836, in the exchequer of pleas, may be regarded as the 
leading case in England in respect to the liability of 
individual members of clubs for supplies furnished the 
club, And this case is important in its bearing upon 
the law of clubs in the United States, inasmuch as 
the organization of the club of which the defendant 
was a member, viz.: the “ Westminster Reform Club,” 
was similar to that of many of our clubs. This club 
was organized under the following rules: That the 








initiation fee should be ten guineas; that the annual 
subscription should be five guineas; that if any sub- 
scription was not paid within a limited time, the de- 
faulter should cease to be a member; that there 
should be a committee to manage the affairs of the 
club; and that all the members should discharge their 
club bills daily, the steward being authorized, in de- 
fault of payment on request, to refuse to continue to 
supply them. The court held, in an action by an 
outsider against a member to recover for supplies 
furnished, that the individual members were not per- 
sonally liable ; for that the committee had no authority 
to pledge the personal credit of the members. Baron 
Parke, in the opinion, used the following language: 
“The rules of the club form its constitution. * * * 
This action is brought against the defendant on a con- 
tract, and the plaintiff must prove that the defendant, 
either himself or by his agent, has entered into that 
contract. That should always be borne in mind. * * * 
It is upon the construction of these rules that the lia- 
bility of the defendant depends.” In order to render a 
member of a club liable, it must be made to appear that 
the rules of the club specially authorized the incurring 
of the personal liability, or that the member specifically 
assented to it. In Zodd v. Emly, 8 M. & W. 505, decided 
in the exchequer of pleas in 1841, which was an ac- 
tion against a member to recover for the price of wine 
furnished to the committee of a club, Baron Alder- 
son said, that, “in order to establish the liability of 
the defendant, the jury should have been satisfied that 
what was done was not only within the knowledge 
of the committee generally, but also within the par- 
ticular knowledge of the defendant.” See, also, Rey- 
nell v. Lewis, 15 M. & W. 517; Woodv. Finch, 2¥F. & 
F. 447, and 8 M. & W. 505, supra. There are a few 
cases in which the personal liability is held to exist 
upon grounds not at all infringing upon the doctrine 
of the above cases. In Cross v. Williams, 10 W. R. 
302, an officer of a volunteer rifle corps was held 
responsible for uniforms furnished to the corps by a 
tailor, upon the principle that the officer had pledged 
his personal credit. In Cockerel v. Aucompte, 5 W. R. 
633; 2 C. B. N. S. 440, the members of a club were 
held liable for coal purchased by the secretary, on the 
ground that the constitution of the club authorized 
the pledging of personal credit. 

Such is the English law as to the nature of clubs 
and their liability to outside parties. In Koehler v. 
Brown, 31 How. 235, a society formed for the purpose 
of establishing a common fund to furnish a substitute 
for any member who should be drafted, any surplus 
of which fund should be finally returned to the mem- 
bers in equitable shares, was held to be a partnership. 
But this society was not a “club” in the usual sense 
of the term. In Waller v. Thomas, 42 How. 337, 
which was an action for rent against the members of 
the “City Club,” of New York, a social organiza- 
tion consisting of over seven members, the prin- 
cipal question was, whether under the New York 
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statutes of 1849, 1851 and 1853, the members of the 
club could be prosecuted in their individual capacity 
before exhausting the remedy against them in their 
collective capacity — the court holding that mode of 
action was optional, in the first instance. We do not 
regard this case as inconsistent with the general Eng- 
lish law on the subject of club liability. 

The relations of committees’ to the remaining 
members of the club have not been judicially estab- 
lished, but where committeemen incur positive liabil- 
ity, their remedy over against the other members 
would depend upon the nature of the agency. 

Members of clubs may wish to know what legal 
protection there is for them in regard to the funds of 
the club. It is sufficient to say that a court of chan- 
cery will interfere to prevent waste or improvidence. 
Charitable Corporation v. Sutton, 2 Atk. 400; 7 Beav. 
301. The court will not usually interfere to re-instate 
an expelled member. In Hopinkinson v. Marquis of 
Fereter, 16 W. R. 266, it appeared that, by the rules of 
the club of which plaintiff was a member, it was made 
the duty of a general committee to arraign any member 
whose conduct or character was injurious to the inter- 
ests of the society. Plaintiff was expelled in the 
prescribed manner, but the court would not interfere 
—no caprice or wrong motive being proved. In 
Gardner v. Freenalte, 19 W. R. 256, the expulsion 
vested in the discretion of the committee, and the 
court would not interfere. The adjudication on the 
nature, liability and internal regulation of clubs is 
yet in its infancy in America, but, wherever there is 
no special statute in the matter, it will probably be 
conceded by our courts that clubs are unique, and 
that the various questions arising in regard to them 
should be determined in accordance with the princi- 
ples of the English law. 

JURIES OF EXPERTS. 

It has been suggested in Appleton’s Journal that 
questions of insanity ought to be tried by a jury of 
There is no 


persons experienced in such matters. 
doubt that a jury of experts is the best possible mode 
of trying a question that requires special knowledge 


on the part of the court or jury. It is not necessary 
that the mystical number twelve be always observed 
in such cases. A jury of five, or even three, experts 
is a more satisfactory tribunal than one composed of a 
dozen ignorant persons. Juries of experts solve the 
question of courts of commerce or lay judges. The 
lay element should always be left to the jury box. 
But, when the question is one as to which the court 
can give little guidance to the twelve “intelligent” 
triers, it is desirable that these should not be in need 
of direction extrinsic to the evidence. The summon- 
ing of expert witnesses by plaintiff and defendant, 
like the collision of opposing rays of light, ends only 
in utter darkness. A plaintiff does not summon his 
witnesses at random. He first ascertains what their 








opinions on the point in question are, and then he 
brings them into court. The defendant does the 
same; so that the professional testimony thus ad- 
duced is that of partizans and not of unbiassed judges. 
Juries of experts, chosen in the usual way, however, 
would prevent this perversion of justice. 

Every one knows that persons possessed of techni- 
cal knowledge place an extraordinary value on their 
mental treasures. But, when they once have a theory 
and profess to be inventors, there is no rational means 
of overcoming their mania, for such it is. A theo- 
retical chemist once detailed his discoveries with pride 
to a practical worker in the same line. “ Pardon me, 
sir,” replied the latter, “the facts you assume are the 
very reyerse of the truth.” “Qh, then tell me what 
the facts are,” said the theorist, “in order that I may 
reconcile them with my speculation.” 


—_—~--e——— 
IMMORAL LITERATURE. 


The house bill for the suppression of obscene liter- 
ature in the District of Columbia is now in the hands 
of the judiciary committee, and deserves all the atten- 
tion it will receive. The bill prohibits either the sale or 
the giving away of any book or other object of an inde- 
cent or immoral nature, or any article for causing 
abortion, or any advertisement of the same, Another 
section forbids the conveying of the same articles by 
post, or dropping any such in a letter-box. The pen- 
alty for breach of the statute is imprisonment for not 
more than one year, or a fine of not more than $1,000. 
All articles seized under the act are to be destroyed. 

A similar measure was passed in England many 
years ago, and is known as “Lord Campbell’s Act.” 
Although he was not very famous in the literary or 
legislative world, yet he was a very useful law com- 
piler, and a deserving aspirant to laurels from Parnas- 
sus, as, witness his “Lives of the Lord Chancellors 
of England.” He was the means of passing the first 
statute in England for giving certain surviving rela- 
tives of persons killed by negligence on railways 
rights of action against the delinquent companies, 
contrary to the common-law maxim, actio personalis 
moritur cum persona, Our jurisprudence has adopted 
his views on this latter question, and is now for in- 
dorsing his moral code for the District of Columbia. 

At common law, however, and independently of any 
positive statute, any act of public indecency is a mis- 
demeanor, punishable with fine and imprisonment. 
It seems better, therefore, that the present bill, which 
is likely soon to be copied in all States whose laws 
are still defective on the point, should merely declare 
in general terms what the common law is. Else, if 
public prosecutors are led to believe that a statute is 
the sole foundation of this jurisprudence, they may 
frame indictments under the act, and not at common 
law. The scope of the act will soon become known 
to those threatened with its provisions and penalties. 
These persons, therefore, will try to evade the statu- 
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tory penalty. But, if the act is declared to be in 
affirmance of the common-law rule, that all attempts 
to corrupt morals are misdemeanors, this will leave 
the vendors of these unhallowed articles without any 
refuge. Any reform of the measures on this point 
already passed by any of the States ought to pro- 
vide a similar declaration. Else, instead of checking 
vice, it may be encouraged. 

The advertisements and assignations paraded in 
some soi-disant respectable newspapers are eminently 
entitled to a perusal by the district attorney. All 
such advertisements are the incipient causes of abor- 
tion. Some, no doubt, may be harmless. But, lest 
there should be any means of escape left to our 
Rozensweigs, the construction of the advertisement 
should be left to the jury as a question of fact. 





——_ +> oe —_— 


THE USURY CODE. 


The recent efforts made in our legislature to abolish 
the usury laws deserve the attention of all friends of 
progress. Since Bentham’s attack on these silly su- 
perstitions of an obsolete mercantile system, no writer 
of any eminence has ventured to advocate any restric- 
tion on contract by means of a usury code. It does 


not argue well for our progress in civilization that the 
Empire State should so long have retained such a 
relic of barbarism. Let us imagine A. seeking to pre- 
vent B. from doing something which B. is very 


anxious to do. A. considers it injurious to the health 
or comfort of B., and insists on restraining the latter 
accordingly. Yet the said A. would not lend five 
cents to B. The same is true of the legislature. Un- 
less it is an incorporation of sanctity, it can be but 
little concerned for its neighbors. Nor is there any 
reason why it should trouble itself about other people’s 
affairs. If every one takes care of himself, every one 
will be well taken care of. We deprecate then any 
interference of the legislature with the efforts of indi- 
viduals to take care of themselves. Every one knows 
how much the use of a certain sum for a limited 
period is worth to him. It is as silly as impertinent 
for the legislature to say, “No, you must consult me 
on that point.” The Jews, under Moses, who is the 
great authority of the advocates of usury laws, were 
allowed to exact interest from the Gentile, though 
not from a brother Jew. Indeed, a spoiling of the 
Egyptians was a popular theme with that ancient 
nation as itis now. We trust that this wisdom of 
the serpent will, in future, come to be more clearly 
regarded as quite consistent with the tenderness of 
the christian dove. 


——- eee 


Right Hon. Russell Gurney, of the American and 
British joint commission, has resigned his position as 
recorder of London, and Hon. Thomas Chambers, M. 
P., common sergeant of that city, has been appointed 
to the office. 


CURRENT TOPICS. 


It will be seen by reference to a statute printed 
herewith, that the legislature of this State has removed 
the “ disabilities of American women married abroad ” 
or to aliens, so that her offspring may inherit in like 
manner as native born citizens. The Hon. Wil- 
liam Beach Lawrence has been the active champion 
of this measure and to him mainly is due the credit of 
its passage. We discussed the question at some 
length on page 344 of volume four. 


The libel case of General Trochu against the editors 
of the Figaro has been terminated. The editors were 
acquitted of the principal charge of libel, but were 
found guilty of insulting a government functionary, 
for which they were sentenced to pay a fine of 3,000 
francs and to undergo one month’s imprisonment. 
The distinction between the principal charge and that 
of insulting a government functionary is somewhat 
unique, and would not be made, probably, in a re- 
public like the United States. 


It seems altogether probable that hereafter this 
State is to perpetually rejoice in the possession of two 
co-ordinate courts of last resort. The commission of 
appeals was established by the last amendment to the 
constitution as a temporary court to dispose of the 
cases that had accumulated on the calendar of the old 
court, so that the new court might “begin even,” and 
it was expressly provided that the commission should 
not continue to exceed three years. A resolution is 
now before the legislature, and has been’ passed by 
the senate, proposing to amend the sixth article of the 
constitution to the end that the court of appeals may 
order any of the causes not exceeding five hun- 
dred in number, pending in that court, to be heard 
and determined by the commissioners of appeals, and 
that the legislature may extend the term of service of 
the commission not exceeding two years. If there 
is any present necessity for extending the term of the 
commission we do not see the propriety of limiting the 
extension to two years, If the court of appeals is not 
now able to keep pace with the business before it, 
there is little prospect that it ever will be, and the as- 
sistance of the commission will be as much needed 
five or ten years hence as it is now. The court of 
appeals has worked faithfully and continuously, but so 
long as our lax laws allowing appeals to that court 
exist, it will be quite unequal to the task of keeping 
its calendar clear. It is sheer folly to be amending 
the constitution every two or three years to accom- 
plish what can just as well be done at once. It is 
morally certain that the commission of appeals has 
become a fixture and the limit of its term might better 
be stricken from the constitution and left to the legis- 





lature. 








THE ALBANY LAW JOURNAL. 


229 











The legislature of Ohio has just passed a bill com- 
pelling life insurance companies of other States, doing 
business in Ohio, to file with the State auditor a 
waiver of the right to transfer causes from the State 
to the United States court. The point here expressly 
provided for by legislation has been the subject of 
much litigation in various States. Many of the States 
have statutes providing that foreign insurance com- 
panies, doing business in such State, shall appoint an 
agent or attorney upon whom process of the State 
courts may be served. The question arises whether 
these companies, after accepting service of process in 
the State courts, in accordance with State statutes, 
are thereby precluded from procuring a transfer of the 

-cause to the United States court under the twelfth 
section of the United States judiciary act. In Knorr 
v. The Home Insurance *Co. of New York, 3 Am. 
Rep. 26 (25 Wis. 143), it was decided that such ac- 
ceptance of service of process did not deprive the 
company of the right of removal. In Michigan the 
statute regulating service of process by foreign insur- 
ance companies, in addition to the usual provisions, 
contains a clause providing that the State courts 
“shall have exclusive jurisdiction of all cases arising 
under this act.” In The People ex rel. The Glens Falls 
Insurance Co. v. The Judge of the Jackson Circuit, 4 
Am. Rep. (21 Mich. 577), it was decided that the com- 


pany, by operating under the Michigan statute and 
accepting service of process, had waived the right of 


transfer from the State to the federal courts. This 
settles the law in Michigan precisely as the legislature 
of Ohio has formally provided. 


The usual number of railroad bills have been before 
the legislature at Albany during the present session. 
These bills, which are aimed at railway monopoly, 
tyrrany or mismanagement, are generally about as 
futile as the celebrated “Pope’s bull against the 
comet.” But those bills which are designed ostensibly 
to favor railways are very sure to be passed. The bill 
to amend the general railroad law, introduced re- 
cently, has some provisions highly favorable to the 
railroads and may, for that reason, be carried through. 
It becomes quite essential, therefore, to scrutinize it 
thoroughly. This bill is designed to reduce the 
penalty for taking unlawful fares from fifty to twenty 
dollars. Since the recent decision in the New York 
court of appeals, confining the liability of railways 
under the present act to one penalty before action 
brought, there can be no valid reason why the 
penalty should be reduced. But the most wonderful 
and mysterious clause in the proposed enactment is 
the following: “ It shall be lawful for any railroad com- 
pany now existing in the State to re-organize under 
the provisions of the act hereby amended, and any 
company which shall be so re-organized shall there- 
after possess all the rights and franchises possessed by 
it before such re-organization, as well as those con- 





ferred by the act hereby amended.” Now the design of 
this clause may be simply to give all railroads the ad- 
vantage of the proposed decrease of penalty and the 
proposed alteration of the manner of suing for it 
(also contained in the bill); but the effect would be to 
give all railroads re-organized under the act all the 
privileges conferred by the general railroad act, as to 
rates of fare, etc., and railroads now limited to two 
cents per mile would be allowed to charge more until 
further legislation. 


The State of Illinois has just placed the sexes on an 
equality so far as relates to occupation or employment. 
The statute recently signed by Governor Palmer pro- 
vides that “no person shall be precluded or debarred 
from any occupation, profession or employment (ex- 
cept military) on account of sex.” But the act is not 
to be construed to affect the eligibility of any person 
to an elective office. Another important proviso is in 
terms as follows: “ Nothing in this act shall be con- 
strued as requiring any female to work on streets or 
roads or serve on juries.” We should not be surprised 
to find that the indomitable editress of the Chicago 
Legal News was in some way the means of securing 
to the women of Illinois this act of justice. She has 
herself made application for admission to the bar and 
been refused by the supreme court. Not to be beaten 
while there was another chance she carried the case 
to the United States supreme court, where it is now 
pending. But the legislature, probably convinced by 
her example that all wisdom was not male, have 
removed the barrier, and Mrs. Bradwell will, no doubt, 
shortly be admitted into the ranks of the profession. 


The rights of colored men are so much in dispute 
now-a-days that it is quite a relief to have even one 
question relative to the subject decided by the highest 
court in the land. A case was decided last week in 
the United States supreme court directly affecting the 
jurisdiction of the federal courts, and indirectly 
affecting the right of colored citizens to testify in the 
courts of States which, like Kentucky, have laws re- 
stricting the right of colored citizens to give evidence 
in certain trials. This case is entitled Blyew and 
Kennard v. The United States, and arises under the act 
of congress of April, 1866, known as the civil rights 
act, which gave the federal courts jurisdiction of all 
cases, civil or criminal, which involved questions of 
personal rights under the act. The plaintiffs in error 
were convicted of murder in the federal courts in 
Kentucky upon the testimony of colored witnesses. 

It was averred in the indictment that the murder 
was witnessed by certain persons of color, and that 
these witnesses were, on account of their race and 
color, denied the right to testify against the defend- 
ants in the courts of the State. The supreme court 
held that a criminal prosecution for a public offense is 
not a cause “affecting” (within the meaning of the 
act) persons who may be called to testify therein, 





230 


THE ALBANY LAW JOURNAL. 














that the only parties to such a cause are the govern- 
ment and the persons indicted, who alone can be 
affected by any judgment therein, and that the case 
made was not one for federal jurisdiction. The effect 
of this decision will be to render colored witnesses as 
useless as before in the courts of Kentucky. And 
the advocates of civil rights for negroes will have to 
push the present supplementary civil rights bill, in 
Washington, with greater force and efficiency, if they 
expect to reap the full fruits of their labors. 


The Bar Association committee seem very well 
satisfied of the damaging nature of the evidence they 
have produced before the judiciary committee, so far 
as it relates to Judge McCunn. They have issued a 
note, in answer to a couple of articles in New York 
dailies, in which they state that “they desire no further 
testimony, and that, in their judgment, the most effect- 
ual answer to such articles as those above referred to 
will be the publication of the evidence which has been 
taken. That will be the most reliable means of show- 
ing what is the case which has been made. This evi- 
dence the Bar Association committee have been com- 
pelled to withhold by the injunction of the judiciary 
committee, from which they are not yet relieved.” 
The investigation of the charges against Judge McCunn 
was finished last Saturday. 


The western States are becoming famous for the 
inauguration of new modes of regulating difficult 
matters of political economy. A new and rapidly 
growing community, having a system of laws neither 
long established nor sacred, is just adapted to put in 


practice new theories in respect to the eradication of 
evils in the body politic. In no regard is this tendency 
to unique legislation more apparent than in the meas- 
ures which have been taken throughout the west for 


the suppression of the vice of intemperance. The 
usual method adopted in the eastern States has been 
to restrict or prohibit the sale of intoxicating liquors, 
and to visit all the punishment upon him who supplies 
the demand and none upon the consumer. The method 
adopted in some of the western States is certainly 
more equitable. It consists in punishing the drinker 
as well as the seller. The law recently passed by the 
Wisconsin legislature is, in some respects, the best we 
have yet seen enacted upon this grave and perplexing 
subject. This law provides that it shall be unlawful 
for any person to become intoxicated within that 
State, and renders the offense punishable by fine and 
imprisonment. It is certainly as grave an offense 
against the public morals and the public sense of pro- 
priety to drink until one is drunk as it is to sell intoxi- 
cating liquors. The chief difficulty in enforcing such 
a statute will be found in obtaining a criterion by 
which to judge when a person is “ intoxicated” within 
the meaning of the statute. At all events the experi- 
ment of the Wisconsin law-makers is worth trying. 





Our cotemporary —the Philadelphia Legal Jntelli- 
gencer — threatens its readers with an awful infliction. 
The Intelligencer is authorized by statute to publish all 
legal notices for Philadelphia. The Legal Gazette, also 
published in that city, made an unsuccessful attempt 
to induce the legislature to divide the loaf and give it 
a share; and now the Intelligencer “ congratulates our 
subscribers upon the defeat of the legislation intended 
to destroy the value and impair the usefulness of this 
paper,” and continues: “We shall at a future time 
give a full history of all the proceedings of the par- 
ties engaged in this measure,” ete. We imagine the 
Philadelphia bar will wait with ill-concealed impa- 
tience for this most interesting ‘“ expose.” 


——_ +> oe —__ 


GENERAL TERM ABSTRACT. 
FIRST DEPARTMENT. 
SUPREME CouRT— JANUARY TERM, 1872. * 
ASSIGNMENTS. 


1. Equitable assignments: mechanic’s liens.— Appeal 
from judgment in favor of plaintiffs, entered on the 
report of the referee. It appeared that, on June 24, 
1867, the defendants, being owners of certain property 
on Seventy-second street, in New York city, con- 
tracted with one Lyons to build a church for them on 
the same, who proceeded therewith to the completion 
of the fourth payment, after which he failed, and the 
work was completed by new contractors. On October 
30, 1867, Lyons was indebted to the plaintiffs for ma- 
terials furnished by them toward said building, and on 
said day, and before the fifth payment became due, 
Lyons gave plaintiffs an order on the church treasurer 
for $1,500, on account of the fifth and sixth install- 
ments, to be charged to the mason’s contract. The 
order was presented to the defendants’ treasurer, 
who neither accepted nor refused the same, but post- 
poned the matter to a future day, when he would tell 
them as to the time of payment. On November 10, 
1867, the plaintiffs filed a notice of lien against defend- 
ants, but subsequently disavowed the lien as a ground 
of claim against defendants, by which, as the referee 
held, they waived all claims under and by virtue of 
their lien, and that their claim was merely a money 
demand on contract. After the giving of said order, 
and before the filing of said lien, Arnold & Co. duly 
filed a lien for a claim and subsequently duly pro- 
ceeded to close the same, making all the parties herein 
parties to such proceeding. The defendants on the 
new contract completed the building for $1,720 less 
than the balance of Lyon’s contract, and had that 
amount on hand. In April, 1870, plaintiffs commenced 
this action, alleging that certain stone was delivered to 
the defendants on receiving the said order; that the 
said order was presented to the defendants, who 
promised to pay the same, and demanded judgment 
for 315.00. 

The defendants answered that they were merely 
stakeholders, and that the right of all parties could be 
adjudicated in the proceedings instituted to close the 
Arnold lien; that they had not accepted the order, and 





*These abstracts are prepared by Huan L. CoLe and 
NICHOLAS MuRRAY, Counselors, No. 8 Broad street, New 
York, who will be glad to receive, from members of the bar, 
cases and points in all causes argued at general term in the 
first and second departments. 
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were not personally liable to plaintiffs. They prayed 
that they be compelled to abide by the judgment in the 
lien case. The referee found that the order was an 
assignment to plaintiffs; that when such order was 
given to plaintiffs there were no moneys due from 
defendants to Lyons under the contract; that said 
order gave plaintiffs a right to the moneys that after- 
ward became due in preference to the right of Arnold 
& Co. under their lien; that such order was not such 
an assignment as is forbidden by the thirteenth section 
of the lien law of 1863, and that the plaintiffs were 
entitled to judgment. Held, the findings of the referee 
were consistent with the evidence, and show a right 
of action against the defendants as soon as such amount 
became payable. On the order and certificate the stone 
was delivered, and the same was used by defendants and 
without such order no delivery would have been made, 
the same being done to protect the church. This 
course of dealing was similar to what had existed pre- 
viously between Lyons and the defendants, although 
the plaintiffs had no knowledge of previous payments 
made on such certificates. Under these circumstances, 
the same may be considered as an equitable assignment 
of the amount, assented to by the agent of the defend- 
ants, to take effect when subsequent payments became 
due, and, as such, entitled to be paid in preference to 
Arnold & Co.’s lien subsequently filed. This is not 
such an assignment as is contemplated by the provision 
of the lien law, which forbids a transfer of the con- 
tractor’s interest in the contract. It does not transfer 
the contract or an interest in it, but a payment coming 
due under it. Evenif it did, that objection only applies 
to a contract between parties having liens, and not 
between acreditor and the owner. Judgment affirmed. 
The Young Stone Dressing Company v. The Wardens, 
etc., of St. James Church et al. Opinion by Ingraham, 
P. J. 


BILLS, NOTES, ETC. See Notice; also Notaries Public. 


CONSTITUTIONAL LAW. See Court of Special Sessions. 


CONTRACTS. See Assignments; also Warranties. 


COURT OF SPECIAL SESSIONS IN NEW YORK CITY. 


1. Its jurisdiction: by whom to be held. —The princi- 
pal questions raised on this appeal are: 1st. Whether 
the statutes, as they now exist, allow the courts of 
special sessions to be held by one justice when the 
other is disabled from being present; and, 2d, whether 
the section of the act of 1870, chapter 383, section 49, un- 
der which it is claimed the court may be so constituted, 
is affected by the constitutional provisions that no pri- 
vate or local bill shall embrace more than one subject, 
and that shall be expressed by its title. Thesection in 
question provides that ‘in case of any disability of 
either of the two police justices to hold court, it shall 
be legal for the other to hold it while such disability 
continues.”’ Held, the statute designs, that generally 
the court shall be held by two justices jointly, and it 
provides for filling a vacancy. But it also contem- 
plates, that, though the office was not vacant, it might 
happen that one of the justices would be disabled from 
sitting; and in such cases the other was authorized to 
hold the court alone while such disability continues. 
The statute does not declare any particular thing as 
being the disability to which it referred, and therefore 
any thing which disabled the justice from holding the 
court would plainly be covered by the term “sickness,” 
“absence from the city.’’ Inability though in the city 
to reach the court-house, which might arise from sever- 





al causes, would clearly disable the judge from holding 
the court, for his presence at the court would be nec- 
essary, in order that he should take part in its pro- 
ceedings, and if he were not present he was “ disabled ”’ 
from acting within the meaning of the statute. The 
record shows that one judge was ‘“‘absent through dis- 
ability.”’ This is a statement of a fact. That fact was 
jurisdictional, and, if untrue, might have been contro- 
verted; for it is well settled that ‘“‘no court or officer 
can acquire jurisdiction by the mere assertion of it, or 
by falsely alleging the existence of facts on which juris- 
diction depends.’’ But there is nothing before us dis- 
puting the verity of the statement. Therefore, as the 
law stood by force of the act of 1870, the conviction of 
these prisoners by the justice was right, and upon the 
record and the evidence before us, it will be our duty 
to affirm the proceedings. It is, however, urged that 
the provisions of the act of 1870, in question, were re- 
pealed by the 2d section of the laws of 1871, chapter 302. 
But the legislature, by chapter 438, laws of 1871, amend- 
ed the last cited act, by this, the act which by implica- 
tion destroyed the right of one justice alone to hold the 
sessions was virtually repealed, and it is very well settled 
that the repeal of a repealing statute revives the origi- 
nal statute, and this is so, although, as here, the repeal 
was only by implication. Except by this view, the law 
would stand without any provision for holding the 
court during the temporary disability of one of the 
judges; while the statutes by this construction pro- 
vide for every case, whether of vacancy in office or of 
temporary disability of both or but one of the justices. 
Proceedings below affirmed. People v. Davis; People 
v. Huber. Opinion by Cardozo, J. 

2. ** Disability”? must be actwal.— When the statute 
requires two justices to hold the special sessions, the 
same cannot be satisfied by the voluntary absence of 
either from the court, so as to allow the court to be 
held by the other alone. There must be some actual 
disability existing to prevent the attendance of the 
justice. The mere statement in the caption of the rec- 
ord, that the other justice was absent from disability is 
not conclusive. There may be some doubt as to the 
proper mode of raising this question, but I cannot 
assent to the proposition that such entry is sufficient 
to authorize the court to be permanently held by one 
justice. Ib. Dissenting opinion of Ingraham, P. J. 

3. Constitutional law: chapter 383, Laws of 1870, re- 
viewed: local and general statutes.— Chapter 383 of the 
laws of 1870 is ‘‘An act to make further provisions for 
the government of the city of New York.’’ To that ex- 
tent it is, unquestionably, a local statute. 38N. Y. 193. 
But if in that local bill there is a provision of public or 
general law, then it is very well settled that that mat- 
ter shall stand; for it might have been enacted with- 
out any title at all, and to that extent the bill is a pub- 
lic one. 43 N. Y.10. Section 49 of the laws of 1870 
(the section now in question) relates to the court of 
special sessions of the peace in and for the city and 
county of New York. That court is to be held in the 
city and county of New York, and in that sense it may 
be termed local, because the locality of its sittings is in 
that county, but it is not local, as that expression is to 
be understood, when employed as defining or describ- 
ing a statute which is the opposite of a public one. 
This precise question does not seem to have been de- 
cided. (The learned judge then fully reviews a large 
number of cases bearing on this question.) Although 
the court of special sessions is limited in its jurisdic- 
tion, and has, so far as its sittings are concerned, a 
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locality, yet it is established to protect all people, 
whether residents of this city or elsewhere, who commit 
certain crimes within this county. So an act for the cre- 
ation of a workhouse in the county of Middlesex, and 
for the discharge of certain poor prisoners, was held 
to be a public act. Sedgw. on Stat. Law, 33. And 
the same author says: ‘“‘Generally if the act affects 
in any way public interests, it will be held public.”” It 
may well be laid down as a rule that that which 
concerns the administration of public justice, like 
legislation respecting a court, though it be of limited 
jurisdiction, though its sittings be confined to a cer- 
tain specified locality, is a public law—a law which 
affects and in which the public generally are inter- 
ested. Therefore, an act creating or regulating the 
court of special sessions, as it affects the public, is not 
local within the meaning of the constitution. In the 
cases cited (42 N. Y. 68; 54 Barb. 169; 38 N. Y. 193) to 
show the distinction between local and general stat- 
utes, the legislation had no general application, and 
that distinguishes them from this statute and marks 
them as local acts; while, on the contrary, the court 
of special sessions applies to the people at large, 
though its jurisdiction is limited to offenses committed 
within a certain locality, and it is a part of the general 
system for the administration of public justice in the 
State. It follows that the 49th section of the act of 
1870 is a general law, and is valid though contained in 
a local one. Ib. Opinion by Cardozo, J. 


DEFINITION OF. See Court of Special 
Sessions. 
See Landlord and Tenant; also, see No- 
taries Public. 


JURISDICTION. See Court of Special Sessions. 


DISABILITY, 


EVIDENCE. 


LANDLORD AND TENANT. 


1. Surrender of lease.— Appeal from judgment in 
favor of plaintiff. This action is brought against the 
defendant as surety for the rent of certain demised 
premises. ‘lhe defendant sets up by his answer a sur- 
render of the premises by the tenant and acceptance 
by the plaintiff, and by his evidence a surrender of the 
keys on the 30th November, 1866. The defendant 
asked the court to charge that, if there was a surren- 
der on November 30th, the lease became canceled and 
of no effect. This request was refused. Held, the 
request was too broad, even if such a defense could be 
set up under the answer. The lease did not become 
canceled. It ceased only from the day of surrender, 
The cause of action for that grantor accrued on No- 
vember Ist, and the action was commenced on Novem- 
ber 6th. There was, therefore, no such defense existing 
at the commencement of the suit, or properly admissi- 
ble under the answer. By the answer, no other sur- 
render was set up than a surrender by the tenant and 
an acceptance by the landlord. The finding of the jury 
being on contradictory testimony, and not clearly 
against the weight of evidence, cannot be interfered 
with. Judgmentaffirmed. Learned v. Ryder. Opinion 
by Ingraham, P. J. 

2. Evidence of intent. — The court below excluded the 
question put to defendant, whether he would have 
signed as surety if he had known that by it he became 
surety for two years. Held, the question in this case 
is not one of intent, it was whether the witness had 
been defrauded. There are cases where it has been 
held that the intent of a party may be shown. 38 N. 
Y. 281, 286; 14 id. 567; 2 Keyes, 27. On the point of 





fraud all the testimony had been admitted, and it was 
not proper to ask the witness what he would have done 
under other circumstances. Ile did testify that he 
agreed to be surety only for one year. If that was 
believed, it disposed of the question. If it was not, it 
was immaterial, whether he would have been surety for 
two years or not. Ib. 
LEASE. See Landlord and Tenant. 


MECHANICS’ LIEN. See Assignments. 
NEW TRIAL. See Notice. 
NEW YORK city. See Court of Special Sessions. 


NOTARIES PUBLIC. 


Proof of protest, etc.— Appeal from judgment in fa- 
vor of plaintiffs and against defendants, as indorsers 
of a certain promissory note made payable in New 
Orleans, Louisiana. The only questions raised by this 
appeal are, as to the sufficiency of the proof of protest, 
and notice of the same to defendants as indorsers. 
The proof is, that the note was presented by one La- 
tham, who was a deputy appointed by Theodore Guyol, 
a notary, to a clerk in the office of defendants, who 
was the agent in liquidation of the defendants. It is 
also shown that Latham is dead, and that the record of 
the demand and protest, and of the manner in which, 
and the persons upon whom, notice was served, is an 
original entry made by, and in the handwriting of, 
Latham as such deputy. Notaries public in New Or- 
leans are authorized by statute (Laws of Louisiana, 
March 14, 1855) to appoint one or more deputies to as- 
sist them in making protests and delivering notices, 
and notaries are required to keep a book containing a 
record of protest made by them, with mention of the 
notices they shall have given to the drawers or in- 
dorsers, together with the names of the drawers or in- 
dorsers, the date of the notices and the manner in 
which they were served, etc. Held, the memorandum 
or record of Latham was competent evidence. Gowtry 
v. Doane, 48 Barb. 148, cited. This is plainly shown by 
the act of 1865 (N. Y. Stat. at Large, 1865, ch. 309), 
which provides that any bill of exchange, etc., which, 
by its terms, is payable in any State other than this, 
may be presented and protested, and notice thereof 
given according to the laws of the State where it is 
payable. There was proof that Burke was the agent 
of the firm of Brander & Hubbard, and service upon 
him was sufficient. Judgment affirmed. Fassin et al. 
v. Brander & Hubbard. Opinion by Cardozo, J. 


NOTICE. 


1. What is notice of ownership: promissory notes. — 
Devereux, Rich & Co. kept an account with defendant. 
On June 17, 1868, they brought two notes to the bank 
of $3,750 each, both payable to their order, and made a 
temporary loan of $5,000; giving these notes as collat- 
eral. This loan was returned the same day. On June 
27, they came to the bank, in company with one Craw- 
ford, the plaintiff's assignor, and procured a loan of 
$3,000 for three days, and delivered one of the same 
notes (the note in question) to the bank as collateral. 
The loan was not returned, and on July 17 they de- 
posited a check of one McBain, to their order, and 
indorsed by them, which was carried to their credit, 
and on the day following the check was returned pro- 
tested, making their indebtedness to the defendant 
$4,000. No further deposits were made by them. 
When urged to pay their indebtedness, they assured 
the defendant that the note was held, and must remain 
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as collateral to their whole indebtedness, and would be 
paid at maturity and nearly balance their account. At 
maturity the note was protested, and, after much liti- 
gation, it was collected from its maker, and the pro- 
ceeds placed to the account of Devereux & Co., leaving 
them still short. This action was thereafter brought 
by the plaintiff, as assignee of one Crawford, claiming 
that the note had been transferred by the payees to 
Crawford, and that Crawford lent it back to the payees 
to borrow $3,000 upon it, and demanding judgment for 
the amount paid on the note over said $3,000. The ref- 
eree found in favor of the plaintiff. From judgment 
thereon, this appeal istaken. Held, that the evidence 
shows the note in question was the property of 
Devereux & Co., when first left with the bank. It isa 
matter of doubt, when the interest in the note was 
transferred to Crawford. The referee finds it was so 
transferred before it became due. Whether this was so 
or not, there is no sufficient evidence of any notice to 
the bank after the note was passed into their posses- 
sion onthe second loan. If, after that second loan, the 
bank advanced money on the note as security, having 
received the note from Devereux, they had a right to 
suppose shat firm still to be the owners. The mere 
fact of Crawford going with Devereux and asking for 
such loan was not notice. On the case as presented, 
the finding on the fact of notice is against the evidence. 
Judgment reversed and new trial granted: Voorhies 
v. The National Citizens’ Bank of New York. Opinion 
by Ingraham, P. J. / 

_ 2. New trial. — Where a new trial is granted, on the 
ground that the verdict or report is against the weight 


of evidengé,the s same is j6 be on payment of costs. Ib. 


~ 4 , 
~ REPRESENTATIONS. See Warranties. 


STATUTES, CONSTRUCTION OF. See Cowrt of Special 
Sessions. 


WARRANTIES. 


1., Warranty in executory contracts. —This action is 
for damages for breach of warranty. At the times 
mentioned in the pleadings the plaintiffs were copart- 
ners, doing business at. Macon, Georgia, and the de- 
fendants were copartners at Smith Grove, Kentucky. 
In April, 1867,.tefendants agreed, under a verbal con- 
tract, to sell to plaintiffs 1,500 bushels of sound white 
corn. The corn was to be delivered at the railroad 
station at Smith Grove, and was to be paid for when 
delivered. The corn was delivered, and was paid for 
according to contract, ‘There is evidence that the corn 
did not answer the description of sound corn. It was 
shipped to Macon, but it is alleged that it was found to 
be unsound at Nashville, and was there sold under the 
instructions of the plaintiffs’ agents. The judge at the 
circuit, when plaintiffs rested their case, dismissed the 
complaint, on the ground that the evidence showed 
that the contract was an executory contract, and the 
plaintiffs had not proved any offer to return the goods 
to the defendants, and had not proved any notice to 
defendants of the time and place of the sale of the 
said goods, so as to enable them to come in and protect 
their interests. From a judgment in favor of defend- 
ants this appeal. Held, the parol contract, when made, 
was an executory contract for the sale of corn. On 
performance sound corn was to be delivered, and, if 
not seund, the plaintiffs were not bound toaccept; and 
if, after delivery, it was found tw be unsound, they 
could return the corn and refuse to complete the con- 
tract. The parties were at liberty to ratify the agree- 





ment by performance, and the delivery of the property 
on the payment of the money under the contract oper- 
ated to ratify and make valid a contract that otherwise 
could not be enforced. This ratification was no new 
contract. It merely made valid and confirmed the 
parol agreement, which thereupon became a valid and 
binding agreement on both parties, to be enforced and 
carried out according to the original terms. 20 Wend. 
61, 63, cited. The real question then is, whether an 
executory contract for the sale of grain, in which the 
vendor agrees to sell the grain as sound, contains a 
warranty ora mere representation. The learned judge 
delivering the opinion reviews fully the cases of Rust 
v. Eckler, 41 N. Y. 488, 491; Hart v. Wright, 12 Wend. 
267, and Sprague v. Blake, 20 id. 61, 64, and says: 
That from those cases the rule may be said to be, that 
where the sale is of a specific article in possession of 
the vendor, the representations may amount to a war- 
ranty; but, if it is merely to sell a quantity of any 
goods which is to be sound in quality, the remedy of 
the purchaser is to refuse to accept on delivery, or, if 
he discovers the defect afterward, to rescind the con- 
tract and return the goods. The application of this 
rule to the present case shows that the decision was 
correct. The vendor had not the property in posses- 
sion; he had purchased it from some other person as 
sound corn; he so stated to the vendee, and said he 
would sell it as such. This was nothing but a mere 
representation of his belief, and was not a warranty 
within the cases referred to. The purchaser could 
have refused acceptance, or, if he had no opportunity 
to examine before shipment, could have notified the 
party before sale, and thereby protected himself from 
loss. Unless there was a warranty proved, there was 
no cause of action shown, and the finding at the circuit 
was correct. Judgment affirmed. Lawton v. Kiel. 
Opinion by Ingraham, P. J. 





DIGEST OF RECENT AMERICAN DECISIONS.* 
(Continued.) 
PRINCIPAL AND AGENT. 

Defendant’s agent, in procuring plaintiff’s promis- 
sory note, signed a receipt in the name of his principal, 
containing an undertaking that the note should be pro- 
tested at maturity. He was not authorized to sign such 
a receipt; but defendant used the note in his busi- 
ness, and plaintiff was obliged to pay it at maturity. 
Held, that defendant was liable on the contract con- 
tained in the receipt. Mundorff v. Wickersham, 581. 


See Del Credere Agent. 


PRIVILEGED COMMUNICATIONS. 
Where a party offers himself as a witness, he cannot 
refuse to answer questions on cross-examination, as to 
any conversations with his counsel. Inhabitants of 
Woburn v. Henshaw, 333. 


PROMISSORY NOTE. ; » 


1. A promissory note read as follows: ‘‘ Four months 
after date, we, the president and directors of the Du- 
laney’s Valley and Sweet Air Turnpike Company, of 
Baltimore county, promise to pay to William F. Peirce, 
or order, one thousand dollars with interest, for value 
received ;’”’ and was signed by C. T. H., “‘ president,’’ J. 
N. H. and J. G. D., “‘ directors,” and E. R. 8., “ secre- 





*¥From 3 American Reports, 
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tary.” In an action to recover on the note, held, that 
parol evidence was admissible to show that the drawers 
of the note signed it as agents of the company and not 
as individuals, and that the note was accepted as the 
note of the company. Haile v. Peirce, 139. 

2. Where a promissory note appeared on its face to 
have been originally dated February, 1868, and to have 
been afterward changed to 1869, by making the figure 
9 over the figure 8, held, that if the alteration was made 
by the holder, after the execution and delivery of the 
note, in order to correct a mistake and make the note 
conform to the intention of the parties, such alteration 
did not invalidate the note, even if the signer had no 
knowledge of such subsequent alteration. Duker v. 
Franz, 314. 

3. The note of a manufacturing corporation, in the 
hands of a holder, in good faith, for value, who took it 
before maturity, and without knowledge that the 
maker had not received full consideration, can be en- 
forced against the corporation, although it was made as 
an accommodation note. Monument National Bank v. 
Globe Works, 322. 

4. Where the consideration of a promissory note is a 
license to use and vend an invention regularly patented, 
the unprofitableness of the invention does not vitiate 
the note. Nash v. Lull, 435. 


5. A promissory note not in terms payable at any 
place, but entitled to grace, was sued upon by the ser- 
vice of a writ at a quarter past six P. M., on the last day 
of grace, no demand of payment having been made. 
Held, that the action was premature. Estes v. Tower, 


439. 
6. On the 10th of July, 1866, a bank received notice 
of the dishonor of a promissory note which it had dis- 
counted, and on the llth, after the close of the business 
day, notified its immediate indorser by a drop letter, 
which he did not receive until the 12th, there being 
no system of carriers. Held, insufficient notice to 
charge the indorser. Shelburn Falls National Bank v. 
Townsley, 447. 

7. A promissory note was signed by A., indorsed by 
C., and delivered to B., who took it away with him 
and soon returned it to A., stating that it should have 
been drawn “ with interest,’’ whereupon these words 
were added by A.’s assent and in C.’s absence. In an 

_action against C. on the indorsement the note was 
introduced in evidence in its original form, the words 
“with interest’? having been erased. Held, that C. 
was liable, as the alteration was not fraudulent, and 
the note had been restored to its original form. 
(SHARSWOOD, J., dissentiente.) Kouwntz v. Kennedy, 541. 

8. A sealed promissory note, with several sureties, 
was executed and offered by the maker to the payee, 
who refused to accept it unless the words “interest to 
be paid semi-annually” were inserted. The maker 
thereupon, without the knowledge of the sureties, wrote 
the words in the note as required. Held, that the 
sureties were discharged from liability. Neff v. Horner, 
555. 

9. The defendant, who had indorsed a note, was, 
previous to its maturity, shown the note and told that 
the maker wanted it to remain another year. He was 
asked if he was willing, and he said he was willing to 
let it remain, and that it was a good note. Held, that 
this was a waiver of demand and notice; that the lia- 
bility of the indorser became absolute on the maturity 
of the note, and no subsequent demand or notice was 
required. Sheldon v. Horton, 669. 

See Principal and Agent. 





RAILROAD COMPANY. 

1. In pursuance of a statute authorizing a railroad 
company to mortgage “all or any part of their road, 
property, rights, liberties and franchises,’’ the com- 
pany excuted and delivered a mortgage to certain 
persons, trustees, of ‘“‘all the road, property, rights, 
liberties, privileges, corporate franchises, incomes, tolls 
and receipts, now held or hereafter to be acquired.” 
Held, that the mortgage was authorized by the statute 
and gave a valid lien on the engines, cars, furniture of 
stations, etc., required for the transaction of the busi- 
ness of the company, whether owned at the date of 
the mortgage or subsequently acquired. Philadelphia, 
Wilmington & Baltimore Railroad Co. v. Woelpper, 596. 

2. A child nineteen months oid strayed from its 
mother to the railroad track of the Pennsylvania Rail- 
road Company, and was run over by a car, which had 
been detached from the engine and sent around a curve, 
on a slight down grade, unattended by a brakesman. 
The track where the child was injured ran through a 
lot which the public had been permitted, by the railroad 
company, to use freely. Inan action to recover for 
the injuries received by the child, the judge took the 
question of negligence away from the jury and charged 
that no more than $3,000 could be recovered, by reason 
of the limit in the act of assembly of 1868. The injury 
happened in 1864 and this action was commenced in 
1866. Held, (1) that, as in this case the negligence 
alleged consisted of a positive act of carelessness in 
sending a car around acurve out of sight, on a descend- 
ing grade, at a place where persons might be expected 
to be, from the permissive use suffered by the company, 
the question of negligence was for the jury; (2) that the 
child was incapable of contributory negligence, and 
(3) that as the act of 1868 was retrospective as to this 
case, and, therefore, inoperative, full compensation 
should be rendered for the injury. Kay v. Pennsyl- 
vania Railroad Co., 628. 

See Common Carriers; Master and Servant; Negligence. 


RAILROAD AID LAW. See Constitutional Law, 1. 
RAILROAD CHARTER. See Riparian Rights. 
See Infant. 


REAL ESTATE. See Statute of Frauds; Deed. 


RATIFICATION. 


REAL ESTATE BROKER. See Broker 
REBELLION. 


1. The defendants, at the breaking out of the rebellion 
of 1861, were copartners doing business at Savannah, 
Ga., where one of them, named Wheaton, resided. 
Two of the defendants did business as copartners in 
New York, where they resided. On the 23d of August, 
1861, the plaintiff’s agent purchased of the Savannah 
firm a bill of exchange. It was drawn by Wheaton in 
the name of his firm on the New York firm of defend- 
ants. By an act of congress passed July 13, 1861, the 
president was authorized to declare certain districts in 
insurrection, and that thereupon all commercial inter- 
course should cease and become unlawful. On the 16th 
of August, 1861, the president by proclamation declared 
the district in which Savannah is situated in a state of 
insurrection. Held, that the drawing of the bill of ex- 
change was illegal and void, and within the rule pro- 
hibiting contracts with the enemy during war and 
no action could lie against any of the parties to it. 
Woods v. Wilder, 684. 

2. The copartnership between Wheaton and the other 
defendants was dissolved by the war, and the defend- 
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ants were not bound by the contract of Wheaton made 
after such dissolution. Ib. 
See Contract, 2. 


RESTRAINT OF TRADE. 


G. leased a dyeing and scouring establishment, in 
the city of Baltimore, for a term of years, to F. & D., 
partners, and at the same time sold them the good-will 
of the business, and covenanted never to enter into 
competition, directly or indirectly, with the lessees, in 
Baltimore, in the trade or profession of dyeing and 
scouring. The partnership between F. & D. was sub- 
sequently dissolved; D. became sole owner of the 
partnership interest; the lease expired and D. removed 
next door and established himself in the regular busi- 
ness of dyeing and scouring. G. then made an arrange- 
ment with his son, by which the trade was re-estab- 
lished at the old stand, under the name of the son, the 
father being the real proprietor. Onan application for 
an injunction, held, that the covenant was valid; that 
the dissolution of the partnership between F. & D. did 
not release the covenantor from his obligation to D., 
and that the re-establishment of the business by G., 
under the name of his son, was in violation of the 
covenant, and could be restrained by injunction. Guer- 
and v. Dandelet, 164. 


RESPONDEAT SUPERIOR. 
REVENUE STAMPS. See Stamps. 

(To be continued.) 

——_ 6 o—__——- 


BREACH OF PROMISE TO MARRY. 
Frost v. KNIGHT.* 


The defendant promised the plaintiff that he would marry 
her on the death of the defendant’s father. Before the 
death of his father the defendant announced his absolute 
determination never to fulfill the promise. Held (reversing 
the decision of the court of exchequer), on the authority 
of Hochester vy. Dela Tour, 2 E. & i. 678; 22 L. J. 455, Q. B., 
that the plaintiff might at once regard the contract as 
broken in all its obligations and consequences, and sue for 
the breach thereof. 

This was an appeal from the judgment of the court 
of exchequer, and was an action fora breach of promise 
of marriage, tried before Martin, B., at the Staffordshire 
spring assizes, 1870. Evidence was given to show that 
the defendant promised to marry the plaintiff on the 
death of his father, and also that he refused to per- 
form the promise; while it was proved that the defend- 
ant’s father was still alive. 

A verdict having been obtained for the plaintiff with 
£200 damages, Powell, Q. C., obtained a rule, which 
was afterward made absolute, for a new trial, on the 
ground that the learned judge ought to have nonsuited 
the plaintiff, Martin, B., dissenting. 39 L. J. 227, Ex.; 
23L. T. R., N.S., 714. The plaintiff having appealed, 
the case was re-argued last Trinity term in the exchequer 
chamber before Cockburn, C. J., Byles, Keating, Lush, 
and Smith, J.J. 

A. J. Staveley Hill, Q. C., and C. Dodd, for the plain- 
tiff, said: The simple question is, whether plaintiff, up- 
on a contract by the defendant to marry her as soon 
as his father died, can sue the defendant in an action 
for the breach of that contract before the father’s 
death. The rule in such cases is thus laid down in 
Leake on the Laws of Contracts, page 462: ‘‘If, before 
the time appointed for performing the contract has ar- 
rived, the promisor wholly refuses to perform it, the 


See Master and Servant, 4. 





*Exchequer chamber, February 8, 1872; reported 26 L. 
T.R. 77. 








promisee may be entitled to treat such refusal as an im- 
mediate breach of the contract, and to commence an 
action for damages in respect of it;’’ and the cases of 
Hochester v. De la Tour, 2 BE. & B. 678; 22 L. J. 455, 
Q. B., and The Danube and Black Sea Railway, ete., 
Company v. Xenos, in error from the court of com- 
mon pleas, 5 L. T. R., N. S., 527; 138 C., B. N. S., 825; 
31. L. J. 284, C. P.; are there cited as authorities for 
that proposition. So, also, in the notes to Cutter v. 
Powell, 2 Smith’s L. C. (6th ed.) 39, the learned anno- 
tators, referring to the judgment of Parke, B., in the 
case of Philpotts v. Evans, 5 M. & W. 475, which is re- 
lied on by the defendant in the present case, say: “It 
is impossible, however, even on this ground,” viz.: by 
supposing that the judgment in Hochester v. De la 
Tour applied to cases in which, in consequence of the 
refusal, something had taken place to interfere with 
the performing of the contract when the time arrived, 
“to reconcile the judgment of Parke, B., just referred 
to, in all respects with the more modern decisions; 
and, in The Danube, etc., Company v. Xenos, ubi sup., 
it was held, in accordance with these decisions, that 
where a contract is for the performance of a thing on 
a given day, and the person who is to perform it de- 
clares before the day that he will not perform it, 
then the other party has the option of at once treating 
this declaration as a breach of the contract.’’ The con- 
tract of marriage is a peculiar one, and places the par- 
ties to it in a certain position and under obligations 
relatively to each other, and neither party is at liberty 
to do any thing inconsistent with the existence of that 
mutual relation and those mutual obligations until the 
mutual contract is performed. As was well said by 
Pollock, C. B., in his judgment in the exchequer 
chamber, in Hall v. Wright, E. B. & E. 795; 29L. J. 
52, Q. B., in error from the queen’s bench, ‘‘a view of 
the law which puts a contract of marriage on the same 
footing as a bargain for a horse or bale of goods is not 
in accordance with the general feelings of mankind, 
and is supported by no authority.”’ In Williamson and 
another v. Verity, 24 L. T. R., N. S., 32; L. R. 6 C. B. 
206; S.C. nom. Wilkinson and another v. Verity, 40 L. 
J. 141, ©. P., Willes, J., in delivering the considered 
judgnient of the court of common pleas, says: ‘The 
rule that a cause of action arises once for all upon 
the first default is, however, not universal; for, in 
cases where a man undertakes to do an act upon a 
future day, and before the day arrives disables him- 
self fron: performing the act, positively and absolutely 
refuses to be bound by or perform his contract, and, so 
to speak, declares off the bargain himself, and absolves 
the opposite party, it is in the option of such party, at 
his election, to treat that conduct as of itself a viola- 
tion and breach of the contract, or to insist upon hold- 
ing the repudiating party liable, and sue him for non- 
performance when the day arrives. The misconduct 
of the party also acts in fraud of the bargain in such 
cases and gives the other party thereto the election of 
suing either for the first violation, or for non-perform- 
ance at the day; and it does not furnish the wrong- 
doer with any answer to the latter. This principle was 
well maintained in Hochester v. De la Towr, ubi sup. 
In delivering the judgment in that case, Lord Camp- 
bell, C, J., thus stated the reason of the decision: “It 
seems reasonable to allow an option to the injured 
party either to sue immediately or to wait till the time 
when the act was to be done, still holding it (the con- 
tract) as prospectively binding, for the exercise of this 
option well may be advantageous to the innocent 
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party, and cannot be prejudicial to the wrong-doer.” 
The same doctrine was received and approved by the 
court of exchequer chamber in Avery v. Bowden, 6 E. 
& B. 953; 26 L. J. 3, Q. B. Those observations of the 
learned judge strictly apply to this case. Here there 
was a deliberate and distinct refusal by the defendant 
to perform, or any longer to be bound by, his promise. 
At that moment the position and condition of the 
plaintiff were altered and injuriously affected by such 
refusal. Cockburn, C. J. How are you to assess the 
damages? I confess I cannot see how the court below 
distinguished Hochester v. De la Towr. The rule as to 
damages is well laid down in the American authorities 
referred to by Mr. Sedgwick in his Treatise on Dama- 
ges, 2d ed., pages 208, 210; 4th ed. pages 233, 235, and 
which rule was approved of by Willes, J., in Smith v. 
Woodjine, 1 C. B. N.S. 660. The case of Philpotts v. 
Evans, 5 M. & W. 475, which was relied on strongly by 
the defendant below, has been reviewed by subsequent 
cases (see especially Cort and another v. Ambergate, 
etc., Railway Company, 17 Q. B. 127; 20 L. J. 460, Q. 
B.), where Lord Campbell, C. J., says, with reference 
to it, that ‘“‘ the court cannot be considered as having 
decided that, if the notice had been received by the 
plaintiffs before the wheat was sent off from Glouces- 
ter, the plaintiffs might not, at their pleasure, have 
treated it as a breach of the contract, and commenced 
anaction against the defendant for not accepting it, 
without tendering it to him at Birmingham.”’ Lush, 
J. Does not the promise to marry involve more than 
the mere words, e. g., a state of affiance between the 
parties? Justso. Cockburn, C. J. Itis a breach of 
the betrothal, but is it a breach of the contract to 
marry? Lord Campbell, C. J., in Hochester v. De la 
Tour, puts as a possible case the very case now before 
the court. It is submitted that this case is clearly 
within the rule in Hochester v. De la Tour, which case 
was well decided and has been subsequently uniformly 
approved of. They cited also Brutis v: Thompson, 
(American) 42 N. Y. (8 Hand) 246, and judgment of 
Grover, J., at 248; Thorn v. Knapp, id. 474. 

Powell, Q. C., Streeten with him, for the defend- 
ant. When circumstances render the performance of 
an executor’s contract impossible, no action lies till 
the time limited for the performance. Thomas v. 
Howell, Skin. 301; see the remarks of Holt, C. J., on 
pages 319, 320. Hochester v. De la Tour is questionable 
at law. Lord Cranworth expresses a wish to see the 
decision appealed from. The judges in the court below 
distinguish it, but seem to feel hampered by the decis- 
ion. Atchinson v. Baker, 2 Peake A. C. 103, is in point. 
Lush, J. Suppose one of the parties had married? 
Even then the breach is not until the time limited for 
the performance of the contract. Non constat that 
both parties might not be unmarried at the time of the 
father’s death. Short v. Stone is distinguishable; there 
the time limited was a reasonable time, and what is a 
reasonable time for one may be presumed to be a rea- 
sonable time forthe otheralso. In Box v. Day, 1 Wils. 
59, there was an alternative, and it may be seen from 
the judgment of Lord Chief Justice Lee, in that case, if 
the condition had been simply the death of the father, 
the plaintiff would not have been entitled to judgment. 
Mercantile contracts are different, for there the dama- 
ges can be calculated with accuracy. Here that is not 


the case. And in mercantile contracts it frequently 
happens that one party can actually incapacitate himself 
for performance. Here there is. no such incapacity. 
Leigh v. Patterson, 8 Taunt. 450; Lovelock v. Franklin, 





8 Q. B. 371; Philpot v. Evans, 5 M. & W. 475; Ripley v. 
Maclure, ubi sup., 359; Xenos v. Danube Co., ubi sup. 

Even if the plaintiff is entitled to a verdict, the 
amount of the damages isexcessive. It was calculated 
as if the marriage were to take place at once, under ex- 
isting circumstances, which were not the circumstances 
under which the contract would have been performed. 
Many changes might take place in the interval. 

A Staveley Hill, queen’s counsel, inreply. Hochester 
v. De la Towr is good law, and has never been 
impugned; it was distinctly followed in Wilkinson v. 
Verity. He also referred to Pothier on Contracts 
(book 2, 230, 234)) and to the other authorities above 
cited. Cur. adv. vult. 

The judgment of Cockburn, C. J., Keating and Lush, 
JJ., was delivered by Cockburn, C. J. This case 
comes before us on error brought on a judgment of the 
court of exchequer, arresting the judgment in the 
action on a verdict given for the plaintiff. The action 
was for breach of promise of marriage. The promise, 
as proved, was to marry the plaintiff on the death of 
the defendant’s father. The father still living, the 
defendant announced his intention of not fulfilling his 
promise on his father’s death, and broke off the engage- 
ment, whereupon the plaintiff, without waiting for the 
father’s death, at once brought the present action. The 
plaintiff having obtained a verdict, a rule nisi was 
applied for to arrest the judgment, on the ground that 
a breach of the contract could only arise on the father’s 
death, till which event no claim for performance could 
be made, and, consequently, no action for breach of the 
contract could be maintained. A rule nisi having been 
granted, a majority of the court of exchequer concurred 
in making it absolute, Martin, B., dissenting. And the 
question for us is, whether the judgment of the majority 
was right? The cases of Lovelock v. Franklyn and 
Short v. Stone, which latter case was an action for 
breach of promise of marriage, had established that 
where a party bound to the performance of a contract 
ata future time puts it out of his own power to ful- 
fill the contract, an action will at once lie. The case 
of Hochester v. De la Tour, upheld in this court in 
the Danube and Black Sea Company v. Xenos, 
went further, and established that notice of an 
intended breach of a contract to be performed 
in future had a like effect. The law with refer- 
ence to a contract to be performed at a future time 
where the party bound to performance announced 
prior to the time his intention not to perform it, as 
established by the cases of Hochester v. Dela Tour and 
the Danube and Black Sea Company v. Xenos on the 
one hand, and Avery v. Bowden, 6 E. & B. 953, and 
Reid vy. Hoskyns, id. 953, on the other, may be thus 
stated. The promisee, if he pleases, may treat the 
notice of intention as inoperative, and await the time 
when the contract is to be executed, and then hold the 
other party responsible forall the consequences of non- 
performance, but in that case he keeps the contract 
alive for the benefit of the other party as well as his 
own; he remains subject to all his own obligations 
under it, and enables the other party nqt only to com- 
plete the contract if so advised, notwithstanding his 
previous renunciation of it, but also to take advantage 
of any supervening circumstance which would justify 
him in declining to complete it. On the other hand 
the promisee may, if he thinks fit, treat the repudiation 
of the other party as a wrongful putting an end to the 
contract, and may at once bring his action on the 
breach of it; in which action he will be entitled to such 
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damages as would have arisen from the non-perform- 
ance of the contract at the prescribed time, subject, 
however, to abatement in respect of any circumstances 
which may have afforded him the means of mitigating 
his loss. Considering this to be now settled law, not- 
withstanding any thing that may have been held or 
said in the cases of Philpotits v. Evans, and Ripley v. 
Maclure, we should have had no difficulty in applying 
the principle of the decision in Hochester v. Dela Tour 
to the present case, were it not for the difference which 
undoubtedly exists between that case and the present, 
nimely, that whereas there the performance of the 
contract was to take place at a fixed time, here no time 
is fixed, but the performance is made to depend ona 
contingency, namely, the death of the defendant’s 
father during the life of both the contracting parties. 
It is true that, in every case of a personal obligation to 
be fulfilled at a future time, there is involved the pos- 
sible contingency of the death of the party binding 
himself before the time of performance arises; but 
here we have a further contingency, depending on the 
life of a third person, during which neither party can 
claim performance of the promise. This being so, we 
thought it right to take time to consider whether an 
action would lie before the death of the defendant’s 
father had placed the plaintiffina position to claim the 
fulfillment of the defendant’s promise. After full con- 
sideration, we are of opinion that, notwithstanding the 
distinguishing circumstances to which I have referred, 
this case falls within the principle of Hochesterv. De la 
Four, and that consequently the present action is well 
brought. The considerations on which the decision in 
Hochester v. De la Tour is founded are, that by 
the announcement of the contracting party of his 
intention not to fulfill it, the contract is broken; 
and that it is to the common benefit of both parties 
that the contract shall be taken to be broken as to 
all its incidents, including non-performance at the 
appointed time, and that an action may be at once 
brought, and the damages consequent upon non-per- 
formance be assessed at the earliest moment, as thereby 
many of the injurious effects of such non-performance 
may possibly be averted or mitigated. It is true, as is 
pointed out by the lord chief baron in his judgment 
in this case, that there can be no actual breach ‘of a 
contract by reason of non-performance so long as the 
time for performance has not yet arrived. But, on the 
other hand, there is—and the decision in Hochester v. 
De la Tour proceeds on that assumption —a breach of 
acontract when the promisor repudiates it, and de- 
clares he will no longer be bound by it. The promisee 
has an inchoate right to the performance of the bargain, 
which becomes complete when the time for perform- 
ance has arrived. In the mean time he has a right to 
have the contract kept open as a subsisting and effect- 
ive contract. Its unimpaired and unimpeached efficacy 
may be essential to his interests. His right acquired 
under it may be dealt with by him in various ways for 
his benefit and advantage. Of all such advantage the 
repudiation of the contract by the other party and the 
announcement that it never will be fulfilled, must, of 
course, deprive him. It is, therefore, quite right to 
hold, that such an announcement amounts to a viola- 
tion of the contract in omnibus, and that upon it the 
promisee, if so minded, may at once treat it as a breach 
of the entire contract, and bring his action accordingly. 
The contract having been thus broken by the promisor, 
and treated as broken by the promisee, performance at 
the appointed time becomes excluded, and the breach 





by reason of future non-performance becomes virtually 
involved in the action as one of the consequences of 
the repudiation of the contract; and the eventual non- 
performance may therefore, by anticipation, be treated 
as a cause of action, and damages be assessed and 
recovered in respect of it, though the time for perform- 
ance may yet be remote. It is obvious that such a 
course must tend to the convenience of both parties; 
and though we should be unwilling to found our 
opinion on grounds ef convenience alone, yet the latter 
tend strongly to support the view that such an action 
ought to be admitted and upheld. By acting on such 
a notice of the intention of the promisor, and taking 
timely measures, the promisee may, in such cases, avert, 
or at all events materially mitigate, the injurious 
effects that would otherwise flow from the non-fulfill- 
ment of the contract; and, in assessing the damage for 
breach of performance, a jury will, of course, take into 
account whatever the plaintiff has done or has had the 
means of doing, and as a prudent man ought in reason 
to have done, whereby his loss has been or should have 
been diminished. It appears to us that the foregoing 
considerations apply to a contract, the performance of 
which is made to depend on a contingency, as much as 
to one in which the performance is to take place at a 
future time, and we are therefore of opinion that the 
principle of the decision in Hochester v. De la Tour is 
equally applicable to such a case as the present. It is next 
to be observed that the law, as settled by Hochester v. 
Dela Tour and The Danube and Black Sea Company 
vy. Xenos, is obviously quite as applicable to a contract 
in which personal status or personal rights are involved, 
as to one relating to commerce or pecuniary interests. 
Indeed, the contract of marriage appears to afford a 
striking illustration of the expediency of holding that 
an action may be maintained on the repudiation of a 
contract to be performed in future. On such acontract 
being entered into, not only does a right to its comple- 
tion arise with reference to domestic relations and 
possibly pecuniary advantages, as also to social status 
accruing on marriage, but a new status, that of be- 
trothment, arises between the parties. This relation, 
it is true, has not by the law of England the same 
important consequences which attached to it by the 
canon law and the law of many other countries, never- 
theless it carries with it consequences of the greatest 
importance to the parties; each becomes bound to the 
other; and neither can consistently with such a rela- 
tion enter into a similar engagement with another 
person. Each has an implied right to have this relation 
continued till the contract is finally accomplished by 
the marriage. To the women more especially it is all 
important that the relation shall not be put an end to. 
Independently of the mental pain occasioned to the 
feelings by the abrupt termination of such an engage- 
ment, the fact of its existence, if followed by such a 
termination, must necessarily operate to her serious 
disadvantage. During its continuance others will 
naturally be deterred from approaching her with 
matrimonial intentions, nor could she admit of such 
approaches if made; while the breaking off of the 
engagement is too apt to cast a slur upon one who has 
been thus treated. We see, therefore, every reason for 
applying the principle of Hochester v. De la Tour to 
such a case, and for holding that the contract is broken — 
on repudiation not only in its present but in its 
ultimate obligations and consequences. To hold that 
the aggrieved party must wait till the time fixed for 
marrying shall have arrived, or the event on which it 
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is to depend shall have happened, would have the effect 
of aggravating the injury by preventing the party 
from forming any other union, and by reason of 
advancing age rendering the probability of such a 
union constantly less. It has been suggested, indeed, 
that as the desire for marriage and the happiness to be 
expected from it diminish with advancing years, where, 
by the contract, marriage is only to take place at a 
remote time, the value of the marriage and the dama- 
ges to be recovered for a breach of the promise 
would be less if the refusal were made when the time 
for marrying was accomplished; and that consequent- 
ly an action ought not to be allowed till the time 
when the fulfillment of the contract could have been 
claimed. We cannot concur in this view. We 
cannot but think that in estimating the amount of 
injury, and the compensation to be made for it, the 
wasted years, if the contract were broken when the 
time for marrying had come and the impossibility of 
forming any other engagement during the intermedi- 
ate time should be taken into account and not merely 
the age of the parties and the then existing value of 
the marriage. It appears, therefore, manifest that it 
is better for both parties —for the party intending to 
break the contract as well as for the party wronged by 
the breach of it—that an express repudiation of the 
contract should be treated as a violation of it in all its 
incidents, and give a right to the party wronged to 
bring an action at once and have the damages assessed 
at the earliest moment. No one can doubt that 
morally speaking a party who has determined to 
break off a matrimonial engagement acts far more 
commendably if he at once gives notice of his in- 
tention, than if he keeps that intention secret till the 
time for fulfilling the promise is come. The reason is, 
that giving such notice at the earliest moment tends to 
mitigate, while the delay in giving it necessarily aggra- 
vates the injury to the other party. It has been urged 
that there must be great difficulty in thus assessing 
damages prospectively; but this must always be more 
or less the case whenever the principle of Hochester v. 
De la Tour comes to be applied. It would equally 
exist where one of the parties by marrying another 
person gave rise to an immediate right of action. It 
cannot be said that the difficulty is by any means in- 
superable, and the advantage resulting from the appli- 
cation of the principle of Hochester v. De la Tour are 
quite sufficient to outweigh any inconvenience arising 
from the difficulty of assessing the damages. We are 
struck by the fact that the majority of the court of 
exchequer, while holding that the present action would 
not lie, expressed an opinion that the wrong done by 
the repudiation of a contract of marriage might be 
made the foundation of an action on the case, in which 
the facts should be set forth. But the rights and obli- 
gations of the parties arising here entirely out of con- 
tract, we are at a loss to see how such an action could 
be maintained. But be that as it may; asin such an 
action the damages would have to be ascertained with 
reference to the same facts and the same considera- 
tions as in an action brought on the contract, it seems 
to us by far the simplest course —the case being, as it 
seems to us for the reasons we have given, clearly 
within the decision in Hochester v. De la Tour—to 
hold that the present action for breach of contract may 
be maintained, and that in it the plaintiff is entitled to 
recover damages in respect of the non-fulfillment of the 
promise, as though the death of the defendant’s 
father—the event on which the fulfillment was to 





depend — had actually occurred. We are therefore of 
opinion that the judgment of the court of exchequer 
must be reversed. 

Bytes, J. I think that the plaintiff below is entitled 
to recover both on principle and on authority; but as 
my judgment was prepared before I had the advantage 
of seeing that of the lord chief justice, and as this is 
a case of great importance, I think I ought to deliver 
it. An express precontract of marriage, as already 
suggested by the lord chief justice, places the man 
and woman in the condition or status of betrothment. 
In this State there are certain mutual duties. The 
woman, for example, may not, without a breach, 
marry another man, although it is possible that he 
may die before the future day appointed for the first 
intended marriage, whether already fixed or dependent 
on a future event. So I conceive the man cannot, 
during the stipulated period of betrothment, without 
a breach of contract, marry another woman, though 
that woman may die in the mean time. So for one of 
the parties to break off the mutual engagement by 
an express refusal to perform it, though before the 
day, seems to me equally a breach of the contract, 
for it puts an end to the condition of betrothment, 
which according to the contract was to continue. 
In each of these three cases there is a repudiation 
of the duties springing from the new relation 
involved in the contract. But independently of 
the peculiarities attending a precontract of mar- 
riage, the decision in Hochester v. De la Tour shows 
that in the analogous case of a precontract for future 
service, the refusal of one of the parties to perform the 
contract, though before the time appointed for its ful- 
fillment, isa breach. The decision in that case goes fur- 
ther than is necessary for our decision in this case, for 
there no status had been established like that invol- 
ved in a precontract of marriage. Indeed, the court of 
common pleas, in the case of Wilkinson v. Verity, and 
the court of error in Xenos v. Danube Company, 13 C. 
B. 825, have laid it down that an absolute uncondition- 
al renunciation of a contract before the time of per- 
formance amounts to a breach at the election of the 
promisee. Judgment of the court of exchequer re- 
versed. 

——esoe— ———. 
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United States Digest, containing a digest of decisions of 
the various courts within the United States, by 
Benjamin Vaughan Abbott. New series, Vol. i. 
— for 1870. Boston: Little, Brown & 

O., 2. 

The editorial conduct of the United States Digest 
has been placed in the hands of Mr. Benjamin Vaughan 
Abbott, and, to our thinking, it could not have been 
placed in better hands. Abbott’s New York Digest, 
the work of that gentleman and his brother, Austin 
Abbott, has never been excelled in this country, either 
in plan or execution, and the same distinctive features 
which made that work so useful and popular have 
been incorporated into this the first of the new series 
of United States Digests. Among these features are 
the arrangement of the cases in their logical connec- 
tion, instead of, as in the former volumes, by States; a 
more thorough classification and arrangement, and the 
introduction of side heads or catch-words to indicate 
the topic of a paragraph. The style of type in which 
the volume is printed is also more readable. We have 
a promise that the annual volumes will be published 
with greater dispatch than were those of the old series 
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which were sometimes years in arrears. Hereafter 
Mr. Abbott expects “‘ that the digest for each year can 
appear by May of the year following, and this without 
any undue haste in the preparation, or slighting any 
important parts of the work.”’ 

So far as we have been able to examine, and we have 
devoted several hours to the matter, the abstracts are 
made with great judgment and care, and we feel the 
utmost confidence in saying that this is the best, both 
in plan and execution, of all the annual digests hereto- 
fore issued, and that is not slight praise, for they have 
all been prepared with more than ordinary ability. 

By the way, we understand that Messrs. Little 
Brown & Co. purpose having the twenty-eight or 
twenty-nine volumes constituting the United States 
Digest and Annuals condensed and consolidated into 
an integral work. The necessity for this is very obvi- 
ous, and we hope it may be done and quickly. 


A Treatise on the Luw and Practice as to Receivers ap- 
pointed by the Court of Chancery by William Wil- 
liamson Kerr, of Lincoln’s Inn, Barrister at law, 
with notes and references to American authorities, 
by George Tucker Bispham. Philadelphia: Kay & 
Brother, 1872. 

As a writer upon subjects pertaining to the adminis- 
tration of equity, Mr. Kerr has achieved well-deserved 
success, and his treatise is regarded in England as 
standard, and so far. as a text-book can be, authorita- 
tive. His style is smooth and forcible, his method of 
developing his subject clear and logical, and his ex- 
amination thorough and exhaustive. The work before 
us is the best extant on the subject. We are quite 
aware that very few reprints, no matter how carefully 
annotated, can quite fill the place with the profession 
in this country, of a well-executed American treatise ; 
but we have none such on the subject of receiver, and 
Mr. Bispham has done his editorial duties so judiciously 
and thoroughly, that there is little reason to regret our 
lack in that direction. The English Law and Practice 
as to receivers does not differ materially from that in 
force in most of the States of this country, and where- 
ever a difference does exist, it is pointed out in the 
notes, and the American rule explained. 

The work will be found of unquestionable service, 
and we willingly recommend it to the profession. 


Index to Precedents in Conveyancing and to Common 
and Commercial Forms, arranged in alphabetical 
order with subdivisions of an analytical nature, by 
Walter Arthur Copenger, Esq., of the Middle 
Temple, Barrister at law, author of ‘‘The Law of 
Copyright,’ etc. London: Stevens & Haynes, 1872. 

Almost every lawyer has been at a loss at one time 
or another to know where to find a form or precedent 
to assist him in the drafting of some unusual and diffi- 
cult paper or document. The author remarks in his 
preface, ‘‘A vast number of valuable forms lie scattered 
in our law books, unknown to the many, and difficult 
of discovery at the moment when required. It has 
been customary for some time past to insert at the end 
of treatises precedents applicable to the subjects there- 
in treated, and divers serviceable forms may be seen 
attached to a treatise which has long since been thrown 
aside as antiquated.’’ To indicate where these forms 
may be found, the book and the page, is the purpose of 

Mr. Copenger’s book. Over 10,000 precedents have 

been indexed, and we should suppose that it would be 

quite impossible for a lawyer having the work to be 
again at a loss to find any conceivable form desired. 





The Massachusets Digest, being a Digest of the decis- 
ions of the Supreme Judicial Court of Massachu- 
setts, by Edmund H. Bennett and Henry W. Hol- 
—_ volume III. Boston: Little, Brown & Co., 


This volume embraces the decisions of the supreme 
judicial court from the year 1857 to the year 1869, or 
from the 9th of Gray to the 102d Mass. inclusive. Some 
unreported decisions and decisions of the superior 
court of judicature are also inserted. The plan of the 
work is substantially the same as that adopted in the 
former volumes. The cases are digested with all the 
brevity consistent with clearness; indeed we regard 
the abstracts as models of that kind of work. The 
analytical arrangement is most excellent, but it would 
have increased the convenience of the book if catch- 
words had been used at the beginning. Indeed, the 
editors themselves seem to be of opinion that some 
improvements might have been made were it not for 
interfering with the uniformity of the series. But 
whatever changes might have been desirable, they are 
of minor importance, and do not detract from the real 
sterling merit of the work. 

So elegantly is the book printed and bound, that it 
may, with propriety, be called sumptuous. Messrs. 
Little, Brown & Co. are doing a real service to the 
profession in elevating the standard as to the mechani- 
cal execution of law books. 


The writs of Mandamus and Prohibition. 

This is a lecture delivered before the law school of the 
university of New York, on the 8th of March, 1872, by 
Charles Crary, Esq., and discusses the question ‘‘ ought 
justices of the supreme court, when holding special 
term or sitting at chambers, to be brought under the 
controlling authority of these writs?’’ Mr. Crary’s 
conclusion is, that these writs should be placed entirely 
under the control and cognizance of the general terms 
so far as relates to special term and chamber judges, a 
conclusion with which we heartily concur. 


The American Law Review. Quarterly. Boston: 


Little, Brown & Co. 

The contents of the April number of the Law Review 
is as follows: ‘I. Private International Courts. I. 
Fixtures. III. The Administration of Criminal Law in 
Scotland. [V. Grain Elevators. V. Digest of English 
Law Reports. VI. Selected Digest of State Reports. 
VII. Digest of Cases in Bankruptcy. VIII. Book 
Notices. IX. List of Law Books published since 
January. X. Summary of Events.” 


A Quarterly Law Magazine. 


The United States Jurist. 
Washington: W. H. 


Edited by James Schouler. 
& O. H. Morrison. 

The number for April contains the following table of 
contents: ‘“‘I. A New Civil Service. II. Quarterly 
Table of Criticised Cases with Editorial Notes. III. 
Annual Digest of Federal Decisions. IV. Quarterly 
Digest of English Decisions. V. Book Notices. VI. 
United States Supreme Court Calendar. VII. Legal 
Intelligence.” 

The Jurist is ably edited, and contains much of 
practical value to the profession. 


——¢ + ——_. 


Hon. Isaac F. Redfield, ex-chief justice of the su- 
preme court of Vermont, is lying dangerously ill at 
Aiken, 8. C. 
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LEGAL NEWS. 
The jury system is to be suspended in Austria. 


It is proposed to increase the number of the supreme 
court judges of Pennsylvania. 


Mr. Livingston Livingston, for many years a promi- 
nent lawyer of New York city, died at Rome, Italy, on 
the 12th of March, in the sixty-third year of his age. 


The governor of Ohio has been authorized by the 
senate to appoint two commissioners to represent that 
State at the international congress on the subject of 
prisons, to be held in London, in July next. 


Judge Blatchford, of the United States court in 
New York city, recently excused W. F. Miller from 
serving on the United States jury, the latter averring 
in a letter that he is a member of the Reformed Pres- 
byterian Church, which maintains that it is wrong to 
act with the government of the United States, as it 
does not acknowledge God, the Saviour, or the bible. 
The judge said that such a man was not fit to be in- 
trusted with the responsibilities of a juror. 


A bill pending in the Massachusetts legislature pro- 
vides that “‘ whenever the court or magistrate before 
whom any person has been tried for and acquitted of 
any offense, crime or misdemeanor, shall be satisfied 
that such person so acquitted is innocent of the offense, 
crime or misdemeanor charged, such court or magis- 
trate shall cause to be taxed and paid to said person so 
acquitted for every day or part of a day during which 
such person has been in actual custody, during the in- 
terval between arrest and acquittal, the same fee which 
is by law allowed a witness for attendance upon the 
same court.” 


—— — pe ———— 


ENGLISH NOTES. 


Francis Ellis McTaggart, Esq., known to the profes- 
sion as one of the editors of Ellis & Ellis’ Queen’s 
Bench Reports, died on the 15th ult. at the age of 
forty-nine years. —— Lord Chelmsford has revived the 
question of the reform of the marriage laws in the 
united kingdom. ——The salary of the attorney-gen- 
eral is to be, hereafter, for non-contentious business, 
£7,000 a year, and that of the solicitor-general £6,000. 
The contrast between these sums and the amounts paid 
our own higher law officers is rather striking. ——A bill 
has been introduced into the commons, to abolish all 
legal means of recovering debts under 40s. —— Sir Tra- 
vers Twiss has tendered his resignation of the office of 
queen’s advocate. The cause of his action was as fol- 
lows: Not long since a villain, by name Chaffers and 
by profession a lawyer, wrote Sir Travers a letter, 
threatening that, unless he paid him a considerable sum 
of money, he would make public certain alleged dis- 
creditable matters affecting the early character of Lady 
Twiss. Sir Travers refused to be black-mailed, and 
Chaffers gave publicity to his charges against Lady 
Twiss. He was thereupon prosecuted for libel. Dur- 
ing the pendency of the trial, and after Lady Twiss 
had been subjected to a severe and brutal cross exam- 
ination by this Chaffers, who acted as his own counsel, 
she suddenly absconded to the continent. This action 
of Lady Twiss has been construed into a confirmation 
of Chaffer’s stories, and has created much scandal. 





NEW YORK STATUTES AT LARGE. 
Cuap. 113. 
An Act to relieve juvenile delinquents from certain 
disqualifications. 
PassED March 18, 1872. 

The People of the Stute of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. The disqualification to testify created by 
section twenty-three (original number), of title seven, 
chapter first of part fourth of the Revised Statutes, and 
the prohibition to vote at any election contained in 
section fifteen of chapter two hundred and forty of the 
laws of eighteen hundred and forty-seven, shall not 
apply to a person heretofore convicted, or hereafter to 
be convicted, of felony or of any infamous crime, and 
in consequence thereof committed to one of the houses 
of refuge, or other reformatories organized under the 
laws of this State. 

§ 2. This act shall take effect immediately. 

Cuap. 120. 


Aw Act to authorize the descent of real estate to female 
citizens of the United States, and their descendants, 
notwithstanding their marriage with aliens. 


Passep March 20, 1872; by a two-thirds vote. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. Real estate in this State now belonging 
to, or hereafter coming or descending to, any woman 
born in the United States, or who has been otherwise 
a citizen thereof, shall, upon her death, notwithstand- 
ing her marriage with an alien and residence in a for- 
eign country, descend to her lawful children of such 
marriage, if any, and their descendants, in like manner 
and with like effect as if such children or their de- 
scendants were native born or naturalized citizens of 
the United States. Nor shall the title of any real es- 
tate now owned by, or which shall descend, be devised 
or otherwise conveyed to such woman, or to her law- 
ful children, or to their descendants, be impaired or 
affected by reason of her marriage with an alien, or the 
alienage of such children of their descendants. 

§ 2. This act shall take effect immediately. 

CHAP. 139, 

Aw Act to amend an act entitled an act in relation to 
stenographers in the circuit courts of oyer and ter- 
miner and special terms of the supreme court, in 
the sixth, seventh and eighth judicial districts, and 
to repeal chapters forty-one of the laws of eighteen 
hundred and sixty-seven, and chapter six hundred 
and seventy-two of the laws of eighteen hundred and 
sixty-nine. 

PAsseD March 27, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SecTIon 1. The act in relation to stenographers in 
the circuit courts, courts of oyer and terminer and 
special terms of the supreme court, in the sixth, 
seventh and eighth judicial districts, passed April twen- 
ty-fifth, eighteen hundred and seventy-one, is hereby 
amended so as to include the third, fourth and fifth 
judicial districts, in addition to those above named ; and 
in the third judicial district the justices of the supreme 
court may, in their discretion, appoint two stenograph- 
ers. 

§ 2. Chapter forty-one of the laws of eighteen hun- 
dred and sixty-seven, and six hundred and seventy- 
two of the laws of eighteen hundred and sixty-nine 
are hereby re le ‘ 

§3. This act shall take effect immediately. 
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OUR COURTS OF EQUITY. 


A bill has been introduced to enlarge the jurisdic- 
tion of the superior court and the court of common 
pleas in New York city, the city court of Brooklyn, 
and the superior court of Buffalo. These courts were 
created in order to lighten the business of the supreme 
court. But they have been so overlaid by successive 
enactments, that the scope and limits of their jurisdic- 
tion and powers have come to be involved in consid- 
erable doubt. The superior court and court of common 
pleas of New York city have in some cases concur- 
rent local jurisdiction with the supreme court. But, 
in other respects, the jurisdiction of the former courts 
is greatly bettered in various ways, The Buffalo and 
Brooklyn courts, on the other hand, have much more 
extensive jurisdiction than the correllative courts of 
New York. The present bill proposes to confer on 
all the four courts mentioned co-extensive jurisdiction 
with the sapreme court of the State, as to civil mat- 
ters. This change would not add much to the exist- 
ing powers and jurisdiction of the Brooklyn and Buffalo 
courts, but would greatly enlarge the jurisdiction of 
the New York tribunals. 

At present the supreme court has the lion’s share of 
equity business; but the bill referred to seeks to con- 
fer similar equitable jurisdiction upon the other two 
New York courts. This is areform in the right direc- 
tion. Every tribunal should have an equitable juris- 
diction, not only as regards the defendant, but also for 
the plaintiff. The English superior courts are courts 
of equity for the defendant only. A defendant can 
file a defense on equitable grounds. But a plaintiff 
must have a legal as well as an equitable right. The 
English county courts, however, have an equity side, 
like the exchequer in olden time, for both plaintiff and 
defendant. The high court of justice bill, intro- 
duced in the English parliament in 1870, was intended 
to apply the principles of our code to proceedings in 
all the English courts, and to abolish the distinction 
between law and equity. The more this reform is 
carried out the better it is. 


——_~e—_——_—_—— 
COURTS OF APPEAL. 


In the English house of lords the lord chancellor 
has given notice of a bill providing that one imperial 
supreme court of appeal be established, which shall 
sit continuously for the hearing of all matters now 
heard before the house of lords or before the judicial 
committee of the privy council, and that the appellate 
jurisdiction of the house of lords be transferred to 
such supreme court of appeal. In the midst of this 
epoch of constitutional and juridical change, we are 





not surprised to note that even staid old England has 
found her judicial machinery either out of order or 
susceptible of improvement. It was stated recently 
that the appellate courts of England were almost as 
much in arrears as the court of appeals of New York, 
But the lord chancellor stated, in giving notice of 
this important measure, which is similar to the high 
court of justice bill of preceding parliaments, that 
“ since the beginning of the session the cases had been 
so reduced that, including the old ones, only nine or 
ten now stood over; and that this would give him- 
self and the law lords an opportunity —and it was 
not a common one — of proceeding with new appeals 
in the session for which they were presented.” Asa 
broad principle of judicial economy, it is desirable that 
there should be but one court of last resort in any 
country, and it seems that Great Britain has so regu- 
lated the law of appeals as to make it possible for one 
appellate court to dispose of all the cases. At least 
the proposed unification of their appellate courts indi- 
cates this. The law regulating appeals to the supreme 
court of the United States should be so modified as to 
enable that tribunal to dispose of all the cases as they 
arise. As the law of appeals now stands the supreme 
court is considerably in arrears, In considering the 
question of appeals one grand alternative presents 
itself — shall we have two courts of last fesort which 
can scarcely dispose of all the questions presented for 
their separate consideration, or shall we have strin- 
gent appeal laws which shall diminish the number of 
cases to the capacity of a single appellate tribunal? 
Hardships will, of course, result in many cases if the 
law of appeals is rendered more strict and exclusive, 
but we believe that the singleness of the judicial prin- 
cipalship is quite as essential as unity of the legislative 
and executive power, and that we might as well have 
two executives or two legislatures of co-ordinate 
powers as two courts of last resort. The only 
reason why the English have succeeded with two 
courts of appeal is in consequence of the different 
nature of the two courts, the one having jurisdiction 
of home appeals and the other of colonial appeals. 
Wherever such a distribution of duties is made, the 
possibility of the co-existence of two courts of last 
resort is assured, But, in the view of the lord chan- 
cellor of England, even this judicial system is not so 
wise and economic as the system of integrated juris- 
diction. In New York, at the present time, we have 
the anomaly of two courts of last resort with co-ordinate 
jurisdiction — there is the court of appeals and the 
commission of appeals, and both take cognizance of the 
same questions. Since the abolition of the jurisdie- 
tional and formal distinction between law and equity 
in New York all questions are allowed to come before 
the same high tribunal. If the former distinctions 
now existed there would not be so much per- 
plexity and difficulty attending the co-existence 
of two appellate courts, for there could be such a 
distribution of jurisdictions as there has been in 
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England and on the continent, and formerly, to some 
extent, in New York State. In the present con- 
dition of our jurisprudence, no such distribution can 
be made. The court of appeals and the commis- 
sion of appeals, therefore, sit with co-ordinate juris- 
diction, and necessarily pass upon questions, both 
of law and of equity; and it is only by a sort of 
mutual good feeling, comity, or temporary desire 
for the public good and the stability of the law, 
that uniformity or concord of decisiors is preserved. 
But there is nothing beyond this moral restraint to 
prevent incongruities arising between the two courts 
and the adjudged law of the State of New York from 
falling into chaos. The sooner, therefore, the danger 
is removed and the dilemma disposed of the better 
will it be for the jurisprudence of New York. If the 
necessity which originated the establishment of the 
commission of appeals as a nominal adjunct to the 
court of appeals — the necessity arising from the mul- 
tiplicity of appeals,— still exists, that cause should be 
removed. Instead of providing for the continuance 
of the commission of appeals beyond the time named 
in the judiciary article of the constitution (a measure 
which has been proposed to the legislature), laws 
should be made restricting the grounds of appeal so 
as to bring the work within the capacity of the court 
of appeals. “If any mode of restricting the law regu- 
lating appeals which can be devised will not diminish 
the number of appeals sufficiently, let the number of 
the judges of the court of appeals be increased also, 
and the court itself be divided into parts, each part 
sitting separately. Unless something of this kind is 
done, we shall be in the grave and unfortunate pre- 
dicament of having two permanent courts of last 
resort of co-ordinate jurisdiction in the State of New 


York. 
—_—— oe -—- —- 


POSTAL REGULATIONS. 


Publishers, editors and contributors to periodical 
publications should exercise their literary talents in 
procuring an immediate amendment of our postal 
regulations in the following respect: Manuscript sent 
as book MS. is only charged at the rate of two cents 
for every four ounces; but manuscript sent to a news- 
paper or periodical publication, as distinguished from 
an ordinary book, is charged with letter postage; while, 
if any such manuscript is sent in the same package 
with a magazine, newspaper or book, the whole is 
rated for letter postage. 

This discriminating duty bears very hardly on con- 
tributors to the ill-starred periodical publications. An 
editor who receives by post a huge package of manu- 
script, which may be worthless to him, is naturally 
disinclined to pay heavy postage on speculation ; but, 
unless he does so, the documents are lost. This state 
of the law may account for the miscarriage of more 
than one valuable piece of literary composition in the 
post. It is time, surely, that this grievance be redressed. 





Packages of manuscript are, from time to time, too, 
delayed in the post-office, in order, doubtless, that the 
inquisitors may investigate whether the inclosure is 
intended for a book or periodical. 

Sending a quantity of manuscript to an author, 
especially if it is accompanied with any heavy printed 
matter, is thus a serious drawback to the pleasures of 
authorship. The sections of the fiscal acts under 
which the post-office authorities have taken the steps 
referred to are slightly ambiguous, and, as fiscal stat- 
utes are very strictly construed, perhaps an aspiring 
practitioner might make a fortune by litigating the 
point with the federal government on to the bitter 
end. But, in the interests of peace, we prefer sug- 
gesting recourse to the remedial and preventive powers 
of congress. 

There are other defects in the postal laws to which 
we need not at present advert. But this impost on 
“copy and proofs” passing and repassing between 
author and publisher ought at once to be abolished, 
and all manuscript sent as book post, and not being 
correspondence, should be taxed on one uniform scale. 
This would save the post-office officials a world of 
trouble and rescue authors from the present dangers 
which their manuscripts incur in running the postal 


blockade. 
———o @ e —__—_- 


A CONFLICT OF COURTS. 


The decision by the court of appeals that the court 
of special sessions has been illegally constituted ever 
since its first establishment in 1870 must have taken 
many by surprise. Six hundred convicts in the peni- 
tentiary have become by this ruling entitled to their 
discharge. This state of things looks rather appalling. 
The recent discussions on the legality of the courts of 
oyer and terminer throughout the State, and the pro- 
ceedings in the Stokes’ case show that our criminal 
law is itself in a criminal state of vagrancy and out- 
lawry. Even Evans, the abortionist, over whose 
conviction the public rejoiced but a few months ago, 
is now at large, in consequence of an error in the 
charge of the judge who tried him, A judicial error 
is not a very surprising matter when the very founda- 
tions of our legal tribunals are supposed to be grounded 
and cemented in error. A single failure of justice, 
too, is comparatively unimportant. But no one can 
see without alarm a general jail delivery occasioned 
by the fact that the very tribunal which sat in judg- 
ment was itself guilty of intrusion upon the proper 
legal authority. 

We have called attention to the court of appeals’ 
decision respecting the legality of the court of special 
sessions, in order to suggest a remedy for similar dis- 
coveries. The power of the legislature is unques- 
tioned to re-constitute a court ex post facto. Where 
then a convict has been for two years exercising its 
functions it seems to be a proper case for the legisla- 
ture to interfere and by an ex post facto law to give 
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validity to the proceedings of such court if it is not at 
present legally constituted. Retrospective legislation 
never should be attempted in order to reach a par- 
ticular individual or a particular crime. But, where 
whole classes of criminals are concerned on the one 
hand, and the peace of society is involved on the 
other, this surely is a fit case for a retrospective 
remedy. If a constifutional difficulty stops the way, 
there is a remedy even to that independent of the 
action of the legislature. It must be endowed with 
the most plenary powers of securing the legality of 


judicial procéss. 
ee 


CONSOLIDATION OF BUREAUS. 


Senator Benedict’s bill to consolidate the city and 
county governments of New York is founded upon 
sound principles of executive and administrative re- 
form. A multitude of rulers leads to confusion and 
mutual distrust, if the bodies are at all distinct from 
each other. A single center can alone prevent the 
city and county governments from moving in orbits of 
a more elliptical nature than is necessary. The tidal- 
wave of retrenchment has not yet, it seems, reached 
Washington, and federal civil service reform seems to 
be still as distant from us as the elixir of life. But in 
course of time simplification will doubtless be intro- 
duced into the management of federal as well as State 


affairs. 
——_++—__—_ 


ARRESTS IN CIVIL ACTIONS. 


Mr. Husted’s bill providing that “no person shall 
be arrested or imprisoned on any civil process issuing 
from any of the courts of this State,” is worthy of 
the especial attention of every one sincerely desiring 
“reform.” Forty years ago New York set the world 
an example of humane and liberal legislation, by 
abolishing imprisonment for debt, and the civilized 
portion of the world has been quick to follow. In 
almost every State and country where the benignant 
influence of the christian religion is felt, poor debtors 
are no longer incarcerated within a prison for inability 
to meet their engagements. But while theoretically 
we have done away with imprisonment for debt pure 
et simple, we have practically retained it in a number 
of cases, as was conclusively shown by the develop- 
ments made a couple of months ago in regard to the 
Ludlow street jail in New York city. The code pro- 
vides for an order of arrest in a large number of cases, 
sounding in tort, such as false or fraudulent represen- 
tations, breach of promise to marry, misconduct or 
neglect in office, criminal conversation, seduction, as- 
sault, etc, However wise or judicious these pro- 
visions of the code may be in and of themselves in 
the hands of rapacious plaintiffs and unscrupulous 
lawyers, they have been turned into instruments of 
oppression and extortion. 

Tke bill introduced by Mr. Husted was based upon 
a memorial of Silas M. Stilwell, the first legislator 





who ever turned his attention to and sought to root 
out the evil of imprisonment for debt, and the author 
of the act of 1831. In the early part of the session 
& prominent member of the New York bar addressed 
a letter to a member of the assembly, accompanied by 
a draft-bill, urging him to use his influence against 
the evils complained of. The letter is interesting, as 
coming from one who has had abundant opportunity 
to watch the workings of our present laws on the 
subject, and we give the greater portion of it. He 
says: 

“Tn the course of your practice as an attorney, you 
have had considerable experience in the matter of 
arrests under orders issued out of the civil courts, and 
can hardly have failed to observe how often such 
process has been inadvertently issued, used oppres- 
sively or for improper purposes. I submit it to you, in 
your capacity as a legislator, to consider, whether it is 
not time that the entire system of arrest and bail in 
civil actions should be abolished, and would call your 
attention to a few facts and arguments. 

“Theoretically, imprisonment for debt does not exist 
in this State; it was long since abolished, of intended 
so to be, after a severe struggle, and our people con- 
gratulated themselves upon being ridded forever of 
such a relic of barbarism. It was thought that we 
would never again witness the horrors, oppressions and 
extortions of debtors’ prisons. But, practically, the 
evil continues to exist in a most objectionable shape, 
and, at this very hour, numerous unfortunates are 
deprived of liberty in an institution in this city, com- 
monly called the “‘debtors’ prison,’’ although techni- 
cally known as the county jail. Many of these 
unfortunates, most of them indeed, have been guilty 
of the offenses of debt and poverty, and, being immured 
in prison, prevented from earning alivelihood; both of 
these offenses are likely to continue. 

“True, the theory is, that the parties so confined have 
been guilty of fraud or some tortious act. You 
probably know with what dangerous facility orders of 
arrest have been and may be obtained, and have 
doubtless often seen instances in which, after long 
incarceration, the charges upon which the order was 
issued have been proved groundless. But, whether 
guilty or not, the arrest and judgment are not intended 
as punishment for the alleged offense, but as a means 
of coercing the payment of money. 

‘Tt has been repeatedly decided that the process of 
criminal courts could not be used for the purpose of 
collecting debts, and that, whenever it appeared to 
have been so used, the parties putting the machinery 
in motion, or using it while in motion, for that pur- 
pose, became responsible in damages, and the proof of 
the fact was evidence of malice. 

“Yet wesee every day criminal process issued out of 
the civil courts for the very purpose of collecting 
debts, or enforcing the payment of money. What is 
the effect of the order of arrest as it now exists, except 
a legislative license to compound felonies? It author- 
izes the arrest of parties guilty of embezzlement or 
fraudulent misapplication of money or property, or of 
fraud in contracting debts or obligations, and yet, as 
soon as the creditor is satisfied, he can discharge the 
debtor from custody. It is not merely a license, but 
an actual invitation to compound felonies without 
incurring any penalty. 

“Imprisonment, as ordinarily understood, is a pnnish- 
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ment for crime, and should be directed by those who 
are specially selected to administer the criminal law. 
When a man has been guilty of a criminal offense, or 
regularly charged with guilt, there are magistrates 
clothed with power to cause his arrest, try him for the 
offense, and punish him upon conviction. There 
snould be no means of punishing an offender in a civil 
court on aless degree of evidence than would secure 
conviction in a criminal court, as is now done daily. 

“Our courts of civil jurisdiction are overburdened 
with business; litigants are compelled, in many 
instances, to wait for years to have their rights adjudi- 
cated upon. Whatever tends to reduce the volume of 
litigation, or simplify the machinery of the courts, 
will go far to secure the more speedy administration 
of justice—a result greatly to be desired. 

“* Now, much of the time of our courts and judges is 
taken up with matters directly and indirectly springing 
out of the existence of statutes allowing arrests in civil 
actions. In the first place, when the order is applied 
for ex parte, the judge must examine papers, often ex- 
tremely voluminous, to ascertain whether there is a 
prima facie case made out, and whether the statutory 
provisions have been complied with. This takes time. 
Then it commonly follows that a motion is made to 
vacate the order, or reduce the bail, and here again 
time is consumed in the reading of other voluminous 
papers and listening to arguments. These are matters 
of daily experience. One can scarcely go into the 
chambers of any of our courts, on any day, without 
finding more or less time — amounting in the aggregate 
to a great deal —thus consumed. 

“Glance at the volumes of practice reports and you 
will find them full of cases involving questions arising 
under some of the sections respecting arrest and bail. 
In the last published edition of the Code (Wait’s Anno- 
tated Code, ed. 1871), you will find that twenty-four 
pages are occupied by these sections and the reported 
cases which have arisen under them. Necessarily, in 
view of the great volume of business transacted by 
our judges at chambers, every thing is done in a hurried 
manner. Indeed, we should not be satisfied with any 
thing less than the rapid dispatch of business. The 
judge can afford only a cursory examination to papers 
presented to him, and these are generally so adroitly 
framed as to keep from his observation facts which, if 
known, would induce him to refuse orders. He sees 
that certain statements are made which, taken by them- 
selves, warrant the order, and therefore grants it, and, 
as is often the case afterward, vacates the order on 
motion. 

“But the fact of the great consumption of time re- 
mains unaltered; our courts and judges are hampered 
and restricted in their usefulness, and meritorious 
suitors kept waiting by the retention of these needless 
and pernicious statutes. The abolition of the entire 
system would, therefore, greatly relieve our civil courts 
of the volume of business, and thus benefit the com- 
munity. 

“Tt may be argued that there should be laws to punish 
those who fraudulently contract debts or incur obliga- 
tions. This is admitted; but are not our volumes of 
statutes abundantly supplied with such laws? Let such 
laws be—as of right they should be—to punish the 
offenders in their persons, leaving the civil courts to 
punish them in their property. If the laws are not 
now sufficient, make them more stringent, but confine 
them exclusively to their legitimate purposes. 

“The order of arrest, as a means of collecting debts, 





is practically valueless. The experience of practicing 
attorneys will bear out the assertion that there are not 
five instances in a hundred in which the order of arrest 
results in the collection of a debt from a party who 
could not bé otherwise compelled to pay. The practice 
of obtaining orders of arrest is not favored among 
respectable lawyers; they seldom resort to such expe- 
dients; the unscrupulous members of the bar find in 
it, sometimes, a means of extorting money, or oppress- 
ing an enemy, or gratifying the malice of a client, and 
therefore use it unsparingly. 

“Tt is not by the unscrupulous members of our pro- 
fession alone that orders of arrest are used as instru- 
ments of oppression; they are the favorife weapons of 
some of our public officials and their deputies. You 
cannot have failed to observe from time to time the 
publications on this subject made in the papers. In 
the journals of this morning you will see a statement 
made by Mr. Roelker, a well-known and highly esteemed 
member of the bar, that ‘“‘a man had been compelled 
to pay $1,400 to keep him out of jail one night.” In 
my own practice I know of one instance in which $300 
was paid for a similar indulgence, and others where 
lesser sums were extorted and paid. Indeed, in almost 
every instance of arrest more or less extortion is prac- 
ticed. 

“Deputies will go around with prisoners in search 
of bail as long as money lasts, but no longer; when, 
at last, bail is procured, an exorbitant fee must be paid 
for preparing the bail bond. Then it is optional with 
the officer to accept the bail for the time being, or 
hold the prisoner in custody until justification, which 
cannot be had in less than five days, and the exercise 
of his option is not always free from pecuniary taint. 
Even after entering the prison doors, extortion does 
not cease. Every indulgence must be paid for, and 
that, too, at extravagant rates. Those who cannot or 
will not submit to the extortions of the ‘“‘sponging 
house,’ must content themselves with prison fare and 
prison discipline, while their more fortunate or less 
obstinate brethren enjoy every luxury, except liberty, 
and sometimes a fair share of that. 

“These statutes are unnecessary. 

“Few meritorious claims are collected by means of 
them. They may perhaps afford a means of punish- 
ment toa certain extent, but that as often falls upon 
the innocent as upon the guilty. In other States, 
especially in Ohio and Missouri, where there are codes 
of procedure similar in most features to our own, the 
provisions relative to arrest and bail are omitted, and 
yet debts are quite as readily collected there as here. 
Indeed, with their ample provisions as to attachments, 
collections are more readily made. Debtors cannot so 
easily conceal. their property and avoid payment of 
debts. 

“Of course there are those who would oppose the 
abolition of orders of arrest; whothey are is easy to 
conjecture, and it is also easy to understand their 
motives. 

“First. The sheriffs, their deputies and jailors, whose 
pockets would be directly touched. Ludlow street jail 
would cease to be supplied with boarders at thirty dol- 
lars a week and upward. The billiard tables would 
be sold, and runners fail to be supplied with pocket 
money. 

“Second. The unscrupulous attorneys—the legal 
sharks—who are keen on the scent, are always willing to 
take “blood money,’ would find a large share of their 
business taken from them; and lastly, some few of our 
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‘reputable’ merchants, who keep men in their employ 
to make up cases of fraud against unfortunate debtors, 
would be deprived of a favoriteremedy. But, if the 
system is wrong in principle, oppressive in practice, de- 
structive of the usefulness and time of our courts and 
judges, and unnecessary as a means of enforcing the 
payment of debts, it ought to be abolished, without re- 
spect to the pecuniary or other interests of the few 
who urge its retention. Its removal from our statute 
books would do away with the last remnants of the 
barbarous practice of imprisonment for debt, and be a 
guarantee of the personal liberty of which we so 
proudly boast. 

“The whole system might be swept away, and the 
place it occupies be left vacant, without injury or in- 
justice, but, lest this might be considered atoo sweep- 
ing reform, its place might be in part supplied by ex- 
tending the provisions relative to attachments, and au- 
thorizing warrants against property in many of the 
cases which now justify an arrest. Indeed, our stat- 
utes on the subject of attachments are now quite im- 
complete. 

“ T have thus hurriedly called your attention to this 
matter as one of grave importance, and advanced only 
a few of the arguments that might be urged; others 
will readily present themselves to your mind.”’ 


—_——oo———— 


CURRENT TOPICS. 


The two branches of the national legislature are 
still at loggerheads over the question of privileges 


which arose in consequence of the senate amendment 
to the house tariff bill, The other day the senate 
held a sort of indignation meeting over the message 
of the house, which, it will be remembered, expressed 
jts unqualified dissatisfaction of the senate’s action on 
the tariff bill, and complained that its exclusive pre- 
rogative of originating revenue bills had been usurped. 
The senate, after a warm discussion, referred the mes- 
sage to the committee on elections and privileges for 
investigation and report. The spectacle of two supreme 
legislative bodies quarrelling over their privileges is 
not more interesting than unfortunate, especially at a 
time when action upon the measure which gave rise 
to the dispute is imperatively demanded by the public 
voice.” The constitutional character of the question 
involved makes it desirable, however, that it be settled 
now with distinctness and permanency. 


A bill has been introduced into the New York leg- 
islature relating to referees, and providing that the 
governor shall appoint, subject to the confirmation of 
the senate, twenty persons, to reside in the city of 
New York, who shall act as legal referees, and to one, 
or not more than three, of whom cases shall be 
referred by the courts. When we consider the 
extent and magnitude to which the reference business 
has attained, not only in the State but in the city of 
New York, we are not surprised to find it a subject 
of legislative attention. A referee is a special judge 
clothed with judicial powers, in many instances, equal 
to that of any single supreme court judge. Hitherto 





the selection of referees has been confided to the dis- 
cretion of judges or the choice of the parties, and 
many abuses have undoubtedly arisen. In New York 
city considerable complaint of favoritism in the 
appointment of referees has been made; and we are 
not quite sure but that in a city of such enormous 
litigation, the governmental appointment of a class of 
referees, such as the bill to which we have referred 
would provide for, is a desideratum. But, in connec- 
tion with such a bill, provision should be made for 
giving a referee adequate compensation. No one fit 
to be a justice of the peace will consent to hear a 
cause at three dollars a day; and the present practice 
is for referees to take all that can be gotten, and in 
many cases their charges are exorbitant. Make the 
compensation adequate, and make it a serious offense 
to demand or receive more than the legal fees, and 
the first great step in the matter of reforming refer- 
ences will have been taken. 


Novelists may well claim to be true to real life, 
when such coincidences, in fiction and fact, occur as 
“Foul play” and the Tichborne case, and “ A Terrible 
Temptation,” and a Turkish case which is soon to be 
tried at Constantinople. The facts of this latter case 
are briefly as follows: There is a Turk now in London 
who asserts that he is the lawful son of the late Kib- 
risi Mehemet Pacha, ex-grand visier. He alleges 
that he is the first-born son of the wife of Kibrisi: 
that, when an infant, he was taken sick, and his 
mother, fearing that if he should die her husband 
would take another wife, pretended to give birth to 
another child which was really borrowed; that the 
first-born recovered, and that the device of the mother 
was discovered and Kibrisi obtained a divorce from 
her; that, out of a spirit of revenge, the divorced 
woman then averred that the first-born had been bor- 
rowed also, whereupon he became a wanderer. Kib- 
risi Pasha died, and the young Turk now claims to 
be that wanderer and the real son and first-born 
of Kibrisi, and, therefore, entitled to his immense 
estate. The similarity between this case and the 
Tichborne case is very marked, and this, taken in con- 
nection with the case of George Gorden, arrested last 
week in New York claiming to be the lost earl of 
Aberdeen, who left England in 1866, must satisfy the 
most obtuse intellect, that “truth is stranger than 
fiction.” 


It is a very unusual proceeding for an attorney to 
get so insolent, or a judge so indignant, as that the 
latter shall degrade the former and order his name 
stricken from the roll of attorneys. Some time ago 
such a case did occur in Washington, when George 
H. Fisher, then judge of the criminal court of the 
District of Columbia, ordered the name of Joseph H. 
Bradley, senior, to be stricken from the roll of attor- 
neys. Bradley brought action against Fisher to recover 
for the alleged illegal and malicious disbarment, and 
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the cause has been decided in the supreme court of 
the district. This court holds that, as the criminal 
court of the district is a separate tribunal from the 
supreme court of the district, the plaintiff has not been 
injured by having his name stricken from the roll of 
attorneys in the latter court, as averred, and is not, 
therefore, entitled to the damages claimed. This case 
seems to decide the point that none but a supreme 
court judge, if any, has the power to order so harsh a 
punishment for such an offense. 


Within the last decade repeated efforts have been 
made in England, not only to make it lawful to marry 
one’s deceased wife’s sister, but also to place the mar- 
riage relation on a purely legal footing. The tendency 
of the times is evidently toward making marriage a 
civil contract in the eyes of the law; and, on the con- 
tinent of Europe, as well as in many of the United 
States, the law now regards marriage as a purely civil 
contract. In the house of lords last month Lord 
Chelmsford called up the report of the royal commis- 
sion of 1868 and its recommendation, substantially 
placing marriage on a civil basis. He inquired what 
action the government proposed in the matter, and 
the lord chancellor replied that the “ difficulty of the 
subject and the diversity of opinion and the press of 
more important matter” had prevented the govern- 
ment from introducing a bill on the subject. So, 
undoubtedly, ends the matter in the English parlia- 
ment during the present session, and marriage in Eng- 
land will still be a contract requiring ecclesiastical 
sanction to render it valid. 


The examination into the official conduct of the 
New York judges has finally ended, and the com- 
mittee of the New York bar association has made 
its report to the association. What the report of the 
legislative committee and the action of the legislature 
in the matter will be is, of course, mere conjecture at 
present. The report of the bar committee does not 
seem to be very sanguine. They state that the evi- 
dence taken will fill two thousand octavo pages, and 
that it shows conclusively moral grounds of impeach- 
ment. The committee express their opinion that any 
judge who violates the law of right toward a suitor, 
knowingly and willfully, is corrupt, no matter what 
may be the consideration. Butthe bar association and 
the legislature will doubtless apprehend the fact that 
where so much is left discretionary with the judge, 
and where so much is matter of opinion, there will 
be great difficulty in sustaining a charge of corruption 
and venality, short of proof of absolute bribery. 


We publish elsewhere the elaborate opinion of Mr. 
Chief Justice Daly, of the New York court of com- 
mon pleas, defining, after a most thorough and exhaus- 
tive examination of the authorities, the legal meaning 
of the term “ Barratry.” 





The following extract from a late private letter 
gives a satisfactory and encouraging account of the 
health of Chief Justice Chase, which we take great 
pleasure in publishing: 

“Mr. Chase is doing full duty on the bench, and has 
been doing it since the opening of the court in the 
autumn. The sessions of the court are held daily from 
11 o’clock to 3, except on Saturday. This is consulta- 
tion day, when cases are decided and the writing of 
opinions allotted to the different judges. Of this work 
the chief justice takes his full share. He lives two 
miles in the country, and often walks to and from the 
court. It will be seen at a glance that this is solid hard 
work, and requires for its performance an active mind 
and a robust body. Such continuous labor is trying to 
the best constitutions; but Mr. Chase has continued 
to thrive under it, and he himself considers his health 
better than it was before his attack.” 


The supreme court of the United States has robbed 
Chief Justice McKean of all the cheap notoriety he 
obtained by reason of his onslaught upon the Mor- 
mons and their institutions. The opinion in the case 
appealed to that court was read by Chief Justice 
Chase on Monday last, and contained an extended 
review of the history of legislation relative to terri- 
tories from the foundation of the government. The 
court held, first, that while powers are granted to 
territories by organic acts passed by congress, that 
body has no right to pass any class of laws relating 
to the territories which it has not a right to pass for 
the government of the States; second, that the duties 
of the district attorney and United States marshals in 
the territories are precisely the same as they are in 
the States ; and, third, that the juries which have been 
drawn in Judge McKean’s court during the past year, 
both grand and petit, have been illegal. The effect of 
this decision will be to render void all criminal pra- 
ceedings in the territory since Judge McKean’s ac- 
cession, to discharge some one hundred and forty 
prisoners who have been illegally held at an expense 
of nearly $50,000, to invalidate much of the civil 
business done during the year, and to give a new 
chief justice to the supreme court of Utah. 


——— o>oe —— 


NOTES OF CASES. 


A conflict of decisions has arisen between the 
supreme court of Wisconsin and the supreme court 
of the United States as to the right of a non-resident 
plaintiff to remove a cause from the State to the 
federal courts under the provisions of the act of 
March 2, 1867. In Whiton v. The Chicago and North- 
western Railway Co.,3 Am. Rep. 101 (25 Wis. 425), 
the supreme court of Wisconsin held that the said act 
of March 2 was invalid, and that, when both federal 
and State courts are open to a plaintiff, and he elects 
to bring his action in the latter, he waives the right 
of demanding the judgment of the federal courts 
upon the matter in controversy. The plaintiff, how- 
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ever, ignoring the stay of proceedings granted pending 
the appeal to the State supreme court, procured copies 
of the papers in the cause and filed them in the circuit 
court of the United States and continued his action 
in that court. The case having reached the supreme 
court of the United States, a decision has recently 
been made therein holding that the act of March 2 
was valid, and a non-resident plaintiff entitled to a 
removal. The court says: “The time at which the 
non-resident party should be allowed thus to make 
his election was evidently a mere matter of legislative 
discretion—a simple question of expediency. If 
congress has subsequently become satisfied that where 
a plaintiff discovers, after suit brought in a State 
court, that the prejudice and local influence, against 
which the constitution intended to guard, are such as 
are likely to prevent him from obtaining justice, he 
ought to be permitted to remove his case into a 
national court, it is not perceived that any constitu- 
tional objection exists to its authorizing the removal, 
and, of course, to prescribing the conditions upon 
which the removal shall be allowed.” 


A couple of other points were decided in the above 
case worthy of notice. The action was brought by 
the plaintiff, as administrator of his wife, who was 
killed by a train of cars on defendant’s road in Wis- 
consin, and under a statute of that State, declaring a 
liability by a person or corporation to an action for 
damages, when death ensues from a wrongful act, 
neglect or default of such person or corporation, and 
providing “that such action shall be brought for a 
death caused in this State, and in some court estab- 
lished by the constitution and laws of the same.” 
The plaintiff was a resident of Illinois, but was ap- 
pointed administrator by a Wisconsin court. The 
defendant was a corporation created by the laws of 
both Illinois and Wisconsin, having its principal office 
in Chicago. It was contended, by the defendant, that 
the parties were both citizens of Illinois, and also, 
that the statute under which the action was brought 
limited the remedy to the State courts. The court 
held, on the first point, that the defendant, being sued 
in Wisconsin, could only be brought into court as a 
citizen of that State, and was not then a citizen or 
corporation of any other State, citing The Ohio and 
Mississippi Railroad Company v. Wheeler, 1 Black. 
286, and The Railroad Company v. Harris, 12 Wall. 
65. We are quite unable to understand how the first 
case cited can be made an authority in favor of the 
principal case. There the plaintiff was created a cor- 
poration by the laws of Indiana and of Ohio, and was 
held by the court to have the dual character of citi- 
zen of both States. 


On the second point, that the remedy was limited, 
by the statute, to the courts of the State, the court 
held, that, “in all cases where a general right is thus 





conferred, it can be enforced in any federal court 
within the State having jurisdiction of the parties. 
It cannot be withdrawn from the cognizance of such 


‘federal court by any provision of State legislation that 


it shall only be enforced in a State court,” and that 
“whenever a general rule as to property or personal 
rights or injuries to either is established by State 
legislation, its enforcement by a federal court, in a 
case between proper parties, is a matter of course, 
and the jurisdiction of the court in such cases is not 
subject to State limitation.” The same doctrine has 
been held in Suydam v. Brodnax, 14 Pet. 67; Union 
Bank of Tennessee v. Jolly’s Adm’rs, 18 How. 506 ; Hyde 
v. Stone, 20 id. 170; Payne v. Hook, 7 Wall. 118. 
There was a point not touched upon in the opinion, 
nor, so far as we know, urged by the defendant, that 
seems to us worthy of consideration, but which we 
shall content ourselves with suggesting. The plaintiff 
was acting in a representative capacity, as adminis- 
trator, under an appointment from a court of Wiscon- 
sin, and, as such, was his residence not to be determ- 
ined by the locus of the court appointing him, rather 
than by his personal domicile? 


++ 
— oo 





GENERAL TERM ABSTRACTS. 
FOURTH DEPARTMENT. 
Marcu TERM, 1872. 


ASSESSMENT AND TAXATION, 


The plaintiff was the owner of a farm consisting of 
about four hundred acres in the county of Oneida, all 
of which was in the town of Ava, except about seventy 
acres which was in the town of Boonville. The farm 
was used as a dairy farm. The plaintiff had occupied 
the farm for about twenty years, and had resided on 
that part of the farm in the town of Ava, on which the 
principal dwelling-house, and other buildings used in 
carrying on the business of the farm were situated, up to 
a period shortly before the assessments complained of 
were made. He then caused a small plank house to be 
erected across the line in the town of Boonville, with- 
out any cellar underneath, and which was only bat- 
tened on the outside, and moved into it with his wife, 
leaving a portion of his family in the dwelling-house in 
Ava. Some portion of his family, besides his wife, 
lived in this new house with the plaintiff a portion of 
the time. The defendants were assessors of the town 
of Ava, and assessed the plaintiff for his farm in their 
town for the years 1864, 1865, 1867, the taxes on which 
assessments in the aggregate amounted to the sum of 
$450.91. The plaintiff was not informed of the assess- 
ments in the years 1864, 1865 at the time they were 
made, nor until called upon for the tax, but in 1867 he 
was notified by one of the defendants that he was to be 
assessed in their town, and, on the day fixed for review- 
ing the assessments, appeared before the defendants 
and endeavored to satisfy them by affidavit and other- 
wise that he actually resided on that portion of his 
farm lying in Boonville, and was not assessable or tax- 
able therefor in the town of Ava. 

The defendants refused to strike the assessment from 
their roll, and the tax was levied and collected. The 
action was brought to recover the amount of these 
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taxes. The evidence on the trial, on the part of the 
plaintiff, tended to show that during each of these 
years, and for some time prior thereto, the plaintiff, 
with his wife, actually lived in the new house across 
the line in the town of Boonville. 

The plaintiff was nonsuited at the trial, and appealed 
from the judgment entered thereon to the general 
term. Held, that the nonsuit was right. That prima 
facie, the lands lying in the town of Ava were assess- 
able and taxable in that town, and it therefore became 
the duty of the defendants, as assessors of that town, 
to examine into and determine that question, which 
was necessarily within their jurisdiction, and that, if 
they efred in their determination, it was a judicial 
error for which no action lies, and not the case of a 
proceeding without authority. Dorn v. Bocker and 
others. Opinion by Johnson, J. 


CONVEYANCE IN TRUST. 


The plaintiff and defendant, who are husband and 
wife, united in a conveyance of the real estate in ques- 
tion to Stephen B. Davis, a brother of the plaintiff, in 
consideration only of a parol agreement that the same 
should be conveyed by deed, by the grantee, to the 
defendant. The plaintiff was the owner in fee at the 
time of the conveyance. A conveyance was afterward 
prepared, with the consent of the plaintiff, from the 
grantee to the defendant, and left with the grantee to 
be executed and delivered to the defendant, but for 
some reason which does not appear the execution was 
delayed until the death of the grantee. The plaintiff 
and defendant resided together on said premises after 
said conveyance, which was in December, 1856, until 
1864, when the plaintiff was imprisoned in the State 
prison at Auburn, where he remained until 1868. At this 
time there was a mortgage outstanding on the premises 
which had been given by the plaintiff before the con- 
veyance aforesaid, on which there was due the sum of 
$50. This amount the defendant advanced, from her 
own separate estate, to the mortgagee, and took an 
assignment of the mortgage to herself. 

The defendant then proceeded to foreclose the mort- 
gage by advertisement under the statute, and caused a 
copy of the notice to be served on the plaintiff, who 
was then in prison. 
of these proceedings and bid in by defendant, who 
caused the affidavits of publication and sale to be 
regularly filed. On the plaintiff's return from his im- 
prisonment, he was ousted by the defendant from 
possession of the premises. The plaintiff then com- 
menced an action in the supreme court against the 
widow and sole heir at law of Stephen B. Davis, to 
have the deed executed and delivered as aforesaid, set 
aside and declared void, and obtained a decree to that 
effect. To that action the defendant was not made a 
party. 

This action is brought by the plaintiff against the 
defendant to have, the assignment of the mortgage to 
the defendant and the proceedings by her to foreclose 
the same, declared inoperative and void and canceled, 
as a cloud upon plaintiff’s title. 

The action was referred and tried by a referee, who 
held that, by the conveyance to Stephen B. Davis, he 
took as grantee an absolute title in fee under section 
51 of the statute of uses and trusts. 1R.S. 728. And 
that by the cancellation of that deed the title to the 
premises was restored to the plaintiff. He also held, 
that the foreclcsure proceedings were irregular and 
void by reason of certain defects in the notice of fore- 


The premises were sold by virtue 





closure published, and in the affidavit of service of 
notice, and gave judgment in favor of the plaintiff as 
prayed for in his complaint. 

On appeal by the defendant, held, 1. That Stephea B. 
Davis on taking the conveyance, as found by the 
referee, acquired no title to the premises whatever, 
but that the title to the same vested immediately in 
the defendant, to the same extent as her equitable 
interest, which entitled her to actual possession and 
the receipt of all the rents and profits, by virtue of 
sections 47 and 49 of the statute. 1R.S, 728. 2. That 
the defendant was not bound or affected by the decree 
in favor of the plaintiff, setting aside and canceling 
the conveyance to Stephen B. Davis, and that the 
plaintiff having no title to the premises had no stand- 
ing in court by which he could attack the validity of 
the foreclosure sale. Judgment reversed. Davis v. 
Davis. Opinion by Johnson, J. 

COSTS. 

On appeal to the supreme court, from an order in 
county court, granting new trial in that cowrt on case 
and exceptions. — On the trial in the court, on appeal 
from justice’s judgment for a new trial, verdict was 
ordered against the plaintiff, who made a case and ex- 
ceptions and moved for a new trial in that court which 
was granted. The defendant appealed from the order 
to the supreme court, where the order was affirmed. 
The cause was then certified to the supreme court, and 
the plaintiff obtained judgment. In the plaintiff’s bill 
of costs were the items ‘‘$20 before argument”’ and 
“340 for argument” of the appeal in the supreme 
court, which the clerk on taxation allowed and taxed. 
On motion for retaxation by defendant at special term, 
retaxation was ordered, and these items directed to be 
disallowed. From this order the plaintiff appeals to 
the general term. Held, that the order of the special 
term was right, that the appeal was under the second 
paragraph of section 344 of the Code, and that such 
appeals were expressly excepted from the operation of 
subdivision 5, of section 307, by the amendment to that 
subdivision, which had been inserted since the decis- 
ion in the case of Williams v. Murray, 32 How. Pr. 187. 
Woodbury v. Morton. Opinion by Johnson, J. 

DAMAGES. 

Not recoverable beyond amount claimed in complaint. 
The plaintiff brought his action in a justice’s court for 
the taking and conversion of his property by the de- 
fendant, and claimed, in his complaint, damages to the 
amount of $45. The defendant did not appear in the 
action. The plaintiff proved, by the person who took 
the property, that he took it and sold it by virtue of an 
execution by direction of the defendant, and by others 
the value of the property. The justice rendered judg- 
ment in the plaintiff's favor for $46.58 damages, besides 
costs of the action. The county court, on appeal by 
the defendant, reversed the judgment altogether. On 
appeal by the plaintiff from the decision of the county 
court, held, that the judgment for damages for a 
greater sum than that claimed in the complaint was 
erroneous, and that it was a matter resting in the dis- 
cretion of the county court under all the facts and cir- 
cumstances appearing in the case, whether they would 
modify the judgment, or reverse it in part only, or re- 
verse it altogether. Judgment affirmed. Hanks v. 
Smith. Opinion by Johnson, J. 

EVIDENCE. 

Of delivery of goods to purchaser when not suffi- 

cient.— The action was for the price of goods sold and 
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delivered, in justice’s court. The defendant appeared 
at the return day of the summons and answered deny- 
ing the complaint, but did not appear at the adjourned 
day, and the plaintiffs proceeded to trial in his absence. 
The plaintiffs were merchants residing in the city of 
Utica, and the defendant resided in some other 
town. 

On the trial the plaintiffs proved a bargain for the 
purchase of the goods between the defendant and their 
agent at the price claimed, to be paid in thirty days. 
They also proved by the receipt of the New York 
Central Railroad Company at Utica, that the company 
had received the goods for the defendant, and by 
general expressions of two witnesses that the goods 
had been shipped to the defendant. There was no 
evidence to show that the defendant had ever received 
the goods, or that he had directed them to be sent to 
him in that way, or knew that they had been so sent, 
or of the existence of any custom of sending purchases 
of goods inthat manner. The plaintiffs recovered 
before the justice, and the judgment was affirmed on 
appeal to the county court. On appeal to the general 
term of this court, held, 1. That there was no evi- 
dence of any delivery of the goods by the plaintiffs to 
the defendant, or of the receipt of them by the latter. 
2. That the receipt of the agents of the railroad com- 
pany of the delivery of the goods to the company for 
the defendant was improper and incompetent evidence 
between the parties, of a delivery even to the company, 
and as the defendant did not appear upon the trial the 
objection might be taken by him on appeal. Judg- 
ment of county court and of justice, reversed. Everett 
and others v. Parks. Opinion by Johnson, J. 


FALSE PRETENSES. 


The plaintiff in error was indicted for obtaining the 
signature of one Wilson to six promissory notes, for 
$1,000 each, by false pretenses. The notes were given by 
Wilson to one Nicholson, upon a sale by the latter to 
Wilson and the plaintiff in error of a patent right. The 
notes were given by Wilson for his half of the right. 
Various pretenses were set out in the indictment which 
were alleged to have been false, and, among others, the 
pretense that the real and true price for the patent 
right was $12,000, when, in truth and in fact, the real 
and true price was only $3,000. The judge upon the 
trial at the Jefferson county oyer and terminer finally 
held and ruled, that the indictment could be sustained 
only upon the charge in the indictment, of the false 
pretense in respect to price, and charged the jury that, 
in case they should find fromthe evidence that the 
representation in that regard was false, they might find 
the plaintiff in error guilty. It appeared from the evi- 
dence upon the trial, that Nicholson was the owner of 
the patent, and, upon being inquired of by the plaintiff 
in error as to his price for it, said it was $3,000. That 
thereupon the plaintiff in error told him, that if he 
would put his price up to $12,000 or $15,000, so that he, 
the plaintiff, could make something for himself, he 
would make a sale forhim. To this Nicholson agreed, 
and they together saw Wilson, and Nicholson stated his 
price at first to be $15,000, but finally reduced it to 
$12,000, as his true and lowest price, at which price 
Wilson purchased one-half and gave the notes in ques- 
tion, and the plaintiff in error pretended to purchase 
the other half at the same price. This last purchase 
was a sham, and Nicholson and the plaintiff in error 
divided the notes given by Wilson between them, each 
taking one-half as his share of the fruits of the bargain. 





No evidence was given on behalf of the people as to the 
value of the patent right. The evidence on the part of 
the plaintiff in error tended to show, that in fact the 


‘right was worth all that had been asked for it, and 


more than had been paid by Wilson. Nicholson, who 
was indicted jointly with the plaintiff in error, was 
used as a witness for the people. The jury rendered a 
verdict of guilty against the plaintiff in error. On writ 
of error to the supreme court, held, that the fact as 
to price at the time of a sale was whatever the seller 
asked for his property and consented then to take, and 
that it was no false pretense in regard to the fact of 
price, that a seller had asked and received of one cus- 
tomer more than he had offered to sell for to another, 
even if it was done by agreement with another for the 
benefit of such other. That, if any offense had been 
committed by Nicholson and the plaintiff in error in 
the transaction, it was something other than that 
charged in the indictment. Judgment reversed and 
plaintiff in error discharged. Mullin, P. J., dissented. 
J. Goodrich Scott, plaintiff in error, v. The Peopte, 
defendants in error. Opinion by Johnson, J. 


HABEAS CORPUS— PETIT LARCENY AS A FIRST OF- 
FENSE, GRADE OF. 


Jurisdiction of courts of special sessions in Monroe 
county, under chapter 47 of Laws of 1870.—The relator 
was tried before a court of special sessions in the county 
of Monroe for the crime of petit larceny as a first of- 
fense, and convicted and sentenced to imprisonment 
in the Monroe county penitentiary for the term of six 
months, and to pay a fine of $50. The relator there- 
upon undertook to appeal to the court of sessions of 
Monroe county, and, for the purpose of staying pro- 
ceedings, gave an undertaking executed by himself and 
two sureties for his appearance at the next term of said 
court. The justice holding the court, supposing the 
act of 1857, chapter 769, relating to appeals in such cases, 
to be still in force, accepted the undertaking, and did 
not issue the warrant of commitment. The commit- 
ment was not issued until twenty-one days afterward, 
when the justice discovered that the act of 1857 was 
not in force. The relator, on being imprisoned upon 
the warrant of commitment then issued, sued out a 
writ of habeas corpus, and was brought before the 
special county judge of Monroe county thereon. In 
the proceedings before that judge it appeared that, 
when the relator was brought before the magistrate 
who issued the warrant for his arrest, he offered to 
give bail for his appearance at the next court of ses- 
sions in Monroe county, and objected to being tried 
before such magistrate as a court of special sessions, 
on the ground that the magistrate had no jurisdiction 
to try him for the offense after his offer to give bail. 
The magistrate decided that he had no right to take 
bail, and that it was his duty, as a court of special ses- 
sions, to try the relator, under the act of 1870 (Sess. 
Laws of 1870, chap. 47), which provides that courts of 
special sessions in Monroe county shall have jurisdic- 
tion, exclusively, to try, among other offenses, “‘all 
cases of petit larceny not charged as a second offense,” 
arising in that county. On behalf of the relator it was 
contended before the special county judge: 1. That the 
said act of 1870 was unconstitutional and void, in that 
it deprived the relator of the right of trial by a com- 
mon-law jury of twelve men. 2. That the magistrate, 
as a court of special sessions, had lost jurisdiction to 
issue the warrant of commitment by the delay in issu- 
ing it after conviction and sentence. 
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The special county judge remanded the relator, who 
brings a common-law certiorari to this court to review 
that decision. 

The same points are insisted upon, in behalf of the 
relator, on the certiorari, which were taken before the 
special county judge. 

Held, 1. That under section 26, article 6, of the consti- 
tution as adopted in 1869, the legislature had power to 
pass the act in question. That that section of the pres- 
ent constitution was designed, and has the effect, to 
modify and change the limitation upon the power of the 
legislature in respect to courts of special sessions, which 
was held in People v. Toynbee, 13 N. Y. 378, to be placed 
upon it by section 2, of article 1, of the constitution, 
relating to the right of trial by jury. 2. That petit lar- 
ceny, as a first offense, by whatever name it may still be 
called, has, by our statutes, in effect, been reduced to 
an offense of the “grade’’ of misdemeanor. 3. That 
the magistrate, as a court of special sessions, did not, 
by the delay in issuing the warrant of commitment, 
under the circumstances, lose jurisdiction to issue the 
same and commit the relator. The People v. Yates 
General Sessions, 5 Wend. 110; People ex rel. Henry 
Stetzer v. George W. Rawson, Special County Judge of 
Monroe County. Opinion by Johnson, J. 


INDIVIDUAL LIABILITY OF TRUSTEES OF CORPORA- 
TIONS. 


Not individually liable for demands of each other 
against the corporation.—The action was brought 
againt several defendants, as trustees of the Stevenson 
Manufacturing Company, to charge them personally 
with claims against the corporation, on the ground 
that they had made default in making the report of the 
condition of the corporation, as required by statute, in 
the year 1869. The plaintiff was the assignee of the de- 
mands. All tne defendants made default in the action 
except the defendant Easterly, who denied that he was 
a trustee of the corporation. On the trial the neglect 
of the trustees to make the report, as required by gtat- 
ute, was proved, and the plaintiff proved demands 
assigned to him by creditors of the corporation to a 
large amount, more than two-thirds of which were 
obtained from two of the trustees, who were creditors 
of the corporation, and which had been assigned to the 
plaintiff shortly after default had been made by all the 
trustees in making the report. The defendant objected 
to these demands, and claimed that even if he was 
trustee he could not be made personally liable for the 
debts of his associate trustees against the corporation, 
who were equally with himself in default in regard to 
the report. 

The objection was overruled, and the plaintiff had a 
verdict for the full amount of his claims. On motion 
for anew trial by defendant, held, 1, that the defendant 
was not a trustee according to the determination of 
the court in another action against him. But, 2, that 
if he was legally a trustee he could not be sued and 
made personally liable for the debts of his associate 
trustees against the corporation, they being equally in 
default in respect to making the report. That one 
trustee, by his own default and neglect of duty in 
making a report, cannot render any one of his associate 
trustees personally liable for his claim against the cor- 
poration, and that an assignee after default stands in 
no better situation in respect tosuch claim. New trial 
granted. Briggs v. Easterly, impleaded. Opinion by 
Johnson, J. 





PROMISSORY NOTES. 


Indorsement of, after due: demand and notice: when 
to be given: proof of, on trial.— The action was upon a 
note payable to defendants or bearer, and transferred 
by them, and indorsed after it became due. There was 
no evidence on the trial that any demand of payment 
had been made of the maker, or notice of non-payment 
had been given to the defendants, except that of the 
person to whom it was first transferred and indorsed; 
that ‘“‘he kept the note about two months after he took 
it, and could get nothing on it, and sold it to the plain- 
tiff.’ The defendants moved for a nonsuit, on the 
ground that there was no evidence to make out a cause 
of action against the defendants. The motion was de- 
nied, and plaintiff had judgment. On appeal, it was 
contended by plaintiff’s counsel, that the defendants’ 
objection to a recovery, on their motion for a nonsuit, 
was not well taken, being too general, and that their 
counsel should have placed his finger on the very point 
of the defect in the evidence, so that plaintiff might 
have supplied it. But, held, that the defendants were 
liable upon such an indorsement, on the condition only, 
that the holder should make demand of payment of 
the maker within a reasonable time after the transfer 
and indorsement, and give notice of the non-payment 
to them in due time, and that, as no evidence was given 
by the plaintiff tending to establish either of these facts, 
the general objection that no cause of action had been 
established by the evidence, was sufficient. That a 
defendant is not required to instruct his adversary 
what is necessary to make out his cause of action 
when there is a general failure of evidence, and is only 
called upon to state specific objections when the 
evidence is generally competent and sufficient, but 
defective in some particular which may be supplied on 
attention being called toit. Strong v. Duke and others 
Opinion by Johnson, J. 


REPLEVIN. 


Jurisdiction of justices’ courts in actions of.—The 
action was brought in a justice’s court to recover the 
possession of personal property, alleged to be of the 
value of $40. On the return day of the summons, 
the defendant appeared and answered, denying the 
complaint. He then demanded of the justice a jury 
of twelve men to try the action. The justice refused, 
holding, that he could not, by law, try a cause with a 
jury of twelve men, but that the defendant might have 
a jury of six men. This the defendant refused, and 
objected to the justice trying the cause in any other 
way than with a jury of twelve men, and made no 
other defense. The justice thereupon proceeded to try 
the cause without a jury, and gave judgment for the 
plaintiff for the delivery to her of the property, the 
value of which he assessed at $32.45. From this judg- 
ment the defendant appealed to the county court of 
Monroe county, where the judgment of the justice was 
affirmed, and he now appeals to this court. The point 
made in favor of the appellant is, that the act of the 
legislature, giving to justices of the peace jurisdiction 
of actions for the recovery of the possession of per- 
sonal property. is unconstitutional and void, for the 
reason that it deprives a party of the right of trial by 
a jury of twelve men. Held, that the decision of the 
county court and of the justice were correct. That sec- 
tion 2 of article 1 of the constitution of 1846, and simi- 
lar provisions in each of the preceding constitutions, 
had never been held or understood to operate as a lim- 
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itation upon the power of the legislature to enlarge 
or change the jurisdiction of justices’ courts. That 
that power, having been repeatedly exercised by the 
legislature under every constitution since the first or- 
ganization of the State, without question, the question 
should be regarded as now settled by practical construc- 
tion. Knight v. Campbell. Opinion by Johnson, J. 


+ 
rr 





DIGEST OF RECENT AMERICAN DECISIONS.* 
(Continued.) 
RIPARIAN RIGHTS. 


1. A dam was constructed on a stream in a manner 
in nowise injurious or prejudicial, at the time of its 
erection, to a mill owner above; but, by reason of the 
unusual and unprecedented inflow of waters from the 
working of mines located on the stream above the mill, 
the obstruction became so gréat as to prevent the regu- 
lar and efficient operation of the mill. Held, that the 
owner of the dam was not responsible for the injury 
thus occasioned, and that an injunction would not lie 
compelling him to lower the dam. Proctor v. Jen- 
nings, 240. 

2. A railroad company, in pursuance of alleged 
franchises embraced in their charter, constructed their 
track along the bank of a navigable river, below high- 
water mark, thus cutting off, without compensation, 
the riparian owners from the benefits incident to their 
property from its contiguity to the water. Held, that 
the title of owners of lands bordering on tide-waters 
ends at high-water mark; that below the ordinary 
high-water mark the title to the soil is in the State; 
and that the riparian owner has no rights beyond high- 
water mark, as against the State or its grantees. Stevens 
v. Patterson and Newark R. R. Co., 269. 

3. The question whether the legislature intended to 
grant the right of building a railroad on soil situated 
below high-water mark will be determined by an in- 
spection of the charter. A specific grant is necessary 
to convey such right. 


ROAD. See Highway. 
SABBATH, See Lord’s Day. 
SALE. See Conditional Sale; Warranty. 


SALE AND DELIVERY. 


1. M. & B., of Annapolis, directed A. G. & Co., of 
Boston, to send a cargo of one hundred and fifty tons 
of ice, and authorized them to get the freight as low 
as possible. The invoice was completed, shipment was 
made in the usual mode, and advices thereof were 
sent by letter. The cargo having been badly damaged 
in the passage, in an action by the vendors to recover 
the value of the ice, held, that the delivery to the com- 
mon carrier transferred the title to the vendees, and 
that the vendors could recover the contract price. 
Magruder & Bro. v. Gage, 177. 

2. If the contract of purchase be silent as to the per- 
son or mode by which the goods are to be sent, a 
delivery, by the vendor to a common carrier in the 
usual and ordinary course of business, transfers the 
property to the vendee. Ib. 

3. Two sons, hotel-keepers, disposed of their interest 
in the hotel furniture and fixtures to their father. The 
father had been living in the hotel previous to the 
transfer. After the transfer, the sons remained, and 





* From 3 American Reports. 





one of them acted as superintendent. The dissolution 
of the partnership of the sons, and the transfer to the 
father, were published in two leading newspapers. 
Subsequently the furniture was levied on under a 
judgment obtained against the sons. Held, that not 
only the question of good faith in making the transfer, 
but also the question whether there was such de- 
livery, actual or constructive, as to be notice to all 
third persons, and whether the possession taken by the 
vendee was exclusive, or concurrent with the vendors, 
was to be submitted to the jury. McKibbin v. Martin, 
588. 
SEDUCTION. 

Where there is evidence, in an action for breach of 
promise of marriage. sufficient to establish the promise, 
the breach thereof, and the seduction of the plaintiff 
by the defendant subsequent to the promise, and also 
evidence tending to show that the seduction was pro- 
cured by means of the promise to marry, the jury may 
consider the fact of the seduction as an aggravation of 
damages. Sauer v. Schulenberg, 174. 


SIDEWALK. See Highway. 


SLANDER OF TITLE. 


H. was prevented from making an advantageous sale 
of lands belonging to him, and containing an iron ore 
mine, by the misrepresentations of P. to the proposed 
buyer, to the effect that an experienced iron manufac- 
turer was of opinion that the iron mine was but a 
“pocket,” or nest that would suddenly run out. Held, 
that H. could recover damages from P. in a suit in the 
nature of an action of slander for defamation of title. 
Paull v. Halferty, 518. 

STAMPS. 


1. An unstamped instrument is not absolutely void, 
in the absence of proof that the stamp was omitted 
with intent to defraud the revenue. Greenv. Holway, 
339. 
2. The provisions in the United States statutes of 
1866, chapter 184, section 9, that no instrument, not 
duly stamped as required by law, shall be admitted or 
used in evidence in any court until a legal stamp shall 
have been affixed thereto, applies only to the courts of 
the United States. Ib. 

3. United States internal revenue stamps are exempt 
from all State and local taxation. Palfrey v. City of 
Boston, 364. 


STATE AID. See Constitutional Law, 1. 


STATUTE OF FRAUDS. 


A mutual transfer of possession of lands, under a 
parol contract, which continues exclusive and undis- 
turbed for nineteen years, is a valid transfer of titles, 
and is not within the statute of frauds. Moss v. Cul- 
ver, 601. 

STATUTE OF LIMITATION. 

1. The statute of limitations does not continue to run 
against the claims of creditors of an insolvent debtor 
after his application for the benefit of the insolvent 
laws, and before an audit and order of the court dis- 
tributing the insolvent’s estate. In the matter of the 
insolvent estate of Conrad Leiman, 132. 

2. In bar of an action on a draft the statute of limi- 
tations was pleaded. It appeared that seven years had 
elapsed since the cause of action accrued, and that the 
defendant was a resident of New Jersey, but had done 
business ten hours each day in New York ever since. 
Held, that if a non-resident can be allowed any time 
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under the statute of limitations, it must amount in the 
aggregate to six years of actual presence within the 
State in order to bar the action. Bennett v. Cook, 727. 


STREET. See Constitutional Law, 3, 6; Hiyhway. 


SUBROGATION. See Insurance, 5. 


SUICIDE. See Insurance, 15. 
SUNDAY. See Lord’s Day. 
suRETiIESs. See Bankruptcy, 3; Promissory Note, 8. 
TAXATION. See Constitutional Law, 1,5; Stamps, 3. 
TITLE. See Slander of Title. 
towns. See Municipal Corporation; Highway. 
TOW-BOATS. See Common Carriers. 


TRANSFER OF CAUSES. 

A non-resident insurance company doing business in 
a State, and accepting service of original process through 
its agents, in conformity to the laws of the State, is 
not thereby deprived of the right to a removal to the 
federal courts of an action commenced against it in the 
courts of the State by a citizen. Knorrv. The Home 
Ins. Co., 26. 

See Constitutional Law, 2. 
TRESPASS, COLOR OFFIcII. See False Imprisonment. 
TRUST. 

By a will a trust was created, the capital consisting 
of stock in two corporations. The corporations after- 
ward issued new stock to be taken by the stockholders, 
and the trustees, under the will, sold the right to sub- 
scribe for stock in one company and bought stock with 
their own money in the other company, and sold it at 
an advance. Held, that the profits belonged to the 
income and not the capital of the trust. Wéltbank’s 
Appeal, 585. 

TRUSTEES. See Contract, 1. 


TRUST FUND. See Jnsolvent’s Estate. 
; tuGs. See Common Carriers, 7. 
ULTRA ViIRES. See Municipal Corporation, 5. 
usury. See Attachment. 


VENDOR AND VENDEE. 

V., the owner of a quantity of hay, knowing that 
white-lead paint had been spilt upon it, endeavored 
carefully to separate the damaged part from the rest, 
and supposed he had succeeded, and afterward sold 
the supposed undamaged part, without disclosing its 
condition to F., whose cow ate thereof and died. 
Held, that V was liable, and that the measure of 
damages was the value of the cow, if F. used all 
reasonable means to restore her. French v. Vining, 440. 


war. See Insurance 12, 13; Rebellion. 


WARRANTY. 


The plaintiffs contracted to manufacture and deliver 
to the defendant ‘“‘all the horn chains they manu- 
facture.”” The chains manufactured and delivered 


were composed of round and oval links, the round 
links being hoof and the oval links being horn; and in 
an action to recover the contract price, held, (1) that 
the words ‘“‘all the horn chains they manufacture” 
did not imply a warranty that the chains should be 
made wholly of horn, but that they should be the 
article known in the market as “horn chains;” (2) 





nat edtlllteec called for articles of a fair merchant- 


able q and of good workmanship, but not for 
articles: first quality. Sweat v. Shumway, 471. 
WATER PRIVILEGE. See Riparian Rights. 
WILLs. 

1. A will contained a provision by which certain 
leasehold property was devised to S., and, in the event 
of her death, ‘“‘ without leaving lawful issue or descend- 
ants,” to W. Held, that the limitation over to W. 
was not void for remoteness; and that the words 
“ dying without issue,’”’ in devises of estates less than 
freehold, signify ‘‘a dying without issue living at the 
death of the first taker.’’ Allender’s Lessee v. Sussan, 171. 

2. By a will certain property was devised to C. and J. 
for life, and after their death to the “ Infidel Society 
in Philadelphia hereafter to be incorporated, and to be 
held and disposed of by them for the purpose of build- 
ing a hall for free discussion of religion, politics,’’ ete. 
Held, (1) that this remainder, limited to a corporation 
thereafter to be created, was void, because there was™® 
no devisee competent to take at the time, and the 
possibility that there might be such a corporation 
during the particular estate for life was too remote; 
(2) that it was not valid as a charitable use which could 
be enforced and administered in a court of equity. It 
seems that such a corporation could not be formed 
under the laws of Pennsylvania providing for the 
incorporation of societies for literary, charitable or 
religious purposes, and beneficial associations. Zeis- 
weiss v. James, 558. 

————_- oe —__— 


WHAT IS BARRATRY. 


ATKINSON AND Hewitt v. THE GREAT WESTERN 
INSURANCE COMPANY. 

DALY, Chief Justice. Among the risks insured against 
was a barratry of the master and mariners, and the 
question presented in the case is, whether the ninety 
bales of cotton were lost through an act which the law 
would denominate barratry on the part of the master. 

These ninety bales were stowed upon deck, and wero 
jettisoned in a storm. They were a part of 202 bales 
covered by the policy, which, by the plaintiff's order, 
were shipped from Augusta, Georgia, to Charleston, 
South Carolina, by railroad, thence to be shipped to 
Liverpool by the barque Victoria, the master giving a 
clear bill of lading for the 202 bales, the plaintiff's agent 
having engaged freight for the whole by that vessel. 
For want of room in the Victoria the captain sent 
seventy-seven of the bales by another vessel, the 
Albert, which arrived safely in Liverpool. Thirty of 
the bales were stowed in the hold of the Victoria and 
the remaining ninety were carried upon her deck, and 
in a violent storm were thrown overboard for the pres- 
ervation of the vessel. 

Before the Victoria sailed, a merchant in Charleston, 
whose firm was acting as agents for the vessel, dis- 
covered that the captain was stowing cotton on deck, 
opposed it and wanted him to send the cotton by 
another vessel. He advised the captain of the respon- 
sibility he was assuming, and told him substantially, 
that, as he had signed clear bills of lading, he was 
bound either to carry the cotton under deck or to pro- 
vide for it on deck by extra insurance. That the 
insurance taken on a clear bill of lading would not 
cover cotton on deck; but the captain, notwithstanding 
this remonstrance, continued to stow the cotton upon 
deck. 
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This, it is claimed, amounted to barratry on the part 
of the master within the legal meaning of that term, in 
the comprehensive sense in which it hag been defined 
by Lord Hardwicke, as “an act of wrong done by the 
master against the ship and goods.’”’ Lewin v. Suasso 
Portleth Dict’'y Assurance, which is commended by 
Arnold as the tersest and perhaps best definition of 
the word. Arnold on Insurance, 821, note h. 

This definition of Lord Hardwicke is too general to 
be of much practical value in determining whether the 
act of the captain in stowing these ninety bales of 
cotton upon deck, without providing for the increased 
peril by extra insurance, was or was not barratry. It 
was an act of negligence for which he or the owner of 
the ship may have been responsible, and in that sense 
was a wrong to the goods or the ship within the 
language of Lord Hardwicke; but it does not neces- 
sarily follow from this that it was what the law denomi- 
nates barratry. What was said by Lord Hardwicke, 
moreover, has not the weight of a decision. It was 
but a general observation. The question in the case 
was, not whether barratry had been committed, for 
the captain there was the general owner of the ship, 
which he had bottomried and mortgaged, but of which 
he had the control and navigation, and the point deter- 
mined by the court, so far as can be gathered from the 
imperfect report of the case in an elementary work, 
was that the owner of a ship could not, either at law or 
in equity, be guilty of a barratry concerning the ship. 

In the solution of the question before us, therefore, 
we must look beyond this definition to get a clear idea 
of the exact legal meaning of barratry, and the mquiry 
is by no means an easy one, for the question is one 
that has greatly perplexed the courts, and from what 
has been said respecting it, in comparatively recent 
cases, the meaning of it has become nearly as uncer- 
tain now as when the question was first agitated in 
Westminster Hall one hundred and fifty years ago. 

It was first considered by the English courts in 1724 
in the case of Knight v. Cambridge, reported in the 
eighth volume of the Modern Rep. 230, afterward in 
the second Ld. Rayi. 1349, and again in Strange, 481. 
In the first report, in the eighth Modern Rep., the court 
is put down as saying that “ Barratry is a word of more 
extended signification than only to include the mas- 
ter’s running away with the ship; it may well include 
the loss of the ship by his fraud or negligence ;”’ but in 
the second edition of the volume it is stated in the 
margin, that fraud oR negligence would not have been 
good; but this was afterward omitted in the fifth 
edition, known as the corrected and standard one of 
the Modern Reports. 

In Lord Raymond’s report of the case, which is a very 
brief one, he states that the ground was taken, that, as 
the owner of the goods has his remedy against the 
owner of the ship for any prejudice he receives through 
the fraud or negligence of the master, there is the less 
reason that the insurer should also be liable to him for 
the act, as an act of barratry, and that if barratry 
imports fraud, it does not import neglect; the allega- 
tion having been that the ship was lost through the 
fraud and neglect of the master; a point which the 
court met by saying, ‘‘ Barratry imports fraud, and he 
that commits a fraud may properly be said to be guilty 
of aneglect, viz.: of his duty;’’ to which the court 
added the general observation that barratry was not 
confined to the running away with the ship ‘“ because 
it imports any fraud.”’ The report in Strange is still 
more brief, but if correct, more important, because it 





states that the objection taken was, that the allegation, 
fraud and negligence of the master was more general 
than the word barratry, and was, therefore, not within 
the policy, and that the court said: “The negligence cer- 
tainly is not but the fraud is.” *** It further appears 
in respect to this case, from the argument of Justice 
Buller, and the statement of Lord Mansfield in Vallejo 
v. Wheeler, Cowp. 143, that the act of the master in 
Knight v. Cambridge was sailing without paying the 
port duties, which Buller argued might have been by 
accident as well as by design, but which, as it sub- 
jected the ship to forfeiture, was held to be barratry. 
Lord Ellenborough afterward referred to a manuscript 
note of Mr. Ford, in respect to the question in this 
case of Knight v. Cambridge, which, after stating that 
fraud was barratry, added: “If the master sail out of 
the port without paying port duties, whereby the goods 
are forfeited, lost or spoiled, that is barratry.”’ This 
Lord Ellenborough thought was probably the question 
decided upon the trial, and at the argument (Zarl v. 
Rowcraft, 8 East, 126), and the act of the captain may 
possibly have been regarded as coming under the 
category of fraud, upon the ground that the design or 
effect of it was to defraud the government of the port 
duties. 

The next case was Stamma v. Brown, Strange, 1173, 
on which it was held, that a deviation from the voyage 
by the master for the benefit of the owners was not 
barratry, although it led to the destruction of the ship 
and the loss of the goods insured, the court holding, 
according to the report in Strange, that to make it 
barratry, there must be something of a criminal natwre, 
as well as a breach of contract. Inafurther account 
of this case, it is stated that Chief Justice Lee defined 
barratry to be, ‘‘ some breach of trust in the captain 
ex maleficio”’ and said (it being a policy upon goods) 
“barratry must be ex maleficio with intent to destroy, 
waste or embezzle the goods,’’ per Lord Ellenborough 
in Earle v. Rowcraft, supra. 

The next case was Elton v. Bridgen, Strange, 1264, in 
which the crew compelled the captain to return, con- 
trary to his orders. It was held, that this was not 
barratry for two reasons. 1. That the act of the mas- 
ter was excused by the force which he could not resist. 
And 2. Because the ship was not run away with to 
defraud the owners. 

This was followed in 1774, by Vallejo v. Wheeler, 
reported in Cowp. 143, and more fully in Lofft, 631, in 
which the legal meaning of the word was elaborately 
discussed; the argument of Alleyn for the plaintiff, as 
reported in Lofft, being especially distinguished for its 
research and learning. In the first case (Knight v. Cam- 
bridge, supra)the court said that barratry came from 
barat, signifying fraus and dolus (fraud and deceit), for 
which it would seem, from the marginal note, the court 
relied upon the glossary of Dufresne and Du Cange, 
and the French dictionary of Furetiere. In the succeed- 
ing case of Stamma v. Brown, supra, the plaintiff’s 
counsel cited in support of the same meaning the Ftal- 
ian and Spanish dictionaries, respectively, of Florio 
and Minshew, and in support of these lexicographers, 
Alleyn in Vallejo v. Wheeler, cited this definition from 
Ferrieres Dictionaire de Jurisprudence. “‘ Barratrie en 
term de marine est une tromperie ou une ou 
malversation qui se commet par patron, ou capi- 
taine d’un vaisseau, pour faire perdre les marchandises 
& ceux & quielles apportienment.’’ The following from 
Savary’s Dictionaire Universel de Commerce: “Barra- 
trie de patron en terme de commerce et marchandise 
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veut dire les larcins, les desguisemens et alterations, 
des marchandise, qui peruvent causer le maitre et 
Y’equipage d’un vaisseau, et generalment tout les super- 
cheries et malversations quil s’mettent souvent en 
usage, pour tromper les marchand, chargeur et autres 
qui ont interést au vaisseau,”’ and gave this definition of 
this word from Denisart’s collection de decisions, now- 
velles, etc., relatives a la jurisprudence; a work which 
had been published but some two or three years before 
in Paris. ‘Ce mot signifie malversation et tromperie 
par un capitain ou patron de navire marchand, daus 
ce que a rapport a la qualite et ala quantite des marchan- 
dises.’’ He also claimed that it meant deceit or malver- 
sation in the master, in the ordinances of Louis XIV, 
article 28, and showed that the ordinances of Rotter- 
dam, number 43, and of Copenhagen, number 38, distin- 
guished between barratry and neglect. 

Lord Mansfield, in delivering the judgment of the 
court, declared that the previous English cases did not 
afford any precise definition of what barratry was; 
that the nature of it had not been judicially considered 
or defined in England with accuracy, and then under- 
took to inquire into the etymology of the word, which 
ended by his leaving that inquiry no farther advanced 
than he found it. Justice Aston, however, so far from 
agreeing with Lord Mansfield, expressed his astonish- 
ment that there should then be any doubt as to what 
was meant by barratry, and declared, as his language 
is reported in Cowper, that it ‘‘comprehended every 
species of fraud, knavery, or criminal conduct, in the 
master, by which the owners or freighters are injured,” 
and still more strongly as his words are given in Lofft: 
“I think it (barratry) has always been the same in idea 
and general meaning, though differing in terms and not 
always settled in practice, deceit, villiany, knavery and 
fSraud,”’ and the entire court united in the opinion that 
it is barratry where a master goes out of his course, for 
the purpose of smuggling for his own benefit, in the 
course of which deviation the vessel and cargo are in- 
jured. 

The authorities referred to inthis case by Mr. Alleyn 
show that as barratry was then understood in France, 
it meant, in general terms, fraud and malversation. 
But Emerigon, whose work was published some few 
years after this case was decided, gives it, at least in 
France, a much more extended signification. He says 
that it commonly implies the crime of which a captain 
is guilty in being faithless, or treasonable to his office; 
that every fault into which a captain falls is not barra- 
try unless accompanied by deceit or fraud; but then, 
as contradistinguished from this general rule, he adds, 
still among us (the French), it comprises the case of 
simple faults, as well as that of fraud, and relies upon 
Valin and Pothier for the statement, that, in addition 
to all kinds of fraud, it embraces simple imprudence, 
want of care or unskillfulness, either in the master or 
thecrew. Emerigon by Meredith, p. 292. Boulay Paty, in 
his edition of Emerigon, t. 1, p. 370, says, that the com- 
missioners of the French commercial code intended 
by barratry only willful infidelity, or treason to his 
duty, on the part of the master, or the seamen, but 
that the cour Royale of Rennes decided that custom 
had given the word a more extended meaning, and that 
it included simple faults. 

If such a change has been brought about in France 
by custom since the adoption of the Code de Commerce 
in 1807, it has not been the case in this country nor in 
England, and with us the inquiry as to thé meaning of 
the term is embarrassed by no such consideration. 





On looking into the authorities, moreover, to which 
Emerigon refers, I doubt if the question has ever been 
examined as carefully in France as it has been in Eng- 
land, and the custom referred to has probably grown 
up from the impressions conveyed by the observations 
of Valin, Pothier and Emerigon, writers who gathered 
their idea of barratry chiefly, if not exclusively, from 
what is found respecting it in Le Guidon de la Mer, ch. 
V, $6, ch. [X, the unknown authorof which compila- 
tion had not very clear ideas about it, as Pardessus has 
pointed out. U.S. et continues dela Mer, t. 2, p. 406, 
al, 3, ed. 1847. Pardessus’ criticism of the first and 
third articles of the ninth chapter of Le Guidon being, 
that the author considers as barratry accidents or events 
(evenements) in which there is not and cannot be any 
fault in the master, by drawing a distinction between 
barratry on his part, which is obligatory (forcée) or 
voluntary (volontaire), a distinction which the learned 
commentator declares to be absurd, and as demon- 
strating that the author did not himself understand 
the subject upon which he was speaking. The passages 
in Le Guidon respecting barratry, upon which Emeri- 
gon, Valin and Pothier rely, are, even in the amended 
text of Pardessus, exceedingly obscure. They may be 
rendered in English substantially as follows: 

“Barat or Baraterie; changes or alterations by the 
master; changes which he makes in the vessel or the 
voyage; deviations, by going to other ports, places or 
havens ; malversations, robberies, larcenies, alterations, 
disguising the merchandise, all proceeding from the 
negligence of the master, or the crew; of which the 
insurer takes the risk and indemnifies the insured; 
with the understanding, however, that if the owner, or 
his factor, isin a place where he can have justice, it 
shall be his duty, in the first instance,to proceed against 
the master, that the damage may be lessened out of the 
freight before he addresses himself to the insurer.’’ Ch. 
IX. “On the other hand, if it is found that the luss 
or injury was caused from defects in the ship, as if the 
stays or hatches were not weil fastened or caulked; or 
the vessel was not staunch from the want of repair, and 
through that cause the water entered and destroyed 
or injured the merchandise, the master bears the loss, 
which is to be deducted from the freight, without the 
insurer or the merchandise contributing. And gener- 
ally the master is answerable for all which arises from 
his fault, or that of the ship, if he have wherewith to 
pay, or where the loss did not exceed the freight. If it 
exceeds and he has not the means to make restitution, 
the insured is held to diligence by the law of Baraterie 
of the Master, and must make it appear that he did all 
in his power before he can come upon the insured.” 
Ch. V, § 6. Cleviac Rouen, 1671, pp. 213, 244. 

In the early commerce of the Mediterranean and the 
Baltic, as will appear from numerous passages in the 
Consolato del Mare and in other primitive maritime 
codes, the master and the ship were answerable for loss 
or injury to goods arising from negligence or other 
culpable cause. And where he was not an owner of 
the vessel, which he commonly was, in whole, or in 
part, he was answerable for injuries to it through his 
fault. After the practice of marine insurance came 
into use in the thirteenth century, it was, in some of the 
maritime cities, customary to hold the insurer respon- 
sible for such losses, and in others it was not. And 
where the insurer was responsible, the practice was, no 
doubt, as stated in Le Guidon, that he was answerable 
only where the owner, after due diligence, was unable 
to obtain indemnity from the master. 
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Mageus, the author of the earliest English treatise 
upon the law of insurance published in 1755, after 
referring to a policy made in Florence in 1523, and an- 
other made in Ancona in 1567, under which the insurer 
was answerable for the barratry of the master, and after 
pointing out the regulations upon the subject in the or- 
dinances of Stockholm andAmsterdam, and that sucha 
liability existed in the policies which were then, in 
1755, made in London and in Antwerp, gives it as his 
opinion, that the insurers are not answerable, under a 
barratry clause, for the small pilferings or extraor- 
dinary leakages proceeding from bad casks, or where 
the injury to the goods arises from bad stowage, or by 
their being put in a place exposed to wet, or from a 
deficiency in the caulking of the decks, or otherwise 
(1 Mageus, p. 75, 76, 50), showing that, at that time, negli- 
gence of this description was not barratry. In this 
connection, however, he refers (p. 51, vol. 1), to an ordi- 
riance of Florence, in 1523, which declared, that if the 
goods are stowed on deck with the permission of the in- 
sured, then the insurers are not answerable for the dam- 
ages; but if the master stowed them on deck without 
the leave of the owner, or of the person who made the 
insurance, then the insurers shall be obliged to pay, 
and may have their redress against the master; which 
is substantially the case now before us. He refers also 
to another provision in the same ordinance, which he 
says, declares that the insurer shall first pay and after- 
ward go to law. 

The liability of the insurer in this early Florentine 
ordinance is predicated upon the remedy which it is 
therein recognized he had against the master, after 
paying the insurance; but the existence of any such 
remedy, under the system of law prevailing at the 
present day, there being no privity of contract between 
the insurer and the master, is denied by the elemen- 
tary writers upon the law of insurance. 2 Phillips on 
Insurance, 2003. Lord Kenyon, in a nisi prius case 
(Bird vy. Thompson, 1 Esp. 339), thought that the in- 
surers might maintain an action against the master 
when the loss paid by them was occasioned by his 
barratry. He admitted, however, that he ‘“‘ knew of 
no action of that sort ever having been brought,’ and 
it has been decided in several well-considered cases, 
that no such action can be maintained by the insurer 
against the incendiary, to recover for the loss paid 
upona fire policy, or to recover from the person whose 
negligence caused the death, the loss paid upon a life 
policy, cases certainly analogous in principle. Rock- 
ingham Insurance Co. v. Bosher, 39 Me. 253; Connec- 
ticut Ins. Co. v. The New York & New Haven R. R. Co., 
25 Conn. 265. 

Valin, in his commentary upon the ordinance of 
Louis XIV, infers that loss or injury arising from any 
fault or negligence in the master is barratry, and there 
is certainly a foundation for that construction in 
the very general language of the twenty-eighth article 
of that ordinance, and the opinion of Pothier is to the 
same effect. But it is to be borne in mind that when 
Valin wrote his commentary the maritime law in 
France had fallen into great neglect (Reddie’s Histor- 
ical View of the Law of Maritime Commerce, part 4, 
ch. 4, § 6), and that Pothier, by his own admission, had 
given but little attention to maritime law, indeed so 
little, that his inexperience, in the opinion of his 
editor Estrangin, involved him in gross and palpable 
errors. Meredith’s Introduction to Emerigon, XIII, 
XXII, XXVI. 

When the full meaning of a word is obscute, and 





the extent to which it can be applied doubtful, the 
proper course is to inquire into its origin and history, 
which, if ascertainable, will disclose its exact and full 
meaning; for etymology frequently sheds light where 
all other sources of inquiry fail. This no one of these 
eminent French writers attempted. Indeed, Emerigon 
knew so little respecting the term that he speaks of it 
as a barbarous word, unknown to antiquity. In fact, 
such an inquiry at that time was difficult. Lord 
Wensleydale, writing at the close of the last century, 
said: ‘“‘ The derivations of barratry have rather tended 
to confound than to throw any light upon the subject; 
for its root has been so frequently altered, according 
to the caprice of the particular writer, that.it is impos- 
sible to decide which is the true one.”” Park on Insur- 
ance, ch. 5. This is rather an exaggerated statement. 
The previous inquiries in England had mainly been in 
the right direction, and the embarrassment was not so 
great as Lord Wensleydale supposed, while the ad- 
vances that have since been made in philological 
inquiries will enable us to trace the word to its origin, 
and to show that the English tribunals have been right 
in the construction they have put upon it, and that the 
French jurists have expressed opinions upon insuf- 
ficient information. 

It came into use in England after the conquest, as an 
Anglo-Norman word, signifying strife, contention or 
wrangling; being in that sense, as I infer, directly 
derived from an old French word barralé, signifying 
the tossing up and down of the contents in a churn. 
Cotgraves’ French and English Dictionary, London, 
1632, and was used in that sense by early English writers 
in several forms, barrat, baret, barrette, Boucher’s Gloss- 
ary; Coleridge’s Dict’y of Old English Words; Kel- 
ham’s Norman Dict’y; Wright’s Provincial Dict’y; 
Havelok the Dane; Roxburghe Club Collections; Owl 
Nightingale; Percy Soc. Col. 

It had also the further meaning of deceit and fraud, 
from another old French word barat, signifying deceit, 
trickery or cheating, and which, like the other French 
word, barrate, came from a common origin. 

From these sources, two words came ultimately into 
use in England, barratry and barrator, and Coke, in 
defining barrator, has left us a very clear idea of the 
legal meaning of both words. He is, says Coke, a 
mover, stirrer up and maintainer of strife in three 
ways: 1. In disturbing the peace. 2. In taking or 
detaining the possession of houses, lands or goods, 
which are in controversy, by craft or deceit. 3. By 
sowing calumnies, etc., whereby discord and disquiet 
ariseth between neighbors.’’ Case of Barratry, 8 Co. 
366. We have here both meanings, strife and conten- 
tion and deceit or fraud, growing out of the compound 
origin and synonymous use of the word. Indeed, in the 
sense of strife and contention, it was used in connection 
with policies of insurance, as late even as the middle 
of the last century. 

Kersey in his edition, in 1707, of Phillips’ New World 
of Words, gives, as the sole definition of barratry, “‘a 
word that is used in policies of insurance for ships, 
signifying dissensions and quarrels among the officers 
and seamen,’’ and Martin, in his English Dictionary of 
1748, says, barratry “in insurance, signifies dissensions 
and quarrels among officers andseamen.’”’ But Kersey, 
who published a dictionary of his own, between these 
periods, incorporates it simply as a law term as follows: 
‘‘ Barratry (L. T.), when the master of a ship cheats the 
owners or'insurers either by running away with the 
ship or embezzling their goods.” Kersey’s Dict’y 
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(8d ed.), 1721. In the succeeding and fuller work of 
Bailey, it is given as a term in commerce thus: “ Bar- 
ratry, barretry (in commerce), js the master of a ship 
cheating the owners or insurers, either by running 
away with the ship, sinking of her, or embezzling the 
cargo.” Bailey’s Dict’y, folio of 1736, and this exposi- 
tion of its meaning has been substantially followed by 
the lexicographers to the present time. Ash, in his 
dictionary of 1775, succinctly defines it as ‘“‘the crime 
of the ship master who cheats the owners,” and 
Webster, in a more elaborate definition, limits it to a 
fraudulent breach of duty, a willful act of illegality or 
breach of trust, with dishonest views, by the master or 
mariners, to the injury of owners of the cargo or ship, 
without the consent of the party injured. Webster’s 
Quarto Dict’y, 1864. 

How the same word came to express things so dis- 
tinguishable from each other, as strife or quarrelling, 
and deceit or fraud, is explainable by its origin and 
history. The root or parent word is to be found in the 
Sanskrit Bharat, meaning war. Haughton’s Sanskrit 
Dict’y, Lond. 1833. From this was formed in the Sans- 
krit, another word Bharatar, meaning an act which is 
a trespass against morals, or justice, or an unjust 
or immoral action (id.), probably used in its first 
formation to designate an unjust war, and which 
afterward acquired in the Sanskrit a more general 
signification; both of which words have survived and 
are now in use in the modern Hindustani; the latter 
slightly modified in form, bhaari, barhi, burai, and with 
other words formed from it, as bharam, bharamani, 
but retaining in their various forms the same general 
signification, which may be illustrated by a word now 
in very general use in India, barakat, evil. Forbes’ 
English and Hindustani Dict’y ; Shakespeare’s Hindus- 
tani and English Dict’y. 

These two primitive words, Bharat and Bharata, 
with significations more or less equivalent, are to be 
found in some form or other, in the tongues of all the 
nations of the Indo-European group, that derive their 
language from this parent source. Thus barathrum, 
both in the Greek and in the Latin, was the name of 
the pit into which the condemned criminals were 
thrown, and as a word for pit, dungeon, or the infernal 
regions, became barathro in the Spanish, and the Por- 
tuguese, and baratroin the Italian. Moriw Dict’y Ety- 
m’y, Paris, 1809; De Larremendi Dict’y Castellano, 
etc., S. Sebastien, 1853; Roquette Dict’y Portugais, etc., 
Paris, 1860; Landais Dict’y Francaise, etc., Paris, 1834; 
Baretii Diz Italiani, etc., Tirenze, 1832; Andrews’ 
Latin Lexicon; Potter’s Grecian Antiquities, b.1, c. 25. 
In the Latin, barratus was the tumultuous shout of the 
Roman or German armies when about to engage. 
Cole’s Latin and English Dict’y, Lond. 1679; Andrews’ 
Latin Lexicon, baritus. In the earliest forms of the 
tongues that prevailed in France barat was the word in 
general use for deceit, cheating, decoying, finnesse and 
trickery, and in this sense was incorporated in the form 
of the prayer used by the penitents in the churches in 
asking forgiveness. Du Cange and Dufresne’s Glossa- 
rium, Paris, 1773. 

Menage Dict. Etymologique de la langue Francais, 
Paris, 1750. In old Armorican it meant perfidy. Necot. 
Dict. Francois Latin, Paris, 1573; Menage id. In old Bre- 
ton, barad was the word for treason. Pelletier Dict. Bre- 
ton, Paris, 1752. In Provencal barat, baratel, baratie and 
baratie, are all words signifying deceit, or deception. 
Roquefort Glossaire de la langue Romane, Paris, 1808. 
Honnorat, Dict. Provencal, Paris, 1846. The same word, 





in many forms, was in extensive use throughout Europe 
in the middle ages, at the fairs, andin the rude com- 
merce of the Mediterranean. In the Basque it was barata; 
in the old Castilian baraja; in the Spanish barato and ba- 
rata; in the Portuguese barata, barateria, and in the 
Italian baratta. De Larramendi Dic. Castellano Bas- 
cunce y Latin, S. Sebastien, 1853; Dic. Castellano, Mad- 
rid, 1732; Vocabalarie Acad Della Crusa, Madrid, 1786; 
Da Costa Dic. Portuguez, etc., Lisbon, 1784; Roquette 
Dic. Portugais, Paris, 1860; Toselli Origine della lingua 
Italana Florio Dic. by Torriano; Barretti Diz. Italiana 
ed Inglesi Firenze, 1832; Diz. Della Lingua Italiana Bo- 
logna, 1820. In all these languages barat or some word 
formed from it by a change in the termination as will 
appear by the lexicographers above quoted, meant 
strife, contention, or quarrelling, confusion or disorder, 
intentional wrong, deceit, cheating; maliciousness, and 
also bartering and selling. It was used in the fairs, as a 
word descriptive of the strife, noise and contention 
that existed in bartering and trying to get the advan- 
tage in exchanging one commodity for another, which 
was the early mode of trading, and as these noisy 
marts gave rise to a great deal of the deception, 
trickery, and cheating, that may be practiced in trade, 
this word came to be applied also to denote dishonesty 
in dealing. Thus, we have in the Italian of the period 
a series of words, expressing alike, to struggle, to 
contend, to cheat, to deceive, to barter, to exchange, 
etc., such as barratta, barare, baratto, baratare, bara- 
teria, baramento, etc., and the same peculiarity existed 
in the Spanish, in the Portuguese and in the French. 
Menage relates that there was a cattle fair near Lyons 
in France, called the fair of Char-Barat, char denoting 
dear or high-priced, and barat to cheat; which name, 
he says, was applied to it, because those who cheated 
at that fair were not obliged by its regulations to re- 
turn the animals. Menage Dict’y Etymologique, etc., 
baret. The Italian abounds in offshoots of this word 
of like import, such as barattiere, corruption barattore, 
a briber, or bribe taker; baratator an impostor, barro, 
one who cheats at cards; baro a knave, and the Spanish 
is equally fruitful of words from it of the same kind. 
Taboado, Dic. Espagnol, etc.; Paris, 1838. Velasquez’ 
Spanish Dictionary; Barettis’ Italian Dictionary. In 
fact, the curious result of this inquiry is, what has 
frequently been proved in the history of language, 
that this word, with an origin so remote, has, during 
so many ages, in the different countries through which 
it has passed, and amid the many changes in its form, 
tenaciously adhered to the general signification of the 
two parent words out of which it sprung. 

It was first used as a marine term in the Basque; at 
least the first form of it in that sense, which I have 
been able to discover, is in that tongue now one of the 
oldest languages in Europe. In the Basque bara-baratu 
signified delaying a vessel, abandoning her, seizing and 
giving her over, together with all that followed there- 
from, and baratu-galdu, stranding, sinking, or scuttling 
her. Don Pio De Zuaga Dec, by De Larramendi, San 
Sebastien, 1853. In the Basque, the original word was 
barata, very little, if at all, changed from the original 
word in the Sanskrit bharata, and the above compounds 
were formed from it. The Basque or Biscayanns were, 
from avery early period, distinguished asa maritime 
people, whose power and whose language, at one time, 
extended across the whole of the north of Spain, from 
the Bay of Biscay to the Mediterranean, and the Spanish 
word barar, which has the same general marine signifi- 
cation, was, according to the Spanish lexicographers, 
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derived from these compound Basque words (De zuaga 
id). From barar, therefore, and from barata, which 
has long been and still is in use in Spanish, came, as I 
suppose, the Spanish word barateria, the meaning of 
which is best expressed in the Spanish definition of it. 
La perdida causada 4 los duenos de un barco, 6 sus 
aseguradores por dolo 6 malicia del capitan 6 tripulacion 
(Velasquez) the loss or damage sustained by the owners 
of a ship, or insurers, by the fraud, deceit, artifice or 
wickedness of the captain orthe crew. It was probably 
formed and first used in Catalonia, in connection with 
insurance, for the Catalan and the Castilian, the lan- 
guages of Catalonia, have an admixture of Basque 
words, andthe earliest laws respecting insurance that 
we know of are found in the ordinances of Barcelona, 
a Catalonian city, that carried on an extensive maritime 
commerce with the south of France and with the coun- 
tries of the east, from the tenth to the sixteenth cen- 
turies; having a judicial tribunal exclusively devoted 
to the consideration of questions of maritime law and 
usage. Reddie’s Historical View of the Law of Mari- 
time Commerce. And the word, in its marine sense, 
does not appear, as far as I can find, to have been in the 
early Italian or French dictionaries. 

In Lockyer v. Offley, 1 T. R. 269, Justice Willes, 
who delivered the unanimous opinion of the court, 
after stating that many definitions of barratry were to 
be found in the books, said: ‘‘ Perhaps this general one 
may comprehend all cases. Barratry is every species 
of fraud or knavery in the masters of ships by which 
the freighters or owners have been injured.’”’ In the 
succeeding case of Nutt v. Bourdien, 1 T. R. 323, Lord 
Mansfield declared that barratry must partake of 
something criminal, and that it must be committed 
against the owner of the vessel either by the master or 
the mariners. 

In Havelock v. Harrison, 3T. R. 277, Lord Kenyon 
simply held that when the master in defiance of his 
duty took on board certain commodities which sub- 
jected the ship to seizure, it was barratry, and in Ross 
v. Hunter, 4T. R. 35, it was decided that it was barratry 
where the master, after having deviated from his 
course, left the vessel for a fraudulent purpose and was 
never heard of afterward; there being ground for be- 
lieving that the vessel had been lost. Bullar, J., in that 
case said that “‘ barratry was a question of law arising 
out of facts,” that it was well settled, and was in one 
sense of the word “a deviation by the captain for 
fraudulent purposes of his own,’’ and that that was “‘ the 
distinction between deviation, as it was generally used, 
and barratry.” 

This observation of Justice Bullar is important, if 
the distinction made by him is a correct one, as it tends 
‘to show that negligence merely is not barratry. Devi- 
ation in the law of insurance, in its general sense, is 
any change or varying of the risk, without necessity or 
just cause, by which the risk is enhanced. Phillips on 
Insurance, $$ 977, 979, 460, 984. It means voluntary acts 
or acts of neglect, not arising from necessity or just 
cause, and if it does not come within this exception, it 
is wholly immaterial with what motive the act is done, 
which is a deviation or a departure; for if, after the 
risk is assumed, it isenhanced, or varied, the deviation 
discharges the policy. This is what Justice Bullar 
refers to when he speaks of “ deviation as it is generally 
used,”’ and the case now before us is a familiar illustra- 
tion of deviations of this kind, which discharges the 
policy; for it is well settled that the exposure of the 
goods in a greater degree to the perils of the sea, by 





stowing them upon the deck, is an enhancement of the 
risk which discharges the underwriter, unless he is no- 
tified of it before the risk, or it is provided for in the 
policy, or the article is one that is generally so carried, 
or must be from its character. Lennox v. U. S. Ins. 
Co., 8 Johns. Ch. 178; Tawnton Copper Co. v. Merchants’ 
Ins. Co., 22 Pick. 108; Smith v. Mississippi Fire and Ma- 
rine Insurance Co., 11 La. 142; Brooks v. The Ori- 
ental Insurance Co., 7 Pick. 259; Blackeit v. The 
Royal Exchange Assurance Co., 2 Cromp. and Jer. 250; 
Crechy v. Holly, 14 Wend. 25; Phillips on Insurance, 
§§ 460 and 985. Now the stowing of the cotton upon 
deck by the master of the Victoria, would not, within 
Justice Bullar’s distinction, be barratry, unless it was 
done by him for some fraudulent purpose of his own, 
and of this there is no pretense, or any thing at least in 
the evidence that would warrant us in assuming it. 

In Moss v. Byron, 6 T. R. 379, cruising by the master 
of an armed merchantman for prizes contrary to the 
orders of his owner was held to be barratry for the 
reason that, if any loss or accident had happened to 
the ship during that time, the owners would have been 
liable to the freighters. It is not, however, a very 
satisfactory case, nor very well reasoned. A much 
more important one is Pryn v. The Royal Exchange 
Ass. Co., 7 T. R. 505, for there the entire bench, Lord 
Kenyon and Justices Ashurst, Gorse and Lawrence, 
held, that there must be fraud to constitute barratry. 
Each judge expressed himself to that effect, and the 
point may be said to have been directly involved, for it 
was a deviation from the vessel’s course, either from 
ignorance, negligence or other cause, which led to her 
capture, and Lord Kenyon told the jury, that it could 
not be barratry without a fraudulent purpose in the 
captain at the time, and he left that question, the 
existence or not of a fraudulent purpose, to the jury, 
who found that the deviation was owing to ignorance 
or something else; but that it was not fraudulent and 
the court unanimously refused to disturb the verdict. 
Lord Ellenborough, in the case already cited (£arle v. 
Rowcroft, 8 East, 126), gave as the result of the preced- 
ing cases, and what he evidently meant to be a defini- 
tion, ‘that a fraudulent breach of duty by the master 
in respect to the owners, or a breach of duty in respect 
to his owners with a criminal intent or ex maleficio, is 
barratry,’’ and in a subsequent case said, ‘‘that the 
term was large enough to include every species of fraud 
or malus dolus committed by the master. Boehm v. 
Combs, 2 M. & Selw. 172. While in Todd v. Ritchie, 
Stark. 240, in which the vessel, having sprung a leak, 
put into the bay of Gospie, where the master, before 
any survey had taken place, broke up her ceiling and 
bows with crow bars, by which the ship was much in- 
jured and weakened; an act relied upon as having 
been done to procure the condemnation of the vessel, 
and, therefore, amounting to barratry. Lord Ellen- 
borough said: “‘In order to constitute barratry, which 
is a crime, the captain must be proved to have acted 
against his better judgment,” and added, ‘as the case 
stands there is a whole ocean between you and barra- 
try.” This, however, was a nisi prius case. The facts 
are not very fully reported, and, without knowing how 
the case stood upon the evidence, it is not possible to 
know the exact reasons upon which he relied for non- 
suiting the plaintiff. 

This discrimination is the more necessary, as there 
are two other cases decided by this eminent judge 
which can scarcely be reconciled with this case in 
Starkie. In Hyman v. Parish, 2 Camp. 149, the captain, 
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contrary to his orders, sailed in a foul wind having 
before refused to sail when the wind was fair. He 
disobeyed the instructions of the pilot, and an anchor 
having been got out, to prevent the ship from going on 
shore, he cut the cable and allowed the vessel to drift 
upon the rocks. Lord Ellenborough said, “‘ that, upon 
this evidence, it was a clear case of barratry,’’ and 
Park, for the defendant, having suggested that there 
did not appear to be any fraud, Lord Ellenborough 
replied, that that was not necessary; that it had been 
decided that a gross malversation by the captain in 
his office is barratrous. 

In the other case (Pipon v. Cope, 1 Camp. 434), the 
vessel was seized in consequence of the mariners 
smuggling goods on board, and although this was done 
without the knowledge of the master, Lord Ellenbo- 
rough held that it was a clear case of gross negligence 
on his part; that it was his duty to have prevented the 
repeated acts of smuggling by the seamen; that, by 
neglecting to do so, he had allowed the risk to be ma- 
terially enhanced, and by doing so, had discharged the 
underwriters. 

This case would seem to have given rise to the im- 
pression that, if the loss arises through an act of gross 
negligence on the part of the captain, it is barratry. 
The Patapsco Ins. Co. v. Coulter, 3 Pet. (U. 8S.) 234; Law- 
ton v. The Sun Mutual Ins. Co., 2 Cush. 500; Park on 
Insurance, 84, 2 Am. ed., and as the correctness of this 
will be hereafter considered, it may be well here to dis- 
tinguish precisely, what was decided in this case, which 
was this: that a master of a vessel cannot recover 
the insurance under a policy containing a barratry 
clause, where the loss arose through barratrous acts of 
the mariners, which might have been prevented by a 
proper exercise of vigilance on his part. 

It will not be necessary to follow consecutively the 
succeeding English cases, for they all conform substan- 
tially to the exposition of barratry given in the decis- 
ions that have been examined. The last of these, how- 
ever, is a very important one. Gill v. General Iron 
Screw Collier Co., Eng. Law Rep. 1; C. P. 600, in error, 5 
id. 476, for there a collision arose from the steersman 
of a vessel starboarding the helm, contrary to the reg- 
ulations of the merchants’ shipping act of 17 and 18 
Vict. ch. 104, and although the statutes declared that if 
any damage should arise from the non-observance of the 
regulations, it should ‘‘be deemed to have been occa- 
sioned by the willful default of the person in charge of 
the deck of the ship,’’ the court held that this was nota 
loss arising from barratry. That it did not appear what 
was the extent of the default inimproperly starboarding 
the helm, which may have been any thing from simple 
negligence to actual malfeasance ; that there was there- 
fore no proof of barratry but for the statute, and that 
the statute was not passed to decide such questions, 
but merely to regulate ships and the rights of ship 
owners, as between themselves. 

This case may be regarded as distinctly excluding 
from barratry what the law denominates negligence, 
for the judge, at the trial, left it to the jury to say 
whether the collision which caused the loss of the 
goods was occasioned by the negligence of the defend- 
ant’s crew, and the jury found specially that there was 
negligence on the part of the defendant’s vessel. As 


barratry was among the excepted perils in the bill of 
lading, the defendants insisted that it was error in the 
judge not to distinguish in this case between ordinary 
and gross negligence, upon the assumption, as I infer, 
that if the collision arose from gross negligence it was 





barratry, a loss for which the defendants were not 
answerable. But the court refused to disturb the 
verdict upon any such ground, holding that gross in 
connection with negligence was a mere word of de- 
scription and not a definition, and that no meaning 
could be attached to it in connection with the case 
before the court. 

Lloyd v. The same defendants, 3H. and Colt. 284, was 
acase arising also out of the same collision, which 
came before the court of exchequer upon the pleadings. 
The averment in the declaration there was that the 
collision and consequent injury was causel by and 
through the gross carelessness, negligence, misman- 
agement, and improper conduct of the defendants, 
their servants and mariners ; an averment upon which 
the defendants relied, as showing that the loss was 
within the excepted perils, one of which was “ barratry 
of master or mariners;’’ but the court held in effect, 
that it was an averment of aloss by negligence and 
not by barratry. Bromnall, J., distinguishing that 
there might be willful negligence and yet not bar- 
ratrous; that barratry implies a secret and fraudulent 
act against which the ship owner cannot guard; 
whereas negligence may be prevented by employing a 
skillful master and proper mariners. 

The cases in our own State are to the same effect. 
In Grimm v. The Phenix Ins. Co., 13 Johns. 451, the 
vessel being, as in the case now before us, fully laden; 
36 kegs of gunpowder were stowed in the cabin, close 
up to the companion way, the plank of which toward 
the binnacle being but half an inch thick, and the 
plank of the binnacle but an inch thick. The candle 
in the binnacle, having burnt down to the socket ona 
stormy night, and the socket being too hot to put 
another candle in it immediately, a seaman, as it was 
blowing hard at the time, stuck the candle tempora- 
rily against the side of the binnacle, which, within 
twenty minutes, set the binnacle on fire, and before 
the fire could be extinguished, the vessel blew up, 
killing every one on board, except one passenger. 
Here there was negligence on the part of the masterin 
stowing the gunpowder close up to the companion 
way adjoining the binnacle, where a lighted candle 
was kept constantly throughout the night, and gross 
carelessness in the seaman, whose act was the proxi- 
mate cause of the destruction of the vessel. The neg- 
ligence of the master in that case was of the same 
general character as the negligence of the master in 
this. It was an act of improper stowage, and was, like 
the negligence in this case, the remote, though not the 
direct, cause of the loss; the direct cause here being 
the jettison, and there the fire. Barratry was one of 
the perils insured against, and it was claimed that the 
negligence there established, as it is claimed that the 
negligence here establishes, a loss by barratry. Indeed, 
that case was even stronger than this, for there the 
negligence of the mariner co-operated with the pre- 
vious negligence of the captain in bringing about the 
loss. But the court said that it was ‘‘impossible to 
consider the negligence by which the loss was occa- 
sioned as amounting to barratry;’’ that it was “ well 
settled that an act to be barratrous must be done with 
a fraudulent intent or ex maleficio.’’ In The American 
Ins. Co. v. Bryan, 26 Wend. 578, Senator Verplanck 
said, that barratry must mean and include all fraud, 
knavery, breach of trust, or other criminal conduct of 
the master or mariners, whereby the owner or freight- 
ers suffers loss or the subject insured is destroyed ;’’ 
and Chancellor Kent, in his commentaries, defines it, 
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to the same effect, but more precisely as meaning 
“fraudulent conduct on the part of the master, in his 
character as master, or of the mariners, to the injury 
of the owner, and without his consent, and includes 
every breach of trust committed with dishonest 
views.”’ 3 Kent’s Com. (4th ed.) 305. 

It is clearly deducibls from these cases that a loss 
arising from what in law is denominated negligence, 
is not barratry. But Justice Johnson declared, in The 
Potapsco Ins. Co. v. Coulter, 3 Pet. (U. 8.) 234, that 
negligence itself, when gross, is evidence of barratry. 
Lord Wensleydale, in his work on insurance, says, that 
any act of the master or mariners, which is grossly 
negligent, tending to their own benefit to the prejudice 
of the owner of the ship, and without their consent 
and privity, is barratry. Park on Insurance (2d Am. 
ed.), 84. Chief Justice Show says in Lawton v. The 
Mutual Ins. Co., 2 Cush. 500, that the act must be will- 
ful and not caused by negligence, unless the negligence 
be so gross as to amount to fraud, and Phillips includes 
in the general definition of barratry, very gross and 
culpable negligence in the master or mariners, contfary 
to their duty to the owner and that might be prejudi- 
cial to him or to others interested in the voyage or 
adventure. 1 Phillips on Insurance, 1062. This had 
led to a renewed misapprehension of barratry, by 
coupling negligence with it. The effect of referring to 
or using the term “ gross negligence ”’ is to mislead; for 
in the science of the law there is no such thing as 
degrees of negligence. There may be degrees of care, 
as. more care is required in certain cases than in others, 
and it has become the habit to distinguish between 
slight, ordinary and great care; but, whatever may be 
the degree or amount of care demanded in the particu- 
lar instance, it is the neglect to bestow it which is 
expressed in the law by one word “ negligence.’’ See the 
cases cited in Am. Law Review, vol. 5, pp. 39, 40. 

The legal meaning of negligence has, in a recent ele- 
mentary work, been comprehensively and very accu- 
rately defined, as including every breach of trust not 
clearly intentional, as signifying the want of care, cau- 
tion, attention, diligence or discretion in one having 
no positive intention to injure; consisting either in 
the careless performance of obligations assumed by 
contract, or the neglect of those which are imposed by 
law. Shearman and Redfield on Negligence, ch. 1. And 
barratry, as has been shown, means much more than 
this. Asa marine term it means an intentional injury to 
the vessel or to the cargo; orsome unlawful, fraudulent, 
or criminal act, whereby, or in the prosecution of which, 
loss or injury arises to the owners of the vessel, or of 
the cargo, or to the insurers, and does not embrace 
what in the law is denominated negligence. So far, 
therefore, as the plaintiffs seek to recover under the 
policy, for a loss arising from barratry, this action can- 
not be maintained. 

It is now settled in the law of insurance, that if the 
proximate cause of the loss was the peril insured against 
and the remote cause was some act of negligence on 
the part of the master or the mariners, the under- 
writers are liable, as where fire is one of the perils in- 
sured against, and the fire which produced the loss is 
attributable to an act of negligence in the master or 
any of thecrew. See the cases collected in Phillips on 
Insurance, § 1096. Here the proximate cause was 
the jettison, and the remote one the negligence of 
the master, in stowing the cotton upon deck, and a loss 
by jettison was one of the perils insured against. But 
I do not understand that this rule applies where there 





has been a deviation or departure, producing a change 
of risk so material as to discharge the underwriters 
from the policy, or where they insure goods upon a 
clean bill of lading, there is an implied warranty that 
the goods are or will be stowed in the usual and ordi- 
nary manner, which is in the vessel’s hold, and if this is 
not done, but the goods are carried on deck, except in 
a case where that is justifiable, the policy never at- 
taches, for the reason that it is a greater risk than the 
underwriter agreed to take, 1 Phillips on Insurance, 
§§ 460, 686, 704; 1 Arnold on Insurance, 213, Am. ed.; 
Lennox v. The U.S. Ins. Co., 8 Johns. Ch. 178; Smith v. 
Wright, 1 Car. 44; Wolcott v. Eagle Ins. Co., 4 Pick. 
429. Goods carried upon deck are not within the pro- 
tection of the policy, nor can there be any claim for 
contribution upon a general average, if they are jetti- 
soned, except in the cases where they are generally or 
must necessarily be so carried ; or where it is done with 
the knowledge and implied consent of the underwriter, 
Phillips id. CX V, § 2, which was not the case here. 

The plaintiffs therefore have no cause of action 
against the underwriters upon the policy. The only 
remedy is an action against the master or his princi- 
pal for the damages sustained through the negligence 
of the master in carrying the cotton upon deck. 

The verdict should be set aside and a new trial or- 
dered. 

—_——eoo———— 


BOOK NOTICES. 


Gazzam’s Treatise on the Bankrupt Law, containing all 
the amendments to the Bankrupt act, and copious 
notes covering the lastest American and English 
decisions, reported to October 1, 1871, by Audle 
W. Gazzam, author of “American and Englis 
Bankruptcy Digest; Bankrupt’s Guide;” editor 
“National Bankruptcy Register,” etc. Fourth 
edition. W.C. Little Co., Albany, 1872. 


If the rapid sale of a law book and multiplication of 
editions be any indication of its value, this work of 
Mr. Gazzam’s may be considered a valuable treatise. 
But it has a stronger claim to our consideration than 
popularity. When the first edition appeared, we 
spoke approvingly of its plan and execution, though 
we expressed our opinion that it would be found of 
more value to the business man and the novice in 
bankruptcy law than to the lawyer. The subsequent 
editions, and especially the last, have been so greatly 
improved, the cases, both American and English, so 
carefully gleaned and so well presented, that we do not 
hesitate to commend it as a guide and reference to 
even the most skilled of the profession. Mr. Gazzam 
has peculiar facilities for preparing a work of the kind. 
As editor of the National Bankruptcy Register, he has 
the very latest decisions at hand, and as the author of 
the ‘‘ American and English Bankruptcy Digest,’’ he 
has been compelled to carefully examine all the Ameri- 
can and English decisions on the subject. 

The plan of this edition is substantially that of the 
first. Instead of adding his notes to the sections of 
the act itself, he has given the substance of each pro- 
vision, so exemplified and developed, as to be intelligi- 
ble even where the language of the act was itself 
obscure. This arrangement, while not objectionable to 
the lawyer, will render the work of more value to the 
business man. The notes and reference to cases are 
very full, and we presume exhaustive, though we have 
not tested them. The value of the book is not materi- 
ally enhanced, though its size is by the addition of the 
rules of the United States circuit courts and rules in 
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bankruptcy, of a couple of New York districts. It is 
a sort of padding that is hardly excusable. 

The index is remarkably full, covering over two hun- 
dred pages. 


The Medical Jurisprudence of Insanity, by J. H. Bal- 
four Browne, Esq., of the Middle Temple, barrister 
atlaw. London: J. & A. Churchill. San Francisco: 
Sumner, Whitney & Co. 1871. 


Not until some thirty years ago, when Dr. Ray pub- 
lished the first edition of his Medical Jurisprudence of 
Insanity, did the English language furnish a single 
work in which the various forms and degrees of mental 
derangement were treated in reference to their effect 
qu the rights and duties of man. Indeed, prior to the 
last third of a century, the actual knowledge even of 
the most advanced medical men, on the subject of 
mental diseases, was but slight and unsatisfactory. 
But of late years the subject has attracted more atten- 
tion, facilities for its study have been greatly increased, 
and methods adopted for careful and systematic obser- 
vation, and the result has been an abundant accession 
to our knowledge and the development of a science 
worthy of the age. In the application of this science 
to the relations of life, we have not been so successful. 
The trouble has arisen from the difficulty of determin- 
ing precisely what effect shall be allowed to certain 
forms of mental unsoundness. Insanity, in some form 
or other, is considered among all civilized nations to 
be a sufficient reason to absolve its subjects from crim- 
inal responsibility, but to what forms of the disease 
this effect shall be given isnotagreed. Inancient days, 
when only the most violent and radical mental derange- 
ments were called insanity, the test was easy, but now 
when that term is applied to every species and degree 
of mental affection, the task becomes more difficult. 

The medical men looking at the subject from a purely 
scientific stand-point, contend that all forms of insan- 
ity, however slight, are an excuse for the commission 
of criminal acts, while the legal profession, having a 
care for the security of society, insist that some forms 
of mental derangement, included by the doctors in the 
term ‘insanity,’ have no effect to alter the legal rela- 
tions and responsibilities of the afflicted. 

Treatises on the medical jurisprudence of insanity 
have usually been written by the doctors, and have 
therefore taken the medical side of the question, 
but we have in the book before us abook written by a 
lawyer, and one that very naturally leans to our side of 
the question. His conclusion as to what shall consti- 
tute legal responsibility is much more in accordance 
with the doctrines held by the bench and bar than is 
that of Dr. Ray. It is this: ‘“‘A knowledge that cer- 
tain acts are permitted by law, and that certain acts 
are contrary to law, and combined with this the power 
to appreciate and be moved by the ordinary motives 
which influence the actions of mankind.’ This 
amounts to little more, we takeit, than the ordinary 
definition, ‘Knowledge of right and wrong, with the 
power of choosing between them,’’ which is adopted by 
the courts in most cases. 

Mr. Balfour Browne has undoubtedly a good knowl- 
edge of insanity, for a lawyer, and has obviously made 
himself acquainted with the labors of others on the 
subject; but we are not impressed with the idea that 
his own labors have added much to our stock of 
knowledge, or that science will be greatly aided thereby. 
His method of treating his subject, and the general 
plan of his work, seem to have been modeled on the 
treatise of Dr. Ray, but we miss the evidence of that 








thorough knowledge and deep insight, and the power 
of developing and imparting that mark every page of 
the latter work. Mr. Browne’s style, too, is in some 
respects objectionable. He affects an eccentric method 
of expression, and delights in the metaphoric and epi- 
grammatic, and not unfrequently becomes positively 
flippant. 

His very first page will furnish abundant illustrations 
though not the most striking. It begins thus: ‘‘Many 
men have a pleasant way of taking difficulties to bed 
with them.” ‘Their circumstances have creamed.” 
“Tf a man has doubts, and cannot clip their wings, and 
confine them to the yard of his life, some folks would 
say of him he is happy.” ‘But in questions which 
have to do with the relation of man to man, there is an 
urgency which will not allow of our placing them on 
the shelf to ripen as we do apples.’’ There is, to be 
sure, a certain amount of “‘ smartness’ about this sort 
of composition as there is about some of the produc- 
tions of “Josh. Billings,’ but it hardly becomes the 
dignity of the subject. Again, he sometimes indulges 
in a kind of vague generalization that inclines us to 
think his own conceptions were not clear and could 
therefore not be clearly conveyed. 

But, notwithstanding these defects, the book has a 
value to the lawyer, because written by a lawyer, by 
one who combined with a fair knowledge of insanity 
a knowledge of the law, and was therefore more 
likely to take unbiased and correct views of the legal 
relations of the insane than is the mere medical man. 

——- eee 
ENGLISH NOTES. 

Application was recently made before Mr. Justice 
Willes for a change of venue in a criminal prosecution, 
on the ground that a local clergyman had commented 
on the case in his sermon much to the defendant’s 
prejudice. The learned judge censured the course of 
the clergyman, and requested the bishop to warn the 
clergy not to preach on pending trials. —— It is inti- 
mated that the office of queen’s advocate, recently 
filled by Sir Travers Twiss, will be abolished. 
> aid 

LEGAL NEWS. 

We are glad to know that Judge Redfield is recov- 
ering. 

The Iowa senate has passed the house liquor bill, a 
measure even more stringent than the Ohio law. 

The new trial of Mrs. Fair will commence in San 
Francisco, on the 24th of June. 

Thaddeus Stevens’ law library, containing many rare 
books, was sold at auction the other day, bringing over 
$3,000. 

The argument of the Bar Association committee in 
the case of Judge Cardozo has been made public, but 
too late for notice in this issue. 

Hon. A. 8. Hartwell, first associate justice of the 
supreme court of the Sandwich Islands, is visiting old 
friends in Massachusetts. 

A committee of the New York Bar Association is 
investigating the conduct of the marine court. Judge 
Curtis made certain charges against his associates but 
now declines to substantiate them, on the ground that 
the committee is irresponsible and not the proper body 
to consider the matter. From the evidence so far 
adduced it would seem that Judge C. is likely to be the 
worst sufferer from the examination. 
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SPENCER COWPER’S CASE. 


The Cowpers were distinguished in English history 
in many respects. The father of Spencer Cowper 
armed and rode forth to welcome the Prince of 
Orange; his brother, William Cowper, became lord 
chancellor of England; his grandson became one of 
England’s greatest poets ; and himself became a mem- 
ber of parliament and a judge of the court of common 
pleas. The early life of both the chancellor and the 
judge was tinged with a romance indicating strong 
and independent natures. Spencer was born in 1669, 
in Hertford, and when he was scarcely of age he was 
admitted to the bar and appointed comptroller of the 
Bridge House estate, London. The boy-barrister 
was comely, polite, witty and clever, and succeeded 
in obtaining a large and lucrative practice long before 
his associates of equal age and equally-short standing 
at the bar had obtained their first half-dozen briefs. 
His voice was heard at Westminster and on the 
home circuit — the circuit where his brother William 
practiced and his family interest lay. He was early 
married to one with whom he lived happily; but his 
handsome form, great personal magnetism, and pro- 
fessional success made him the object of much atten- 
tion from the good mothers and fair maidens of his 
native borough. These attractions, blended with the 
common susceptibility to praise and equally common 
tendency among strong characters to gratify their emo- 
tional and passional natures (both of which existed in 
Spencer Cowper), were the principal cause of much 
of the romance that was attached to his manhood. 
One incident in his career is worthy of special notice, 
as occurring in the life of a lawyer and judge histori- 
cally well known to the bar of England and also of 
America. In Hertford there lived a Quaker, sub 
nomine Stout, a great friend of Sir William, the father 
of Spencer, Cowper, who possessed a beautiful and 
amiable daughter. It was the habit of the young 
Cowpers, Spencer and William, to make frequent 
calls upon Mrs. and Miss Stout, and rumor, ever- 
envious and eager, used to have it that “the young 
men never entered Stout’s house without kissing his 
pretty daughter.” However that may be, Spencer 
continued his visits after his marriage; Mr. Stout 
died, leaving his lone widow, his pretty daughter and 
a large fortune; and the young lawyer became the 
confidential friend and business adviser of the Stout 
ladies, 

The consequence of this intimacy was that Miss 
Stout became deeply in love with the fascinating law- 
yer. The two sustained a clandestine correspondence 
freighted with the intensest expressions of devotion 
and passion. The beautiful girl was as much infatu- 





ated with her handsome lover as if he had been an 
unmarried man—her affection indeed seemed to be in- 
tensified by the knowledge of the insuperable barrier 
against their union. It is useless to speculate upon 
what Spencer Cowper ought to have done under such 
circumstances ; it is enough to narrate that he en- 
couraged the fair girl in her attachment to him, and 
continued the intimacy until it came to a fatal termi- 
nation, and gave rise to one of the most interesting 
and mysterious State trials in English history. The 
perusal of the record of Spencer Cowper’s case, which 
may be found in the thirteenth volume of the State 
trials of England, is more exciting and engrossing 
than that of the most fascinating novel. The bare 
facts of the case are few; but they afford abundant 
play for the imagination and teem withromance. On 
the 13th of March, 1699, Spencer Cowper arrived at 
Hertford to attend the spring assizes. He dined at 
four o’clock with the Stouts, at their residence, left 
them and returned in the evening at nine o’clock, 
wrote some letters and partook of supper. The 
mother retired and left her daughter and Spencer to- 
gether. A little after ten o’clock Miss Stout called 
the servant girl and directed her, in the presence of 
Cowper, to warm his room and bed. The servant 
went up-stairs; in about a quarter of an hour “she 
heard the outer door slam, and when she came down 
Miss Stout and Spencer were gone. The next morn- 
ing the dead body of the young lady was found in a 
mill pond about one mile distant. Spencer Cowper 
with three other men, was put on trial for the murder 
of the unfortunate girl, and, after a vast amount of 
testimony had been taken, the jury rendered a verdict 
of acquittal. The testimony threw little light upon the 
deep mystery of the deed. The mother being a Quaker- 
ess was not allowed to testify, and Spencer Cowper 
could not give evidence on his own behalf or even 
present himself for cross-examination. The principal 
witness in regard to the transactions of the day and 
fatal night was Sarah Walker the servant girl. She 
testified as follows: “On Friday before the last as- 
sizes Mr. Cowper’s wife sent a letter to Mrs, Stout, 
that she might expect Mr. Cowper at the assize time, 
and, therefore, we expected Mr. Cowper at that time, 
and accordingly provided; and as he came in with 
the judges she asked him if he would alight? He 
said ‘No; by reason I came in later than usual, I will 
go into the town and show myself;’ but he would 
send his horse presently. She asked him how long 
it would be before he would come, because they 
would stay forhim, * * * Hecame * * * and 
dined there” (at Mrs, Stout’s), “and he went away at 
four o’clock; and then my mistress asked him if he 
would lie here? And he answered yes, and he came 
at night about nine, and he sat talking about half an 
hour, and then called for pen, ink and paper, for 
that, as he said, he was to write to his wife, which 
was brought him, and he wrote a letter; and then my 
mistress went and asked him what he would have for 
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supper? He said milk, by reason he had made a 
good dinner; and I got him his supper and he ate it. 
After she called me in again, and they were talking 
together, and then she bid me make a fire in his 
chamber; and when I had done so I came and told 
him of it, and he looked at me and made me no 
answer; then she bid me warm the bed, which ac- 
cordingly I went up to do as the clock struck eleven, 
and in about a quarter of an hour I heard the door 
shut and I thought he was gone to convey the letter, 
and stayed about a quarter of an hour longer and 
came down, and he was gone and she; and Mrs. 
Stout, the mother, asked the reason why he went 
out when I was warming his bed? And she asked 
me for my mistress, and I told her I left her with 
Mr. Cowper; and I never saw her after that, nor did 
Mr. Cowper return to the house.” Afterward, on 
cross-examination, Sarah Walker testified that Mrs. 
Stout did not wish her to go and look for her daughter 
that night. The equanimity of the mother under such 
circumstances shows either little maternal care for her 
daughter, or that she trusted Spencer Cowper im- 
plicitly and believed her safe in his company where- 
ever they might be. 

The conduct of the mother in any aspect is some- 
what extraordinary. It must be admitted that the 
testimony of Sarah Walker casts a grave suspicion upon 
Spencer Cowper, and warranted a presumption of 
guilt. The body was found entangled among some 
stakes in the mill-dam. How did it get there? Sev- 
eral explanations were offered. One solution of the 
mystery offered was, that the young girl was left alone 
by the young lawyer, who refused to yield to her en- 
treaties to remain in her company during the night, 
and that in her passion and despair she ran out after 
him in the night, did not find him and while under 
her mad impulse drowned herself in the pond. But 
the servant girl testifies that she heard the door shut 
once—once only, which leads to the hypothesis that 
they went out together. If they went out together, 
what was the nature of the transactions between them 
on that night? Did she become insane under the 
mighty passion that was racking her delicate organi- 
zation and rush away and throw herself into the 
pond? Or did Spencer Cowper, tired of her and her 
importunities and the association of her name with 
his, determine upon taking this tragic mode of destroy- 
ing her? The evidence in regard to the position and 
appearance of the body was not of such a character 
as to afford any conclusion as to whether the body 
was lifeless before it entered the water or whether 
life became extinct by drowning. Some evidence 
was adduced to show that a dead body thrown into 
the water will always float immediately ; but that a 
body alive when entering the water will sink imme- 
diately upon drowning. But the body was found 
caught in the stakes near the dam and no conclusion 
could be arrived at as to whether it was held up on 
the surface by these alone or not. Spencer Cowper 





himself, in his defense, which was conducted very ably 
by himself, explained the fact of his leaving the house of 
the girl instead of remaining over night, in this wise : It 
was his custom when in Hertford to occupy lodgings at 
Mr. Barefoot’s with his brother; and there had been an 
understanding by which he should occupy lodgings at 
the same place during the present spring assizes. But 
upon receiving Mrs. Stout’s letter of invitation, he 
endeavored to dispose of his rooms at Barefoot’s, but 
through the neglect of his brother, to whom the mat- 
ter had been left, the rooms were kept for him; and 
as he would have to pay for them in any event, he 
concluded to occupy them. He says it was not his 
intention of remaining over night at Mrs. Stout’s, and 
that the reason why he did not countermand the 
order given by Miss Stout, while in his presence (that 
the servant should warm his bed) was, that such a 
course would have resulted in a discussion which 
would have been highly imprudent before the ser- 
vant. After the servant had gone up stairs he stated 
his objections to the young lady, and insisted that it 
would afford scandal to the town if he xemained with 
her. He then left her and repaired to the tavern 
(where he was seen at about eleven o'clock), and sub- 
sequently repaired to his lodgings at Barefoot’s. An 
analysis of this explanation reveals a little inconsist- 
ency. It appears from his own statement that he 
had intended to accept the invitation of the Stouts to 
share the hospitalities of their mansion, but that the 
rooms at the inn were kept for him, and that he did 
not wish to pay for what he did not have or ocenpy. 

In this branch of his explanation he does not even 
hint at the occasion for gossip which his sojourn at the 
house of Mrs. Stout would give. Indeed it seems 
that one of his temperament would care very little 
what Madame Rumor would assert or invent. His 
whole conduct with reference to Miss Stout would in- 
dicate a perfect defiance of public opinion. But when 
he comes to explain the fact of his leaving the house 
at nearly eleven o’clock, when preparations had been 
made for his staying over night, the objection is first 
introduced that he has such regard for the reputation 
of Miss Stout and for public opinion that he refuses 
absolutely (after having been lovingly solicited) to 
remain in the house of the one who loved him above 
all others. The evident want of feeling which char- 
acterized Spencer Cowper’s conduct, after finding that 
the dead body of the girl had been discovered in the 
waters of the Priory river, was a circumstance which 
showed that he regarded the whole matter either as a 
a criminal or a libertine would have regarded it. The 
evidence at the trial was, of course, circumstantial. 
By the finding of the jury we are to infer that Miss 
Stout came to her death by her own hand, or at least 
that Spencer Cowper had nothing to do with the de- 
struction of the fair girl. In any aspect we may 
choose to view this extraordinary incident in the life 
of a great lawyer there is something of mystery, of 
interest, of fascination about it. That a man who in 
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early life was accused of the crime of murder became 
subsequently a judge and presided on many trials for 
murder is enough of itself to render it a remarkable 
episode in history, and to show either the greatness 
of character or the personal and legal influence of 
him who attained so honorable a position after an ac- 
cusation so ignominious. 


— -— epee  -— 
CONSTRUCTION OF WILLS. 
No. XI. 


GENERAL DEVISES — TRUSTS. 


A general devise of land gives the devisee only an 
estate for his own life in those States which have not 
expressly legislated on the point. Newton v. Griffith, 
1 Harr. & Gilm. 111; Wheaton v. Andress, 23 Wend. 
But adevise to A. with any words of perpetuity, such 
as “for ever,” “to him and his successors,” etc., will 
give him a fee. 

In New York, however, and in several other States, 
a general devise confers by statute all the interest of 
the testator in the land devised, unless the will dis- 
closes an intention to the contrary. See N. Y. 
Rey. Stat. vol. 1, p. 748, § 1; id. vol. 2, p. 75, 
§ 5. A similar change was adopted in England by 1 
Vic. ch. 26, § 28. The question whether the context 
coincides or rebuts the legal presumption is one of 
construction, and is not open to parol evidence. 

It is much to be desired that those States, which have 
not yet adopted the rule on this point settled by the 
New York Revised Statutes, should do so as soon as 
possible, both in order to impart similarity to the 
laws of the various States, and also to effectuate the 
intention of testators. These always mean by a gen- 
eral devise to convey their whole interest in the land 
devised, if there is no word of limitation in the con- 
text. The American courts will probably preclude 
the application of the old English rule on slighter evi- 
dences in the context to the contrary than would be 
sufficient for this purpose in England, prior to the 
passing of 1 Vic. ch. 26. Still any uncertainty on this 
point is likely to give the devisee the dammnosa heredi- 
tas of a law suit. Questions of this kind will indeed 
occur under any phase of the law, because the con- 
text may appear to negative the statutory presump- 
tion. Still disputes of this nature are comparatively 
rare under the Revised Statutes. For the question is 
only likely to arise when the will is drawn by an 
ignorant person, and such an instrument is generally 
certain to limit the land only in terms of general de- 
vise, where no provision is intended for the children 
of the devisee. 

Accordingly disputes as to the interest taken by a 
devisee of land arise chiefly in those States where 
the old rule has been left untouched by statute. For 
though the rule will operate if the context says 
nothing on the point; yet, if it entails any charge on 
the devisee, he will be presumed to take a fee, for the 





courts, while admitting the rule, yet are astute in find- 
ing exceptions to it. 

A charge of debts, for instance, no matter whether 
the charge is direct or contingent, gives the devisor a 
fee. 2Jarm. on Wills, 248. A distinction however 
is taken between charges on the person of the devi- 
see and charges on the land in respect to the points 
we are now considering. A charge of the former 
kind implies a fee on the devisee, but a charge of the 
latter nature does not extend his freehold by implica- 
tion. Fox v. Phelps, 17 Wend. 393. This distinction 
is generally recognized in England, but is not entirely 
so in America. Lithgow vy. Hanenagh, 9 Mass. 165. 
The reason of the distinction is, that if the charge was 
made personally to the devisee, it might be a source 
of loss and not of gain to him unless he took the fee. 

The rule that a devisee of land takes only an estate 
for his own life, if there is no local statute to the con- 
trary, is a rule of construction and not of law. It 
may, therefore, be precluded by an expression of in- 
tention on the part of the testator to the contrary. 
Sometimes the introductory clause, coupled with the 
frame of the will, has this effect, even though there 
be no distinct expression in the context on the point. 
Vanderzee v. Vanderzee, 36 N. Y. 231. However, the 
implication, on the whole, must be a necessary one. 
For heirs are favored in law, and will not be deemed 
to be disinherited upon slight grounds of construction. 
Wright v. Page, 10 Wheat. 204, 

A devise of rents and profits is equivalent to a de- 
vise of the land itself. The statutory rule of construc- 
tion may, however, in some cases and some States, 
render a devise of rents and profits less beneficial 
to the devisee than if the gift were of the land itself. 
At least, as the phrase “ rents and profits ” does not 
occur in the statutes altering the old rule, it may be 
contended that the new rule applies only where the 
land itself is the interest devised. This point does 
not appear to have been yet decided in England. 
But it has been held in New York that a devise of 
rents and profits is exactly equivalent to a devise of 
the land itself, since the passing of the Revised 
Statutes. See Fox v. Phelps, 17 Wend. 393; Reed v. 
Reed, 9 Mass. 372. 

Where the devise is of the rents and profits directly, 
the question is comparatively free from difficulty in 
any State, whether under the old or the new law, even 
when the context introduces an element of uncertain- 
ty into the devise. But when the rents and profits 
are directed to be applied to the raising of a charge, 
it is often very difficult, even since the passing of the 
Revised Statutes, to determine whether the devise 
confers a power of sale. The early cases confined 
the charge to the annual rents and profits. But the 
later decisions have settled the point rather the other 
way, and incline to give the devisee a power of sale 
over the land. 

As regards limitations to trustees, even when they 
get an express fee, they only take the legal estate, so 
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far as the purposes of trust require. If these trusts 
are indefinite, they take a legal fee. Therefore, al- 
though a general devise of land to A. gives him only 
a life estate, yet a devise with and to the use of A. in 
trust, for B. and his heirs, gives A. the legal fee— 
Where the amount of the rent is stated in the will, or 
there is a general reference to the annual rents and a 
direction to apply them to the payment of certain 
specified charges, it would seem on principle that the 
trustees take only a term, determinable on the pay- 
ment of the charges, just as a rent charger in equity, 
or a tenant by elegit or other executions is held to 
be only atermor. For, by computing the debt with 
the amount of the annual rents, the duration of the 
tenant’s interest can be accurately defined. But this 
is the meaning of a term of years. It is a certain es- 
tate, while a freehold is an uncertain estate in land. 
Cordall’s Case, Craol, 315; Doe d. White v. Simpson, 5 
East, 162. Most of the cases, however, decide that 
trustees in the circumstances mentioned, take not defi- 
nite but indefinite terms. It is at all events certain 
that in limitations to trustees, the use of the word 
“heirs,” will not give the trustees the fee, unless the 
purposes of the trusts require that they should take 
such an estate; nor, on the other hand will the ab- 
sence of the word “heirs” or of equivalent terms pre- 
vent them taking any estate which the trusts require 
tocarry out the purposes of the testator. Doe d. Davis 
v. Davies, 1 Q. B. 430. These rules are all observed in 
America as much as in England. See Ward v. Amory, 
Curt. C. C. 419. 
———— ->eo-— — 


PARTNERSHIP AGENCIES. 

A person named James Martine took out a policy 
of assurance in the International Life Assurance Com- 
pany of London, in 1851, to the amount of $5,000, for 
the benefit of his wife. The premium was paid regu- 
larly to a firm in North Carolina, who acted as the 
company’s agents, until 1862, when one of the firm 
died. The premium was then paid to the surviving 
partner until 1864, when the widow assigned the 
policy to a brother of the deceased insured. On his 
applying for payment, the company answered that 
the firm of their agents had been dissolved by death, 
and, consequently, that no premium had been paid to 
them since 1862. On trial the plaintiff obtained a 
verdict, from which an appeal was taken and argued 
at the March sitting of the supreme court, general 
term. The court decided on the 9th inst. that there 
was error in the findings, and that there should be a 
new trial on the ground that the agency ceased on 
the death of one of the partner agents. 

If the agents were themselves the insuring com- 
pany, there is no doubt that on the death of one of 
the members the firm was broken up. But in the 
present case a peculiarly difficult question of notice 
arose. For, as the agents were bound to give notice 


of the dissolution, their principals were also liable for 





any negligence in this respect on the part of the 
agents, and on the other hand were entitled to the 
benefit of any notice of this kind given by the agents 
to the insured. The ulterior question also arose 
whether the company ought nct to have given notice 
directly to the insured that the surviving partners of 
the late firm were not their agents any longer. The 
death of a partner only works a dissolution in point 
of law. In point of fact most partnerships continue 
either with the surviving members or with the addi- 
tion of a new partner. Where such a mixed firm is an 
agent, it seems that the principal ought to be deemed 
bound to give personal notice to parties dealing with 
their late agents that the firm no longer was employed 
by them. The law of implied notice appears to bear 
hardly upon persons doing business with firms that 
are only agents for other partnerships. The insured 
in the present case had every reason to suppose that 
the surviving partners would not receive the pre- 
miums if they were not continued in the agency. 
The present case, we presume, from the meagre 
sketch we have yet seen of it, is in conformity with 
the received principles of mercantile law. If so, it 
shows that the law of partnerships requires to be re- 
formed. 


2 
oo 


THE WESTFIELD SUITS. 


The Staten Island Ferry Company are likely to re- 
member the explosion of the boilers of the Westfield. 
Several verdicts have been already obtained against 
the company, and several other verdicts loom in the dis- 
tance. The company, however, executed in 1863 a 
mortgage to a trustee, who is also treasurer of the 
company, for $200,000, as security for bonds then 
issued. That mortgage included the road-bed, turn- 
outs, switches, depot buildings, shops, sheds, rolling 
stock, wharves, piers, bridges, slips, franchises, and 
all other property, both real and personal, of the com- 
pany. This mortgage, however, was not put on rec- 
ord until the 13th of March, 1872. The mortgage, as 
now recorded, is followed by a full record of the cer- 
tificates of inspection of the company’s several ferry 
boats, and also by a supplemental mortgage made 
last January. The supplemental mortgage states that 
it is in confirmation of the prior charge, and includes 
the ferry boats because it was the understanding in 
1863 that such were to be included in the first mort- 
gage. 

The question between the claimant of the lien 
created by these mortgages and the judgment credi- 
tors of the company gives rise to several nice legal 
inquiries. 

The first question relates to the postponement of 
the registration of the first mortgage. It was evident- 
ly made in good faith. For companies as well as in- 
dividuals are not anxious to make a record of their 
indebtment. Had the registration then been made 
at any time before the occurrence of the Westfield ca- 
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lamity, the mortgage would probably have had pri- 
ority of any execution issued on a subsequent judg- 
ment. Butit is doubtful whether a pocket instrument 
can be kept in this way to protect a trading company 
from liability for the risks incidental to its operations. 
No charge by a trader, whether corporate or individ- 
ual, ought to be deemed valid, unless registered. 
Bills of sale were for a long time used in England as 
cloaks to protect the indebted owners of goods and 
chattels. But the bills of sale registration act took 
away this covert security. A distinction may per- 
haps be drawn between claims arising as unliquidated 
damages under the ordinary operations of a trading 
company and claims arising under express contract. 
These, of course, are to be determined in the order of 
their registration, so far as the registry acts apply to 
such. But where a mortgagee lies by, and suffers his 
debtor to incur trading risks without putting his mort- 
gage on record, he has, as it were, the character of a 
dormant partner and ought to be liable as such. 

The second mortgage, having been made without 
consideration, is valueless in the present controversy. 
It is a mere admission that the first mortgage did not 
cover the ferry boats. But even this implied admis- 
sion is worth nothing to the creditors, if the terms of 
the first mortgage did really comprise the boats. The 
general words used in that instrument probably have 
that effect. The word “property,” especially when 
followed by the words “real and personal,” is very 
comprehensive in its legal signification. Indeed, it 
is the most extensive known to the law, and general 
words are not always inoperative. Those persons 
whose executions were issued and served before the 
registration of the mortgage are, of course, unaffected 
by it. But, even as regards the other judgments to 
come, it is very doubtful whether the first mortgage 
can have priority over their lien. As to the verbal 
understanding that the first mortgage was to cover 
the boats, such oral contract is worthless as against 
creditors. The question is, not what the parties to the 
mortgage of 1863 thought or said, but what are the 
terms of the mortgage and what is its legal effect. 
It is admitted to have been free from the taint of 


fraud. 
——e-90—— 


UNCANONICAL MARRIAGES. 


Marriage with a deceased wife’s sister is lawful in 
South Australia, but not in the United Kingdom. It 
is also lawful, we believe, in Malta and in several of 
the forts and factories of Great Britain. But in Eng- 
land and Ireland the sternest opposition is shown to 
the bill, which is annually brought forward in the 
house of commons, to authorize the marriages in 
question. On the other hand, there is a very active 
and influential society organized for the purpose of 
securing an abrogation of the present obnoxious law. 
It is strange that the English public oppose an enact- 
ment which certainly does not do such violence to 





sentiment as the law which acquiesces in marriages 
between near blood relations. Yet, it is highly desir- 
able, not that such marriages should be encouraged, 
but that they should not be forbidden. The Pharisee, 
however, who is no model of propriety himself, never- 
theless loves to impose his peouliar views on others, 
It is doubtful, therefore, whether the marriages in 
question will be authorized in England for a long time 
to come. 
———2-o———— 


RIGHTS OF WOMEN. 


The common law was very tender in respect of the 
rights of married women. Their social supremacy 
appears to have been a favorite aim of the founders 
of the common law. Indeed, we think it went rather 
too far in the acquiescence with which it regards 
females when aiding and abetting their husbands in 
the commission of crime. A Mrs. Grindle was recently 
accused, in New York, of administering drugs with 
intent to procure abortion. The female apothecary 
appears to have acted under the guidance of her hus- 
band and in his presence. She was, accordingly, 
discharged, while the doctor was held to answer for 
the charge. Now, in such cases, a married female is 
surely not entitled to any clemency. We hope those 
who clamor for the rights of women are prepared to 
render them as liable as their husbands for the com- 
mission of crime. We may add, in respect to the 
present point, that the proposition lately made in the 
senate, to punish the indirect advertisements of abor- 
tionists, deserves every attention. 


—  — pe —_— 


CONTRIBUTORY NEGLIGENCE. 


Actions against railroad and car companies have 
lately become so numerous and profitable that a fail- 
ing tradesman with a noisy wife might find it no bad 
speculation to take her out on a short excursion, in 
the hope that during a volume of her eloquence she 
might miss her steps and succeed in spraining an 
ancle, or doing some other thing of the same kind. 
Not long since a passenger put his hand out of a win- 
dow when another train happened to pass. He 
brought his action against the company, but was 
ousted on the question of law. Still more recently 
in the case of Treagar v. The Dry Dock, £. B. & B. R. 
R. Co., ante, p. 201, the plaintiff sued a car company 
under the following circumstances. He got on the 
front platform of a car which was so crowded as 
scarcely to leave him standing room. He was ob- 
liged to cling with both hands to the rail of the car 
in order to keep his ground, At last the car made a 
sudden lurch, when he fell to the ground, and the 
wheels passed over his hand. For this he brought 
his action against the company. 

The defense of the company was that they had, 
for several years past, posted on a conspicuous part 
of the car, a notice to the effect that passengers should 
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not enter or alight by the front platform, and that the 
plaintiff was guilty of contributory negligence in get- 
ting on the front platform in despite of this ordinance 
of thecompany. There is no doubt that, even in the 
absence of any by-rule of the company on the point 
in question, or of notice thereof by the plaintiff, he 
was guilty of negligence in forcing himself among 
such a crowd of passengers. It is not every degree 
of negligence, indeed, that is contributory in point 
of law, for no one acts with strict mathematical pre- 
cision in all his ways; but, where the negligence is 
such as that a person of ordinary caution and discre- 
tion would not commit, any damage resulting from 
such incaution gives no right of action. It is merely 
damnum absque injuria, even though the defendant be, 
personally or by agent, likewise guilty of mismanage- 
ment, 
pucianeadiiiipanenstas 


CURRENT TOPICS. 


Since the Anglo-American commotion caused by 
the publication of the American case under the treaty 
of Washington has now partially subsided, a decided 
modification of public opinion has occurred in the 
United States, in reference to the American claim for 
indirect damages. We had suspected from the first 
that the introduction of these claims was a simple 
mode of comprehensive pleading adopted by the 
treaty-lawyers representing America. It was with a 
view of not leaving out any thing which could possi- 
bly be made a ground for complaint, that this old 
form of pleading was adopted. We do not apprehend 
that these claims for indirect damages would be allow- 
ed even if regularly admitted to the board of arbi- 
tration. In the present state of international law, 
such damages are quite as inadmissible as they are in- 
adjustable; and we do not consider that the treaty of 
Washington has changed the law in this regard. We 
believe it to be the conviction of the best internation- 
al lawyers on both sides of the Atlantic, that the con- 
troversy between England and America is now re- 
duced to a mere technical question—shall the claim 
of indirect damages be considered by the Geneva Con- 
ference? The question whether such damages shall 
be allowed is not an element in the advanced discus- 
sion of this subject, for the non-allowance of them is 
a foregone conclusion. It would be an empty honor 
to force the consideration of these claims upon the 
conference. Another inducement to withdraw the 
claim for indirect damages is the fact that the English 
government solemnly avers that this species of claims 
did not enter into the minds of her commission 
when the treaty was formed. If then the introduc- 
tion of these claims would be useless, or if it would 
be asimple triumph of American ingenuity, or if it 
would occasion the withdrawal of England and the 
nullification of the treaty, there is no valid reason for 
persisting in forcing these claims upon the Geneva 
Conference. 





A bill has been introduced into the New York sen- 
ate designed to enlarge the grounds of absolute di- 
vorce. The bill provides that a divorce, a vinculo, 
may be had where either party to the marital contract 
has been incurably insane for five years, or an habitu- 
al drunkard for three years; also in case of desertion 
when not rendered necessary by peril to life; also 
where the husband, by cruel and inhuman treatment, 
renders the life of the wife burdensome for two con- 
secutive years. The parties must have resided in the 
State one year. A bill enlarging the grounds of limit- 
ed divorce has also been before the legislature at 
Albany during the present session, and we took occa- 
sion to express our disapprobation of it. If the alter- 
native of enlarging the grounds for absolute divorce 
and for limited divorce were imperatively presented, 
we should not hesitate in preferring the former. Itis 
well known that in New York it is the easiest thing 
possible to get married and the hardest thing to get 
divorced as the law now is. But the results of liberal 
divorce laws in States which have tried the experi- 
ment do not warrant New York in modifying its pres- 
ent divorce system. 


The fact that there is no distinct ecclesiastical court 
in the United States does not seem to occasion any 
serious inconvenience. Our civil courts are empow- 
ered to take cognizance of all ecclesiastical cases 
requiring judicial attention. The recent and import- 
ant decision by the supreme court of the United 
States in the case of Watson v. Jenner will settle 
many points of church-law. The controversy in this 
case originated during the rebellion. A Presbyterian 
church at Louisville, Kentucky, belonging to the 
“old school,” became divided, on account of political 
dissensions, into two bodies, each claiming the prop- 
erty belonging to the society. The general assembly 
of the Presbyterian church decided that the body of 
members which remained loyal to the government 
were entitled to the possession of the church, as being 
the only regular society of members. The matter 
was brought into the courts at the close of the war, 
and finally reached the United States supreme court, 
where it has been under advisement for a year. This 
tribunal now decides that the civil courts will inter- 
fere to prevent the diversion of church property from 
the uses to which it was originally devoted; and that 
when a division occurs in a single church belonging 
to a great organization like that of the general assem- 
bly of the Presbyterian church, the civil courts are 
bound to respect the decree of the highest ectlesias- 
tical tribunal in the denomination as to which is the 
true original organization, or legitimate successor. 
The church property was therefore awarded accord- 
ing to the decree of the general assembly. 

Religious wars in all history have been the most 
bloody; and religious litigation is the most sanguin- 
ary. Butit is the admirable province of the supreme 
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court, in this case, to settle a most bitter church con- 
troversy in the calm, clear air of the chamber of civil 
justice, where all passion vanishes. The extent of 
the application of this decision cannot well be over- 
estimated. Large numbers of churches were divided 
in the same manner during the rebellion. 


Small official salaries are the rule in a republican 
form of government. It has been considered that the 
honors of office should be the chief compensation of an 
officer of the State, and that the salary should be only 
nominal. In consequence of this view the salaries of 
our judicial, executive and legislative officers have 
seldom or never been fixed at a rate adequate to their 
support in a manner in keeping with their position in 
life. Few men of ability, with a lucrative profession 
or business, are willing to take office andstarve. The 
result has been that official position has been sought 
and secured mainly by men who desired and expect- 
ed to make more than their salaries out of their office. 
Now, until the salaries of all classes of officers, legis- 
lative as well as executive and judicial, are raised to a 
living point, there is no hope ofsecuring any thing like 
freedom from official corruption. But, laying aside 
the argument that high salaries would be a safeguard 
against venality, we consider that the duties of our 
higher public functionaries are of a character that 
ought to be, on principle, well paid for. As it is, the 
governor of a State is not so well compensated as the 
president of an insurance company; a judge of the 
highest court, who is not allowed to practice at all, 
does not receive one-quarter of what he could make 
in practice; a legislator does not receive even the 
amount of his board-bill. In New York State the 
salaries of the judges of the supreme court and the 
court of appeals have been placed at a rate quite rea- 
sonable, although they are not as large as the services 
rendered would demand. A proposition is before the 
legislature at Albany to raise the salary of the gov- 
ernor to ten thousand dollars. The present rate is 
four thousand dollars, a rate so diminutive that a man 
of fortune occupying the gubernatorial chair would 
be tempted to reject it with scorn. 


The custom of impaneling a jury of women, not 
specially learned in obstetrics, to try the plea of 
pregnancy in bar of execution is medieval in its 
origin ; but it has clung to the English juridical system 
to this day. In this country, at the present time, 
such a plea would be tried by a jury of physicians. 
The trial of all special issues of a scientific nature 
should be submitted to a jury of experts. And it is a 
strange anomaly that such an old-fashioned, unscien- 
tific and inadequate mode of disposing of a plea of 
pregnancy in bar of execution should still prevail in 
scientific and educated England. The British Medical 
Journal informs us that the metropolitan counties 
branch of the British medical association have ad- 





dressed to the home secretary a request that he 
would take into consideration the barbarous and un- 
satisfactory state of the law respecting the impanel- 
ing of an ignorant class of jurors to try this plea. 
The council of the obstetrical society of London 
have also directed their energies in the same direction. 
It would seem that the suggestions of the medical 
profession in this respect should be immediately acted 
upon by the English law makers. 


A good and wise judge has occasional opportunities 
for the inculcation of humane doctrines in the breasts 
of litigants, and for the exposition of moral as well 
as civil law. On a motion for alimony made recently 
in New York in a suit by a wife for separation, the 
judge rendered the following humane decision: “The 
affidavits submitted in this order are decidedly in con- 
flict in many respects, and the case seems to me one 
which should be disposed of at once by the reconcilia- 
tion of the parties. The defendant expresses his 
willingness thereto, and the plaintiff acknowledges 
that she has passed with him twenty-nine years of 
conjugal happiness. The defendant asserts that the 
plaintiffs jealousy is the cause of all troubles, and 
suspicion of her husband’s fidelity, without any charge 
of adultery, certainly marks her application herein. 
All professional men are obliged to meet and assist, 
with such knowledge and skill as they possess, all 
sorts of people, and the physician cannot refuse, if 
called upon, to relieve suffering, though demoralized 
humanity. Entertaining these views, I will hold this 
motion in abeyance for two weeks, and if then advis- 
ed by both parties that the separation still continues, 
I will make a further order herein.” 


os 


NOTES OF CASES. 


In Illinois Central Railroad Co. v. Jesse L, Abell, 
decided recently in the supreme court of Illinois, the 
court held, that where a railway passenger holds a 
ticket entitling him to alight at a particular station, 
and is carried past such station without his consent 
and without being allowed a reasonable opportunity 
for leaving the train, he has a cause of action against 
the company for damages arising in consequence of 
non-delivery at his destination. But, if the passenger 
voluntarily leaps from the train while it is passing, at 
a rapid rate, his place of destination, and is thereby 
injured, he cannot recover for the bodily injury he 
may sustain thereby. When a train halts at a station, 
and a passenger, intending to stop there, attempts to 
alight from his car, but the train starts, without giving 
a reasonable opportunity, the company will be respon- 
sible for bodily injury to him if he gets off after the 
train has resumed motion, but before the motion has 
become rapid and the leaving the train would not 
seem dangerous to a man of ordinary prudence and 
judgment. 
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The above case also decides an important point rel- 
ative to the mode in which jurors may make up their 
finding of damages. It appeared that the jury, after 
having agreed to find for plaintiff, further agreed that 
each juror should privately write upon a slip of paper 
the amount of damages to which he thought the 
plaintiff entitled, and place the slip in a hat; and that 
the amounts should then be added together, and their 
sum, divided by twelve, should be the verdict. This 
plan was carried out and the verdict of damages was 
rendered accordingly. Lawrence, C. J., in delivering 
the opinion of the court upon this point, said: “ The 
rule upon this matter is well settled. It is, that, while 
jurors may resort to a process of this sort as a mere 
experiment and for the purpose of ascertaining how 
nearly the result may suit the views of the different 
jurors, yet a preliminary agreement that such a re- 
sult shall be the verdict will vitiate a verdict found 
under and by virtue of such an agreement.” See upon 
this point Harvey v. Rickett, 15 Johns. 87; Daun v. 
Hall, 8 Black. 32; Dana v. Tucker, 4 Johns. 487. The 
fact that juries are often driven to compromise or 
modify their real individual verdicts in order to arrive 
at any integral verdict whatever, should attract to 
the subject greater attention. 


After negotiable paper has had a valid inception 
the whole law holds the maker responsible to a bona 
Jide holder for value. Recently some controversy has 
arisen both in England and the United States as to 
what the rights of the signer of negotiable paper are 
where his signature is obtained by fraud, or where he 
signs an instrument in the belief that it is a simple 
business contract, which proves to bea promissory 
note. The leading case on the subject in England is 
Foster v. McKennon, 38 L. J. Rep. N. 8. 310, decided 
in the court of common pleas in 1869. See 3 Alb. 
Law Jour. 3. This case holds that a fraudulent 
inception without negligence is no inception, and the 
maker never becomes liable. In Whitney v. Snyder, 
3 Alb. Law Jour. 3, decided at a general term of the 
New York supreme court, the English case was fol- 
lowed and the court held, that if the defendant was 
not negligent in signing a paper which he supposed to 
be an ordinary contract, but which after proved to be 
the note in suit, he was not liable. The same doc- 
trine was enunciated in Clay vy. Schwab (Michigan 
Nisi Prius cases) decided in 1870. But in Douglas v. 
Matting, 4 Am. Rep. (29 Iowa, 498) the supreme court 
of Iowa decided that a person who is induced to sign 
a promissory note through the false and fraudulent 
representations of another, believing it to be a con- 
tract in relation to services, is, nevertheless, liable 
thereon to a bona fide holder who takes it before 
maturity. Although the maker of the note in this 
suit was manifestly careless (for he did not read the 
paper through, which was presented to him by a 
stranger ‘or his signature), yet the court did not ap- 





parently regard the question of negligence as an im- 
portant element in the decision. The better rule is 
that which was adopted in Whitney v. Snyder, supra, 
from Foster v. McKennon, supra, wherein a broad dis- 
tinction is made between cases of negligent signing 
and cases where no negligence can be imputed to the 
signer of negotiable paper when such signature is 
obtained by fraud. 





DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEW YORK.* 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 

1. Infancy of assignor.— Where, at the time an as- 
signment of property in trust for the benefit of cred- 
itors was executed, one of the assignors was an infant, 
of the age of nineteen years, only, held, that that 
fact alone rendered the assignment void, as matter 
of law, as against creditors, upon the ground that an 
infant having a right to disaffirm his contracts, an as- 
signment by him does not, and cannot, as matter of law, 
devote the property assigned, absolutely and uncon- 
ditionally, to the payment of his debts. Yates et al. v. 
Lyon. 

2. The general principle, that a sale or assignment by 
an infant is voidable only, and not void, until he elects 
to avoid it, and remains valid until such election, does 
not apply to such a case. Ib. 

3. Nor is it of the least consequence that the infant 
assignor did not elect to disaffirm or revoke, but by 
his silence, afterward, consented to and ratified the 
assignment. The vice lies in the power he had to 
disaffirm and avoid. Ib. 

FORMER SUIT. 


1. Judgment in, when not a bar to a subsequent 
action. — Creditors who had seized, upon attachment, 
the property of their debtors, in the hands of an 
assignee for the benefit of creditors, being sued by the 
assignee for the conversion of the property, set up as 
adefense that the assignment was invalid, for fraud. 
The defense was ruled out, because the attachment 
had been set aside for irregularity, and the creditors 
were thus left without justification, and were mere 
tort feasors. The question as to the validity of the 
assignment was not litigated and determined, as it was 
held not to arise. Held, that the judgment in that 
action was no bar to a subsequent action by the cred- 
itors against the assignors and assignee, to set aside the 
assignment. Yates et al. v. Lyon. 

2. Any payment upon such a note, made by the ad- 
ministratrix with her own money, cannot bind the 
estate, or affect it in any way, any more than if it had 
been the act of a stranger. Ib. 

3. Where an administratix directed her agent to pay 
a certain sum on her intestate’s debts, out of money 
of her own, giving no specific direction to pay a partic- 
ular demand, or any part of it, and the agent, in the 
exercise of his own discretion in distributing the fund, 
made a partial payment upon that demand, held, 
that the general direction to the agent could not be 
construed into a promise or intention to continue that 
particular demand; and that, as the payment was 
not made from the assets of the estate, and the admin- 
istratix was not acting in her representative capacity, 





*From Hon. O. L. Barbour, and to appear in volume 61 
of his reports. 
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in making or ordering such payment, it could have no 
bearing against the estate. Ib. 


INTEREST. 

1. In the absence of any agreement to pay, not collected 
after payment of debt. When there is no agreement to 
pay interest, interest, when allowable, is allowed, not 
as part of the contract, but as an incident, and by way 
of damages for the default, to make the creditor good 
for the loss he has sustained by reason of the breach or 
default. The Southern Central Railroad Company v. 
The Town of Moravia. 

2. In that class of cases it has always been held. 
that after the principal of the debt had been paid, and 
received in full, no action could be maintained to 
recover interest. Ib. 

3. The defendant subscribed to the capital stock of a 
railroad company, the amount of the subscription to be 
paid “in such installments, and at such times, as the 
board of directors might lawfully direct.” Several 
calls were made by the directors, amounting, in the 
aggregate, to the precise sum subscribed, which were all 
paid by the defendant, but not at the times designated 
in the calls, and receipts given. Nothing was said about 
interest, and no claim made for it until several months 
after the whole principal had been paid. Held, that an 
action would not lie to recover interest on the several 
amounts specified in the calls for the time they re- 
mained unpaid after the day designated for payment 
by the call. Ib. 

LIMITATIONS, STATUTE OF. 

1. Effect of a partial payment.—A partial payment 
upon a promissory note, by the administratrix of one 
of the makers, a portion of which payment is from 
assets of the estate, if made before the statute of lim- 
itations has run against the ncte, severs the obligation 
from the operation of the statute up to that time. And 
this, although the payment was the act of one of two 
administrators alone, without the consent of the other. 
Heath et al., adm’rs, v. Grenell, adm’r. 

2. An administratrix making payment upon a note 
after the statute of limitations has run against it, not 
out of the assets of the estate, but out of her own 
funds, will not be deemed as acting in her capacity of 
administratrix, even though she directs the payment 
to be made upon that specific debt. Nor can such a 
payment be construed into a promise, oras indicating 
an intention to revive or to continue the demand 
against the estate. Ib. 

3. When it begins to run: fraudulent representations.— 
A cause of action to recover damages for fraudulent 
representations, made upon a sale of real estate, in 
regard to incumbrances, accrues the moment the bar- 
gain is completed by the conveyance of the premises to 
the purchaser; and unless an action is brought within 
six years from that time it will be barred by the stat- 
ute of limitations. Northrop v. Hill. 

4. It is of no consequence whatever that the pur- 
chaser did not discover the fraud within the six years. 
Even though the vendor or his agent conceals the 
defect of title, that will not prevent the statute from 
running. Ib. 

5. In such a case it is the act of misrepresentation, 
and not the resulting damages, which constitutes the 
cause of action. Ib. 

MARRIED WOMEN. 


1. Power to contract: right to earnings.—By virtue 
of the statutes of 1860 and 1862, relative to the rights of 


married women, a married woman may make bargains, 
carry on any trade or business, and perform labor and 
services on her own separate account, and for her own 
exclusive benefit, the same as though she were unmar- 
ried, and all the earnings and profits belong to her 
exclusively, and are her sole and separate estate. 
Foster et al. v. Conger. 

2. Capacity to sue and be sued.—She may also sue 
and be sued upon any and all bargains, obligations and 
liabilities made or incurred in her business, the same as 
though she were sole. Ib. 

3. Actions and judgments against.—If an action is 
brought against her, in reference to her business, it is 
brought in the same manner as against any other 
individual. The liability is personal; and if judgment 
is obtained upon it, it is a personal judgment, to be 
enforced against any property she may have, liable to 
execution, as in ordinary cases. Ib. 

4. If, in any such action, the plaintiff would be enti- 
tled to judgment were the defendant a single woman, 
he is entitled to it though she be married. The obliga- 
tion and the liability of the wife, in such a case, are 
the same precisely as though she had never contracted 
marriage. Ib. 

5. In such an action it is not of the slightest conse- 
quence, in respect to the plaintiff’s right of action, and 
to recover a judgment against the defendant, that she 
had no separate estate before engaging in the business 
in which the debt was contracted; nor that the debt 
was not incurred for the benefit of a separate estate 
afterward acquired by her. Ib. 

OBLIGATION. 

1. An obligation which, though called a bond, is 
payable to a person named therein, “ or to his certain 
attorney, executors, administrators or assigns,’’ belongs 
to that class of obligations which has been expressly 
held, in this State, not to be specialties, but in the 
nature of commercial paper, negotiable by delivery 
under an assignment in blank. Blacke v. The Board 
of Supervisors of Livingston County. 

2. An action upon such an obligation is to be 
governed, in all respects, by the rules applicable to 
commercial paper. Ib. 


PARTNERSHIP. 


A charge by one partner against another for his per- 
sonal services in superintending and managing the 
affairs of the copartnership cannot be sustained and 
allowed, without proof, on his part, of an express agree- 
ment that compensation should be allowed for such ser- 
vices. Lyon et al., ex’rs, v. Snyder. 


PRACTICE. 
1. Undertaking: action upon.—The undertaking given 
by the plaintiff, upon the commencement of an action 
in a justice’s court, for the recovery of the possession 
of personal property, conditioned “for the prosecution 
of said action and the return of said property to the 
defendant, if return thereof be adjudged, and for the 
payment to the defendant of such sum as may for any 
cause be recovered against said plaintiff,’ extends to 
all proceedings and adjudications, in the same action, 
through every court to whichit may be carried by ap- 
peal, in case the obligor is finally defeated. And an 
action will lie thereon after final judgment in the su- 
preme court, affirming a judgment against the plaintiff 
recovered in the justice’s court. Letson v. Dodge. 
2. And in an action brought upon such undertaking, 





| it is erroneous to nonsuit the plaintiff on the ground 
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that an execution has not been regularly issued and re- 
turned unsatisfied, according to the provisions of the 
Revised Statutes relative to actions of replevin. 1 R. 
S. 533, §§ 64, 65; 3 R. S. (6th ed.) 848. Ib. 

8. Those provisions of the statute are not and cannot 
be made applicable to actions of that nature when com- 
menced in a justice’s court, under the provisions of the 
Code. _And it seems they are not applicable to actions 
commenced in the supreme court, under the Code, for 
the recovery of personal property, but are repealed by 
the Code. Ib. 

SPRING. 


1. Rights of owner.— Every owner of land has the 
right to clean out and tube or well up a natural spring 
upon his own land for his own use and convenience, 
when he does not thereby change the natural course 
of the flow of the water therefrom, and makes no 
change to the injury of another, except what may re- 
sult from an increased flow of water in the natural 
channel and outlet of such spring. Waffle v. Porter. 

2. To do sois not such a wrongful use of the ease- 
ment or abuse of the right as will give a right of action 
to the owner of the servient estate. Ib. 

3. Flow of water therefrom.— There being a living 
spring upon the defendant’s premises, above the plain- 
tiff's land, which spring was surrounded by a wet, 
marshy piece of ground, the natural outlet and water- 
course for such marsh and spring being over the de- 
fendant’s land, the defendant dug out the spring and 
placed therein a curb between two and three feet in 
diameter and five or six feet in length. About four 
inches above the surface a hole was cut for the escape 
of the water from the curb. The water never over- 
flowed the curb nor rose above the hole, but ran con- 
stantly from the hole in larger or smaller volume, as 
the season varied. Held, that the natural outlet and 
water-course from this spring having. been always 
through the plaintiffs land, the defendant had an 
easement there for the flow of that water. Ib. 

4. Held, also, that it was the defendant’s water- 
course, and if, by reason of the improvement of the 
spring, an additional quantity of water was made to 
pass through it at certain seasons of the year, to the 
plaintiff's injury, it was damnum absque injuria. Ib. 


WAIVER. 


The mere occupation of a building by the owner is 
nota waiver of strict performance by the builder. The 
question of waiver is one of intention, depending on 
the circumstances. Wells v. Selwood. 


WARRANTY. 


1. Action for breach of.—In case of a breach of war- 
ranty on the sale of goods, the buyer may bring his 
action at once, founding it upon such breach without 
returning the goods; but his continued possession of 
the goods and their actual value will be considered in 
estimating the damages. Wells v. Selwood. 

2. Measure of damages. —In actions for a breach of 
warranty, the measure of damages is the difference 
between the value of the goods, if they had corres- 
ponded with the warranty, and their actual value. Ib. 

3. Return of goods.—In a case of warranty, the 
purchaser is not bound, as a matter of law, to return 
the goods, or to notify the vendors of the defects. Ib. 

4. In no case where there is a simple warranty, has 
the vendee any right to return the goods, except when 
the right is reserved in the contract. Ib. 





5. Delivery and acceptance of goods: notice of defects: 
burden of proof.—The acceptance of the article on de- 
livery, and the continuing in the possession and use of 
it, without notice of its defects, cast the burden of 
proof upon the purchaser, to give an explanation and 
excuse why he did not return the property, or give no- 
tice of its defects. In other words, he must overcome 
the strong presumption against him, that there has 
been a delivery by the vendor, and an acceptance of 
the article by him, or that he has waived his objec- 
tion. Ib. 

6. Reasonable time for examination by purchaser.—If, 
upona breach of warranty on a sale of property, which 
does not turn out to be of as good a quality as warranted, 
and continues to grow worse with the lapse of time, the 
purchaser is to be charged with its true value, he ought 
to have the right, at any time within the limitation of 
the statute, to see how worthless it will become. He 
is entitled to a reasonable opportunity for examination. 
What is a reasonable time is a matter of evidence for 
the referee. Ib. 


WITNESS. 


1. A partner who has assigned all his interest in the 
copartnership to a copartner is not a competent witness 
to prove an agreement that a partner, since deceased, 
should be allowed a compensation for his services in 
managing the affairs of the partnership, in an action 
brought by the executors of such deceased partner, 
against the assignee, for an accounting and to wind up 
the affairs of the partnership. Lyon et al., executors, 
v. Snyder. 

2. Section 399 of the Code, which excludes every per- 
son through whom a party to an action derives any 
interest or title, ‘‘ by assignment or otherwise,’’ from 
being a witness against the executors of a deceased 
person, in regard to any personal transaction or com- 
munication between such witness and the deceased, 
must be construed to mean any interest or title in, or 
to, the subject-matter of the action. Ib. 

3. The assignor of any such title or interest is exclu- 
ded from examination in the action. Ib. 

4. The prohibition is not limited to an examination 
in respect to those matters pertaining to those parts of 
the action assigned, but extends to the entire action. Ib. 

5. In an action by an executrix, upon a promissory 
note, made by one of the defendants, and indorsed to 
the testator by the others, the maker is an incompetent 
witness, as between the defendant and the plaintiff, 
to prove that the note, at the time it was made, was 
infected with usury; or that the time of payment had 
been extended by an agreement between the testator, 
in his life-time, and the witness, without the consent of 
theindorsers. Genet, ex’x, v. Lawyer. 

6. And it makes no difference that the action was 
commenced by the testator in his life-time, and at the 
time of the trial was continued in the name of his 
executrix. Ib. 

7. Where an action is commenced upon a promissory 
note against the maker and indorsers, by the service 
upon all of a summons in which all are named, the 
maker is clearly a “‘party’’ to the action. The fact 
that he does not appear, nor putin an answer, but suf- 
fers default, does not operate to sever the action or to 
discontinue it as tohim. And, being a party, he is an 
incompetent witness against the plaintiff suing as ex- 
ecutrix, in respect to transactions between him and the 
testator. Ib. 
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8. Nor will a release, executed by the indorsers to 
the maker, of his liability to them upon the note, affect 
the question of his competency as a witness against the 
plaintiff. The defendants cannot, by any act of their 
own, change the statutes or take away the rights of the 
plaintiff under it. Ib. 





CONDITION IN CONTRACTS EXCUSING NON- 
PERFORMANCE. 

Two cases, arising out of the late Franco-German war, 
have furnished important decisions on the effect of con- 
ditions in charter-parties excusing non-performance. 

In Grissel v. Smith, 20 W. R. 332, the question arose 
upon an English charter-party, the shipowner excusing 
himself from loading a cargo to be carried to a block- 
aded German port under the clause which exempts from 
performance, where performance is prevented by “‘ acts 
of the queen’s enemies, and restraints of princes and 
rulers.’’ It was a novel and somewhat surprising con- 
tention, that the latter words were to be limited to 
restraints by the home government. Both the words 
themselves, and the context in which they stand, are 
so much opposed to this restriction of their meaning, 
that it is difficult to suppose the argument was seriously 
urged. The clause thus clearly applying generally to 
hindrances created by this vis major of political socie- 
ties, the more important question arose, what is the 
effect produced upon the obligation of the parties by 
the occurrence of sucharestraint? That solong as such 
arestraint actually renders it impossible to proceed with 
the performance, the party on whom the performance 
lies is excused, is clear; as, for instance, if a ship is 
detained by an embargo or a blockade, the ship owner 
cannot be sued for not proceeding to sea, or for not 
running the blockade.”’ 

The case of Hubbard v. Tonteng,3 Bos. & Pul. 291, cited 
by Blackburn, J., also shows that if the restraint lasts so 
long as to frustrate the object of the adventure, the 
parties are absolved from performance ; or rather, per- 
haps, are respectively entitled, on giving reasonable 
notice, to retire from the contract, each party having an 
election to avoid on the ground of the disappointment, 
by the expected vis major, of his own purpose and 
prospects. Now, where it appears, at the termination 
of the restraint, and not before, that the object of the 
adventure is frustrated, the case is simple. But this 
fact may become apparent at some earlier time, and 
there also the reason of the principle would equally en- 
title the disappointed party to retire from the contract 
as soon as the fact becomes certain ; and the question 
might arise, whether he was not bound, within a reason- 
able time of his becoming aware of this fact, to give 
notice (if practicable) to the otherside, so as to leave 
him free for other engagements ; and whether, if he 
did not do so, he would not be taken to have waived his 
right to determine the contract, so faras it depended 
on circumstances then known to him. A third case, 
however, may happen, where the restraint does not 
impede the performance of the thing which is next to 
be done in the course of fulfilling the contract, but will 
if it continues, and continues for a certain length of 
time, make that step useless by preventing the subse- 
quent steps from being taken ; as where a ship detained 
in her port of loading is stillable to load, but, if the 
embargo or blockade continues, will not be able to put 
to sea ; or where a ship is free to load and to go to sea, 
but will not, if a then existing blockade continues, be 
able to carry her cargo to the port of destination. 





In these cases the point of time is not reached where 
it has become apparent thatthe object of the adven- 
ture is frustrated, but it is more or less probable that 
the object of the adventure will be frustrated by the 
continuance of an existing restraint. Is the party in 
such a case entitled to look to the reasonable probabil- 
ities of the case, and to decline performance, where 
the ultimate issue will probably be frustrated ? Or, if 
he does on such grounds, that is, on what is at the time 
a reasonable probability, decline performance, will he, 
if the event should turn cut contrary to his reckoning, 
be liable ? In Grissel v. Smith this case arose. The 
defendant, who had chartered his ship to the plaintiff 
to carry a cargo from Newcastle to Hamburgh, de- 
clined to proceed to Newcastle and load there, on the 
ground that Hamburgh was (during the late war) block- 
aded by the French fleet. The court held that, under 
the protection of the exception —“ restraints of princes 
and rulers’’—he was entitled to do so, and was not 
liable to an action for his refusal. The plea, upon the 
demurrer to which the argument seems chiefly to have 
turned, alleged expressly that ‘‘ the ship could not have 
received a cargo, nor could the charter have been car- 
ried out and fulfilled within a reasonable time,’’ except 
by running the blockade. It was not, therefore, neces- 
sary to determine whether a reasonable probability 
would alone have been sufficient to excuse the defend- 
ant, for the event had decided in his favor. But it 
may probably be taken that the reasonable probability 
would have sufficed. This is certainly the view taken 
by Cockburn, C. J. 

Blackburn, J., however, seems to have inclined to 
the view that if the blockade had been raised in time 
to allow of the performance of the contract, the plain- 
tiff would have been entitled to say that the event had 
proved him right and the defendant wrong, and to sue 
the defendant. But it is not easy to reconcile this view 
with reason, nor with his own observation that the 
plea was not merely a plea for damages (and as such 
bad), but was a plea to the action. The refusal must 
surely be either a breach or not a breach at the time 
when it is made, and cannot have its character affected 
by matter subsequent. The damages would indeed de- 
pend upon whether the contract could or could not 
have been carried out, supposing the refusal to be a 
breach. And it would be, in many cases, impossible to 
avoid judging to some extent by the event, whether 
there was or was not at the time of refusal such reason- 
able probability as justified it. But the event by itself 
would not have justified the refusal if the refusal had 
been unreasonable; for then at the time of the refusal 
the other party would have been in the position of a 
person entitled to act, and bound to act, on the assump- 
tion that the contract would be carried out. If, then, 
the reasonableness of the refusal would not justify it at 
the time, it is hard to see how the two put together 
should have that effect. 

If it is allowed that the reasonable probability of 
ultimate failure (either independent of or coupled with 
a corresponding event) justifies the refusal, there is 
nothing to be said in favor of the attempt to separate 
the different parts of the performance; there is no 
more reason to compel the performing party to per- 
form a single act which can be completed (a loading) 
than to compel him to go on to the moment when the 
actual restraint begins to operate. By changing the 
point of time a difference is made in the materials 
upon which the judgment of reasonable probability is 
to be founded, and this may affect the right of forming 
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a judgment at that time; but if in fact sufficient ma- 
terials exist for forming the judgment, and the judg- 
ment is rightly formed on those materials, it would be 
frivolous to compel the party to go on with a perform- 
ance, the completion of which is properly judged to be 
hopeless. 

That a reasonable judgment, even without a corre- 
sponding event, would justify the refusal, derives con- 
siderable support from the case of the Teutonia, 20 
W. R. 421. There the shipowner was under the obli- 
gation to carry the goods to any safe port within cer- 
tain limits which the charterer should name. On the 
eve of the Franco-German war the charterers directed 
the ship, which was a German ship, to a French port. 
At the time when the direction was given, and also at 
the.time when the ship arrived at that port, it was a 
safe port; the privy council, overruling on this point 
the judgment of the court below, holding that a state 
of war did not then exist. But, from information re- 
ceived by the captain on his arrival outside the port, 
he reasonably supposed that war had already been 
declared, and he accordingly returned to the Downs. 
The privy council held that he was justified in so 
doing, and therefore decided in effect that he was 
bound to carry out the contract in a reasonable way, 
and that, as it would have been unreasonable to enter a 
port which he had good ground for supposing to be a 
hostile port, his not entering it would be no breach of 
the contract. Here the limitation contained in the 
word “safe’’ was similar to that contained in the 
exemption relating to “restraints of princes,” and if 
the reasonable, but as the event proved, untrue judg- 
ment that the port was not safe, justified the captain 
in not entering, it would seem that the reasonable 
judgment that the existing restraint would prevent 
performance ought equally to justify a refusal to 
proceed with the contract. 

The case of the Teutonia therefore seems to carry 
the matter one step further than Grissel v. Smith, and 
to be scarcely reconcileable with Atkinson v. Ritchie, 
10 East, 530, which was cited in the argument, but is 
not referred to inthe judgment. In boththe Teutonia 
and in Atkinson v. Ritchie the defendant was protected 
in respect of restraints of princes; in neither was a 
restraint actually existing at the time when the defend- 
ant ceased to continue the performance of the contract ; 
in both the information acted upon was reasonably 
credible, in the one case information of the existence 
of war given by a pilot of the port approached, in the 
other information of an embargo given by the British 
consul at the port of lading; in both cases the informa- 
tion, though good and probable, turned out to be 
erroneous; yet in the former case the master was ex- 
cused for delaying until performance became, in fact, 
impossible, by war being really declared; in the latter 
the putting to sea to avoid the embargo made the ship- 
owner liable to an action for breach of contract. In the 
latter case Lord Ellenborough says (at p. 534) “‘ the re- 
straint meant must be an actual and operative restraint, 
and not merely an expected and contingent one, as 
this at most only was.’’ In Grissel v. Smith the re- 
straint was not “actual and operative’’ with respect 
to what was immediately to be performed; it would 
only become so if it continued up to the time when 
the subsequent step was to be taken. 

In the Teutonia also it was not actual and operative 
at the time when performance was declined, and if, 
instead of being then arrested, the performance had 
been continued, the contract might have been fulfilled. 





The only distinction between the Teutonia and Atkin- 
son v. Ritchie, is in the matter of the information re- 
ceived; in the former it was information of an existing 
restraint, in the latter of a restraint supposed to be 
immediately impending. But this again does not affect 
the actual possibility of performing the contract con- 
sistently with the exception; it only affects the state 
of mind of the captain, and it seems scarcely reason- 
able that a false but reasonable belief in the existence 
of a restraint should excuse, more than a false but 
equally reasonable belief in its proximate occurrence. 
It seems doubtful whether the authority of Atkinson 
v. Ritchie is not somewhat shaken by the decisions in 
Grissel v. Smith and the Teutonia. 

With the respect to Pole v. Oetcovitch, 9 W. R. 279, 9 
C. B. N. 8S. 430, it is to be observed that although in 
the Teutonia their lordships answer one of the grounds 
on which it was distinguished by the counsel for the 
appellants distinguished the case, they take no notice 
of the other, namely, that in that case the danger which 
made the captain pause was an actually existing one.— 
Solicitor’s Journal. 


—— + >o— — 
CONTRACTS BY LETTERS. 

Our Notes of Cases last week contained the concise 
report of a case (Re Imperial Land Company of Mar- 
seilles, Lewis Harris’ Case), which was really no more 
than a repetition of Re Imperial Land Company of 
Marseilles, Townsend’s Case, reported in the current 
number of our reports—41 Law J. Rep. N. 8S. Chance. 
198. Both cases were heard before the same vice- 
chancellor. In Townsend’s case, Mr. Townsend, on 
March 6, 1866, applied for shares in the company, giving 
an insufficient address for the answer. On March 15 
shares were allotted to him, and notification thereof sent 
by post on March 16. The letter came back through 
the post-office, and the company, having discovered a 
better address, sent a fresh notification on March 20. 
On the same March 20 Mr. Townsend wrote revoking 
his application, and on receipt of the notification he 
wrote again to repudiate the shares. He did not take 
steps at once to remove his name from the register, but 
he had never paid calls. In the more recent case, Mr. 
Harris, from Dublin, applied for 200 shares on March 5, 
1866. On March 15, 100 shares were allotted to him, 
and on March 16 the notification of allotment was 
posted in London at 8 A. M., but too late for the morn- 
ing mail to Dublin. On the same day, March 16, Mr. 
Harris posted a letter by the afternoon mail from Dub- 
lin to London, withdrawing his application. In the 
former case the vice-chancellor held the contract be- 
tween the company and Mr. Townsend to be complete 
on the posting of the company’s letter on March 16; and 
in the latter case his honor held the contract to be, in 
like manner, complete on posting the letter on the 
morning of the 16th. 

Lord Cairns, when lord justice, had pointed out in 
Re the Richmond Hotel Company, ex parte Pellatt, 36 
Law J. Rep. N.S. Chance. 613, that application for 
shares and registration of the applicant as holder are 
not sufficient to constitute a binding contract between 
the company and the applicant, without notification 
by the company that the application has been acceded 
to. In ordinary cases there must be three steps to bind 
the parties—the application, the allotment, and notice 
to the allottee. Gunn’s Case, 37 Law J. Rep. N.S. 
Chane. 40, and Ex parte Richards, 40 Law J. Rep. N.S. 
C. P. 290, show that there need not be formas notice in 
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writing to the allottee, but that it is sufficient if the 
company by writing, by word of mouth, or by conduct 
show to the applicant that his offer is accepted. In 
Reidpath’s Case, 40 Law J. Rep. N. 8. Chanc. 39, before 
the master of the rolls, there was evidence that the 
company had posted a letter notifying allotment, but 
the applicant proved that he had never received the 
letter, and his evidence was supported by the inertia 
of the company for many years. In this state of facts 
his lordship held that the applicant was not bound; 
for posting a letter could not be conclusive evidence of 
its receipt, and therefore the allottee had not in fact 
had notice that his proposal was accepted. This decis- 
ion is supported by the opinion of the court of excheq- 
uer in The British and American Telegraph Company 
(Limited) v. Colson, 6 L. R., Exch. 108, 

We have referred to these cases as generally illustra- 
tive of the position of an allottee of shares; but the 
judgment of the vice-chancellor has a peculiar interest 
in connection with the principle now well ascertained — 
that a party sending a letter must be considered in 
law as making, during every instant of transmission, 
the same offer to his correspondent, so that when the 
letter reaches the correspondent it speaks as from the 
moment of its start on the journey. From the date 
of Adams v. Lindsell, 1 B. & Ald. 681, to that of The 
British and American Telegraph Company v. Colson, 
this doctrine has received much explanation in numer- 
ous cases and under great variety of circumstances. 
But it is only in the recent cases that the doctrine that 
a letter speaks from the time it leaves the writer has 
been properly limited by the further condition that it 
is a mere nullity unless it reaches the party to whom 
it is addressed, or fails to reach him by his own de- 
fault, and in these respects no distinction can be 
drawn between letters sent by private carriers and 
those sent by post. It must be admitted that some 
difficulty arises on the study of Duniop v. Higgins, 1 
H. L. C. 381, and Duncan v. Topham, as reported in 8 
C. B. 225, though there is high authority for the posi- 
tion that the report in the latter case is not trust- 
worthy, and it certainly varies from the report in 18 
Law J. Rep. C. P. 310. 

In Dunlop v. Higgins it was the duty of the latter to 
answer a proposition made by Dunlop, by post, on 
January 30. He did so, and in due course the letter 
would have arrived on February 1, at 8 A.M. The frost 
delayed the trains, and it was not delivered till 2 P. m. 
Dunlop had, between 8 A. M. and 2 P. M., disabled him- 
self from fulfilling the contract. It was assumed that 
the answer was to be sent by post, and that the 30th 
was the right day for posting. The house of lords held 
that Higgins was not, by the delay of the post, to lose 
the benefit which would have belonged to him if the 
letter had arrived in due course. This case is by no 
means at variance with the recent cases to which we 
have referred. The only real difficulty as regards it is 
created by the language of Lord Chancellor Cotton- 
ham, which has been construed as if it broadly asserted 
that in all cases the posting of a letter is as effectual as 
its delivery and receipt—in other words, that it is 
wholly immaterial whether it be delivered or not. But 
it seems to us that the lord chancellor’s words must be 
read with the facts of the case before him, and that it 
is a strain on their meaning to deduce from them so 
sweeping a proposition. 

There is a very curious question akin to those sug- 
gested, which strangely enough has, as far as we know, 
never been raised in an English court of law, but 





which has undergone much discussion in Scotland and 
in France. Suppose that a party makes an offer, and 
the offeree writes accepting the same, but after having 
sent his letter of acceptance he sends another letter 
retracting the first letter, and the second letter reaches 
its destination before or simultaneously with the first 
letter, is the offeree bound by his firstletter? In the 
case of The Countess of Dunmore v. Alexander, in the 
court of sessions, 9 Shaw & Dunlop, the court, though 
divided, held that, under such circumstances, there 
was no contract. There isa French case reported in 
Merlin, ‘‘ Repertoire de Jurisprudence,”’ tit. Vente, s.1, 
Art. XIII. No. XI. bis, and we are indebted for the 
report of it to the work of Professor Langdell review- 
edin our columns some weeks since. That case was 
decided by the court of cassation in France in 1813. A 
proposition was made to one 8. by D., and S. wrote 
two inconsistent letters on the same day to D., one in 
the morning, the other in the evening, but both reached 
D. in Paris at the same moment. The question was 
whether the contract was complete on the mailing of 
the earlier letter, or whether it was modified or broken 
by the second letter sent on the same day. The court 
put to itself this further question :—Suppose the second 
letter had retracted the first, and had actually reached 
D. before the first letter, could D. have claimed to 
bind S™by the contract as exhibited in the first letter? 

This question the court resolved in the negative, and 
similarly it held that in the case before it the two let- 
ters received at the same moment formed one indivis- 
ible whole. It would be impossible to reproduce here 
the ingenious arguments put forward by the court. 
Some few points may be extracted. ‘It is an elemen- 
tary maxim that I can recall my agent so long as he 
has not executed his mandate. I can therefore recall 
the letter which I have addressed to you so long 
as it has not reached you—so long as it has not 
brought to you the words which I had given it 
in charge for you. Grant that you are the owner of 
the material of my letter from the moment whea I 
committed it either to your carrier or to a public mes- 
senger, who is the carrier of everybody, at the proper 
hour. That does not deprive my letter of the charac- 
ter of a dumb agent; it does not consequently prevent 
me from recalling it before you have received it.” The 
court then regards the letter as a series of words fixed 
on paper, and says that the absent person can only 
understand the words by reading the letter which 
contains them. ‘The letter by which I contract an 
obligation can therefore only fulfill its object so far as 
I can be supposed to persist at the moment when it 
arrives in the will which I had in writing it. If there- 
fore at the moment when my letter arrives I have 
already in another way manifested and ratified a con- 
trary will, my letter can no longer bind me; it is para- 
lyzed in advance.”” The judgment then, after referring 
to several authorities, gives two quaint illustrations by 
way of comparison with the matter before it : — 

I find myself in the presence of a deaf person who 
says to me: Will you buy of me such a thing for such 
a price? I answer him, I will; but he does not hear 
mé; he declares to me that he has not heard me, and 
he prays me to give him in writing the answer which 
he judges, by the movement of my lips, that I have 
made to him. Then I take apen and trace for him 
these words: I said that I would, but on further re- 
flection your proposition is not satisfactory. Could 
this man pretend that, by the answer which I admit 
that I made to him viva voce, I am bound to him irrevo- 
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cably? Certainly not; and, if he prosecuted me, the 
judge would dismiss him without hesitation. 

Wherefore would it be otherwise in the case of a let- 
ter written to an absent person? Because the absent 
person has become proprietor of my letter from the 
moment when it left my hands? But let us take an- 
other comparison. 

A man has in his cabinet an acoustic vault, con- 
structed in such a manner that, by reason of the vari- 
ous and extremely multiplied windings of the tubes 
which compose it, the words transmitted through one 
of the extremities do not reach the other till aftera 
space of five minutes. I am in the presence of that 
man, and in his cabinet in question. There, after say- 
ing to me: Will you buy of me such a thing for such a 
sum? he adds: Answer me by your [my] acoustic 
vault. Thereupon we take our places, I at one of the 
extremities of his vault, he at the other; and I say to 
him by this speaking trumpet, I will. But a minute 
after I change my resolution; I run to him, and, before 
he has been able to hear my answer, I say to him, I 
will not. Could he, after having heard the answer 
which I made to him at first by his acoustic vault, pre- 
tend that this answer having been transmitted to him 
by tubes of which he was proprietor, and having con- 
sequently become his property at the very instant that 
it left my mouth, I could not retract it before it had 
struck his ear? No; emphatically no; a hundred 
times no. 

For the same reason, the obligation which I contract 
by a letter to an absent person does not bind me, so 
long as the absent person to whom I have addressed 
that letter has not received it. 

Therefore, we ought to hold it as very evident that, 
if the demandant had, before the arrival of the first 
letter of January 25, caused a second letter to reach 
the Messrs. D., by which he had declared to them that 
he revoked the acceptance which he had made of their 
propositions by the first, the Messrs. D. would not have 
had any action against him to compel him to execute 
the bargain which was negotiating between him and 
them. 

But what the demandant could do by a second letter 
arriving before the first, could he not do equally by a 
second letter which, without anticipating the first, 
reached the Messrs. D. at the same time? Yes, with- 
out doubt he could. The two letters arriving together, 
the Messrs. D. could not say that the consent expressed 
by the first still subsisted; they could not say that the 
dumb agent, whom the demandant had sent to them 
by the first, still had power to manifest to them his 
consent; they would have been forced to regard the 
second as taking from the first all credit. 

There is also a set of cases in which our law is clear 
and has been confirmed by several decisions; we mean, 
where the party making an offer revokes it by a notifi- 
cation to the offeree before acceptance by the latter. 
At sales by auction a bid may be withdrawn before 
the hammer falls, and so also any proposition for a con- 
tract may be varied or retracted before acceptance, 
whether a time has been fixed for acceptance or not. 
It is curious that Pothier, in a well-known passage, 
held that an offer of a contract sent by letter may be 
withdrawn by the mere sending of a subsequent letter 
stating a change of mind, if the second letter starts be- 
fore the first can have arrived, although it does not 
arrive till the offeree has received and accepted the 
proposition in the first letter. This idea put forward 
by Pothier is based on the metaphysical notion that 





there are not two agreeing minds at the moment of the 
supposed acceptance. But it has been repudiated by 
our courts, and is inconsistent with the sound doctrine 
that the intention of parties is to be tested by the ex- 
pression of them, and not by abstract intentions or 
conditions of mind unexpressed. Perhaps in this case 
also the argument ab inconvenienti in a mercantile 
community might fairly be considered overwhelm- 
ing. — The Law Journal. 





++ 
oo 


HOW THE TICHBORNE CASE WOULD HAVE 
BEEN MANAGED IN FRANCE. 


A correspondent of the Solicitor’s Journal gives the 
following account of how the Tichborne case would 
have been treated in France: 

So many criticisms have been directed against the 
length and cost ef the procedure in that memorable 
trial, that it may be worth while to state briefly here 
the manner in which a case of the same description 
would have been treated under the French system of 
procedure. The claimant would have had to bring his 
action before the competent tribunal of first instance, 
acourt composed entirely of judges, trial by jury 
existing in France only for criminal cases, and assess- 
ment of compensation where private property is taken 
for pubiic utility. The first step in court would have 
been a demand against the defendants for restitution, 
argued by counsel, and backed by such documentary 
evidence as the plaintiff might possess, and which, not 
being in all probability held sufficient to establish his 
case, would be backed by a petition to the court for 
permission to make an inquest (enquéte), or in other 
words, to produce witnesses. That petition must be 
embodied in pleadings, specifying, with clearness and 
brevity, the facts which the plaintiff wishes to prove, 
and be notified to the defendant, who can take time to 
examine and answer them, and to whom the law 
reserves the right of proof in contradiction of the 
allegations made. The petition is read in court, and 
counsel for the defendant is heard against it. Should 
the courts rule that the case of the plaintiff was im- 
probable, or disproved, or that the facts alleged are not 
pertinent or admissible, the court dismisses the appli- 
cation, with costs for the defendant. Should no reason 
appear sufficient for deciding immediately either way, 
and the facts be pertinent and admissible, the court 
orders the inquest, and names the single judge to hear 
the witnesses, on such facts as the judgment specifies. 
The witnesses are heard in private. The parties may 
be present with their attorneys and counsel; but 
counsel do not generally appear in these inquests. The 
witnesses are examined by the judge; the questions of 
the parties and their advisers have to be put through 
him, and his clerk draws up notes of the questions and 
replies. Should any of the witnesses not be resident 
where the court sits, it may delegate a judge of their 
locality to hear them. It is upon the notes taken dur- 
ing these proceedings that the trial takes place. The 
witnesses in such cases are not heard in court, nor are 
the parties examined as witnesses. It is easy to under- 
stand that with such a system less time and money 
will be spent; but, whether the truth is so likely 
to be reached, and imposture unmasked, is another 


question. 
——- oe 


A society has been organized in Chicago to test the 
constitutionality of the Illinois liquor law. 
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BOOK NOTICE. 


A Digest of the American, English, Scotch and Irish 


Reports of Life and Accident Insurance Cases. 
John R. Sharpstein of the San Francisco bar, San 
cisco. Sumner, Whitney & Co., 1872. 

Mr. Sharpstein has done some service to the pro- 
fession by collecting together and presenting in this 
little book a digest of Life and Accident Insurance de- 
cisions. The law on the subject of life insurance is 
rapidly attaining considerable importance as well as 
bulk. Prior to 1850 only five cases on the subject had 
been reported in this country, but the last decade has 
been fruitful of decisions and they may now be counted 
by hundreds. 

The author seems to have been faithful in his exami- 
nations of the reports and of the various legal periodi- 
cals and to have givena very satisfactory synopsis of 
the cases. Weare sorry to see that he has omitted all 
cross references, an omission that will detract some- 
what from the usefulness of the book. However, the 
book is so small and the index so good that no one will 
need to search long for what he desires to find. 





LEGAL NEWS. 


Attorney-General Williams left Washington on the 
22d inst., for the Pacific coast, where he will remain 
until June. 

Seventeen of the twenty-five law students of the 
University of Louisiana who applied for the degree of 
bachelor of law were rejected. 

The second trial of Mrs. Wharton will probably take 
place in Anne Arundel county, Md., early in May. 
The State’s attorney, it is said, will consent to a nolle 
prosequi. 

The house committee on the judiciary, on the 26th 
inst., examined several witnesses in regard to the 
charges against Judge Delano, of the United States 
district court of Kansas. 


In the English house of lords, on the 15th inst., the 
lord chancellor introduced a bill creating a supreme 
court of appeals, the judges of which are to receive a 
salary of £6,000 each. 


The judges of the supreme court of the District of 
Columbia, in revising the new code of laws for the dis- 
trict, have ordered the word ‘“‘male,’”’ in connection 
with admissions to the bar, to be stricken out, thus 
opening the way for women to practice in the local 
courts. 


Hon. William Beach Lawrence expresses the opin- 
ion, in a letter to the Providence Journal, relative to 
the Geneva Arbitration, that the claim for indirect 
damages was unwisely presented, in the first instance, 
and a magnanimous policy for the United States would 
be frankly to say so. 


Judge Geo. W. Curtis, of the marine court in New 
York city, has issued a card in which he explains his 
refusal to aid the Bar Association Committee in its 
investigation, on the ground that that committee has 
no authority in the matter, and that its investigation 
“would not only prove a work of time, but might 
defeat the work of reformation!’’ Judge Curtis fur- 
ther assures the public that “at a proper time, and 
before a regular and legal body,” he will not only 
thoroughly vindicate his own course, but will sustain 
the charges made by him against his associates. 


By- 





District Attorney Bates of Utah, having warned the 
United States marshal that he would be liable for tres- 
pass every hour he held his prisoners since the decision 
of the supreme court, the marshal, on the 19th inst., 
telegraphed to the attorney-general for instructions, 
and received an answer that the prisoners must not be 
released except by a judge or an order of the court. 


The attorney-general has selected Judge William 
Lawrence of Ohio, a former member of congress, as 
the arbitrator between the Unites States and Judge 
Wright of Indiana, who was an agent of the govern- 
ment for the payment of certain bounty and other 
claims of Indians in the Indian Territory. It will be 
remembered that the matter in dispute involves about 
a half million of dollars. Judge Lawrence will enter 
upon the duties of his appointment as soon as the tes- 
timony, in the shape of affidavits, etc., can be taken in 
the Indian country, and he will also consider the 
vouchers and accounts which Judge Wright will 
present. 


It has been estimated that a vast number of claims 
of pensions growing out of the rebellion, probably one- 
fourth, are fraudulent. D. D. Addison, an attorney 
of Washington, has proposed to the commissioner of 
pensions and to the congressional committee on pen- 
sions, a plan by which that system of fraud could be 
destroyed, and which would lead to the detection of 
the fraudulent claims heretofore granted. The propo- 
sition is to publish in each county alphabetical lists of 
all persons to whom pensions have been or shall be 
granted, giving the residences, etc., of each pensioner, 
and to furnish a copy thereof to each Federal and 
State officer of the county. 


SE ie ed 
NEW YORK STATUTES AT LARGE. 


CHap. 81. 


An Act to amend an act passed April nineteenth, 
eighteen hundred and seventy-one, entitled “‘ An act 
to amend an act entitled ‘An act to authorize the 
formation of railroad corporations and to regulate 
the same,’”’ passed April second, eighteen hundred 
and fifty. 

PaSsED March 5, 1872; three-fifths being present. 

The —— of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. Section five of the act passed April nine- 
teenth, eighteen hundred and seventy-one, entitled 
* An act to amend an act entitled ‘ An act to authorize 
the formation of railroad corporations and to regulate 
the same,’’’ passed April second, eighteen hundred and 
fifty, is hereby amended so as to read as follows: 

§ 5. Corporations may be formed under the act 
entitled ‘‘ An act to authorize the formation of rail- 
road corporations and to regulate the same,” passed 
April second, eighteen hundred and fifty, for the pur- 
pose of constructing and operating railroads for public 
use in transporting persons and property, of the gauge 
of three feet and six inches or less, but not less than 
thirty inches within the rails, whenever capital stock 
of said corporation to the amount of one thousand dol- 
lars for every mile of such railroad proposed to be con- 
structed and operated has been in good faith sub- 
scribed, and whenever one thousand dollars or more 
for every mile of such railroad proposed to be con- 
structed shall be in like manner subscribed, and ten per 
cent thereon in good faith actually paid in cash to the 
directors named in the articles of association, and an 
affidavit made by at least three of said directors, and 
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tndewed on or annexed to said articles, that the amount 
of stock hereby required has been so subscribed as 
aforesaid, and ten per cent thereon paid as aforesaid, 
and that it is intended in good faith to construct and 
operate such railroad, then said articles with such affi- 
davit may be filed and recorded in the office of the Sec- 
retary of State, provided said articles contain all the 
other facts required by law to be stated in articles of 
association made for organizing railroad corporations 
under said act entitled ‘‘ An act to authorize the forma- 
tion of railroad corporations and to regulate the same,”’ 
passed April second, eighteen hundred and fifty; and 
all the provisions of said last-mentioned act shall apply 
to corporations formed for the construction and opera- 
ting of railroads of the gauge herein above mentioned 
except as herein provided, or otherwise provided by 
law. 
§ 2. This act shall take effect immediately. 





Cuap. 114. 
Aw Act in relation to limited partnerships. 
PassED March 18, 1872. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. It shall be lawful for a special partner in 
any limited partnership to lease to the general partner 
or partners any lands, tenements or other property 
for the purposes of the partnership, at such rent and 
upon such terms as may be agreed upon between 
them. 

§ 2. This act shall take effect immediately. 


CuHap. 141. 


Aw Act to confirm the title of certain persons to 
real estate, questioned by reason of alienage of for- 
mer owners. 


PASSED March 27, 1872; by a two-third vote. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. The title of any citizen or citizens of this 
State to any lands within this State shall not be ques- 
tioned or impeached by reason of the alienage of any 
person or persons, from or though whom such title 
may have been derived. Provided, however, that 
nothing in this act shall affect the rights of the State 
in any case in which proceedings for escheat have been 
instituted. 

§ 2. Nothing in this act shall affect or impair the 
right of any heir, devisee, mortgagee or creditor by 
judgment or otherwise. 

§ 3. This act shall take effect immediately. 


CuHap. 142. 


Aw Act to authorize the extension of the time for 
the collection of taxes in the several towns and cities 
in this State. 

PassED March 27, 1872; three-fifths being present. 
The People of the State of New York, yougweneies in 

Senate and Assembly, do enact as follow 
SEcTION 1. If any collector of taxes zo any town or 

city in this State shall, within fifteen days after the 

passage of this act, pay over all moneys collected by 
him, and shall renew his bond as is herein provided, 
the time for the collection of taxes and for making 
return thereof by him, shall be, as is herein provided, 
extended to a day not later than the fifteenth day of 

April, eighteen hundred and seventy-two. Such bond 

shall be renewed with such sureties as in any town 





shall be approved by the supervisor r thereof, or, in case 
of his inability to act, by the town clerk thereof, and 
in any city shall be approved by such officer or board 
therein as is authorized by law to approve of collect- 
ors’ bonds. The penalty expressed in such bond, in 
every case, shall be double the amount of the taxes in 
that case remaining uncollected. The bond shall be 
approved in writing and filed as required by law, and 
have all the effect of a collector’s bond. A copy of the 
bond and the approval thereof shall, within fifteen 
days after the passage of this act, if it is the bond of 
a collector of taxes in any town, be delivered to the 
county treasurer of the county in which is located 
said town, and if it is the bond of acollector of taxes 
in any city, it shall be delivered to the officer or board 
in said city authorized to receive taxes from said col- 
lector. The time, not later than the said fifteenth day 
of April, eighteen hundred and seventy-two, to which 
the collection of said taxes and the making returns 
thereof may be extended, shall, in any town, be fixed 
and limited in writing and indorsed on the warrant of 
the collector by the supervisor of the town, or, in case 
of his inability to act, by the town clerk thereof, and 
in any city by the common council thereof. 

§ 2. It shall be the duty of the Secretary of State, at 
once, after its passage, to cause this act to be printed 
upon slips of paper, and to deliver to each county 
treasurer and to the mayor of each city a sufficient 
number thereof to supply one to each collector of 
taxes in said county and city, and it shall be the duty 
of said county treasurer and of said mayor to deliver 
one thereof to each collector of taxes in his city or 
county respectively. 

§ 3. This act shall not extend to the cities of New 
York, Albany, Brooklyn, Troy, Buffalo, Rochester and 
Binghamton, or to any city of this State wherein 
taxes are collected under special laws. 

§ 4. This act shall take effect immediately. 

CuHapP. 143. 


AN Act to authorize the various towns throughout 
the State,which shall have an excess of money accru- 
ing from the excise law, to expend the same. 


PassEeD March 27, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SectTrion 1. It shall be lawful for the town board of 
any town, whose yearly receipts from the excise board 
are in excess of the amount required to maintain the 
poor of said town, to expend the balance of the same 
on other ordinary town expenses. 

§ 2. All acts or parts of acts inconsistent with this act 
are hereby repealed. 

§ 3. This act shall take effect immediately. 

CHAP. 146. 

AN Act to authorize corporations to hold and convey 
real estate, for business purposes, in other States, 
with the consent thereof. 

PASSED March 28, 1872. 

The People of the State of New York,  aapenengnes in 
Senate and Assembly, do enact as follow 

SEcTION 1. It shall be lawful for any 2 a or- 
ganized under the laws of this State, and transacting 
business in several States, to acquire, hold and convey, 
in such States, with the consent thereof, such real es- 
tate as shall be requisite for such corporation in the 
convenient transaction of its business. 

§ 2. This act shall take effect immediately. 
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HISTORY OF THE NEW YORK COURT OF 
COMMON PLEAS. 

Chief Justice Daly, in answer to a question sub- 
mitted to him, as to the power of the judges of the 
court of common pleas for the city and county of 
New York to act as justices of the peace, has given 
the following opinion, in which the history of that 
court is so elaborately reviewed that we present it in 
full. 

Daty, C. J. The question submitted to me is, is 
an associate justice of this court a justice of the peace, 
and if so, what is the extent of his authority as 
such ? 

An associate justice of this court is as such, ex 
officio, a justice of the peace, with power to do any 
act which a justice may do within the city and county 
of New York, except such acts as are by statute to 
be performed only by the particular justices desig- 
nated. 

When this question was first propounded to me, I 
answered it by letter in the affirmative, but learning 
that my general answer is not regarded by the 
parties in Virginia as satisfactory, and that a com- 
mission has been issued to take my deposition, and 
not knowing upon what ground the objection in the 
court in Virginia is founded, I find it necessary to go 
into considerable detail to give an account of this 
jurisdiction, as it is involved with the past history of 
the court, and somewhat complicated. 

The city and county of New York include the 
same territory; that is, the boundaries of the city and 
county are precisely the same. Charter of the city, by 
Governor Montgomery, in 1730. § 2, Laws of New 
York for 1788, p. 148, 2 R. S. p. 2; Act of Novein- 
ber 1, 1683; Act of October 1, 1696; Act of March 
7, 1788; 2 R. S. p. 2; and hence the words “city and 
county” are almost invariably connected together in 
our statutes, documents and other proceedings relat- 
ing to either. 

The court of common pleas of the city is now the 
only court of that name in the State. Its territorial 
jurisdiction is limited to the city and county, but in 
all other respects it has general jurisdiction in law 
and equity to an unlimited amount. It is, and 
always has been, a court of record. Its judgments 
are reversible only in courts of last resort in the 
State, in the court of appeals, and it is itself the ap- 
pellate court of all inferior courts of civil jurisdiction 
within the said city and county. It is by statute 
declared to be the county court of the city and county 
of New York. Laws of New York for 1821, ch. 
72, § 2, and the judges thereof wherever that name 
occurs are the county judges. It was the first court. 





of the State, having been established in 1650, when 
New York was a Dutch colony under the name of 
New Netherland. It was originally created by an 
ordinance of the states general of Holland, under the 
name of “The Court of Burgomasters and Schepens,” 
a burgomaster being equivalent to the English major, 
and the schepens to aldermen, and was alike a muni- 
cipal council and a cour: of justice. When the 
province passed into the hands of the English in 1664, 
the court was retained until 1665, when the colonial 
governor Nicolls commissioned for the government 
of the city, a major and five aldermen, and these offi- 
cers became the judges of the court, the major taking 
the place of the burgomasters, and the aldermen that 
of schepens. The course of procedure was changed, 
so as to assimilate it to the court of common pleas in 
England, being like that court “settled in one certain 
place.” The Clerk’s Instructor, vol. 2, p.1; Gilbert's 
Common Pleas, chap. 1; and that name was given 
to it, although it was popularly known as the mayor’s 
court, he being the chief presiding officer, and it con- 
tinued to be known by that name down to 1821. 

By a code of laws adopted in 1664, called “The 
Duke’s Laws” a court of original general and appellate 
jurisdiction for the whole province was established 
called the court of assize, held once a year in the city 
of New York. In its provincial power and authority 
this was the equivalent of the court of king’s bench 
in England, and courts of oyer and terminer were 
from time to time held under special commissions 
from the colonial governor. The province, exclusive ° 
of the city and county of New York, was divided 
into three ridings, and in each riding a certain number 
of justices of the peace were commissioned by the 
governor and the justices of the “riding” held within 
its limits in every town a court, twice a year, called 
“The Court of Sessions” for the trial of petty offenses, 
and of civil causes when the amount did not exceed 
forty shillings, and all these justices were ex officio 
members of the court of assize. 

In the city and county of New York, all the power 
of these officers as justices of the peace were vested 
in, and exercised by, the mayor and aldermen. As ex 
officio justices of the peace they sat in the court of 
assize, and the mayor and aldgrmen have continued 
from that time to the present to exercise, within the 
city and county of New York, the functions of justices 
of the peace, and their right to do so has been re- 
peatedly recognized and affirmed in subsequent stat- 
utes. 

In 1683, an act was passed and ratified by the 
king “ to settle courts of justice in the province.” It 
created in every town a court for the trial of small 
causes of the value of forty shillings, to be held 
without a jury by three persons commissioned by the 
governor. A court of sessions for each county for 
the trial of criminal and civil cases, with a jury to be 
held by any three or more of the justices of the peace 
of the county; a court of oyer and terminer to be 
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held annually for the trial of civil and criminal causes 
into which any action might be removed when the 
damages claimed was £500 and upward, and acourt of 
chancery held by the governor and his council, or a 
chancellor appointed by the governor. This act did 
not interfere with the court of common pleas or 
mayor’s court of New York, which continued to be 
held as before; but the court of sessions provided for 
in each county was held in New York but with a 
different arrangement from that of the other courts 
which I will explain. 

In the English cities, the corporations, if they had 
by the common law or by the king’s grant a court of 
record within their precincts, were allowed to asso- 
ciate with the mayor “for his better instruction in 
matters of justice,” and that “the proceedings of the 
court might be conducted according to law,” an 
officer well versed and experienced in the law, called 
a recorder, who delivered the sentences or judgments 
of the court, and certified the city records and 
customs. He was not, like the mayor, elected for a 
fixed period, but a permanent officer, and was, by 
virtue of his office, a justice of the peace of the 
“quorum,” that is, as the commission was to be 
included, and that no business was to be done in con- 
vocation or together without some one who was of 
the quorum. An officer of this description, at the 
request of the city authorities, and with the approba- 
tion of the king, was appointed by Governor Dongan 
in 1684, who sat with the mayor and aldermen in 
the court of common pleas or mayor's court, and he, 
as the chief officer, together with the mayor and 
aldermen, held every three months in the city the 
court of sessions referred to. 

This state of things was ratified and confirmed to 
the city by charter granted by Governor Dongan in 
1686. This charter declared (§ 15) that there should 
be in the city and county of New York one court of 
common pleas for all actions of debt, trespass, case, 
detinue, ejectment, and other personal actions, to be 
held by the mayor, recorder and aldermen, or any 
three of them, of whom the mayor or recorder should 
always be one; and it is also declared (§ 8) that the 
mayor, recorder and aldermen should be justices of 
the peace, to hear ang determine matters within the 
said city and liberties and precincts thereof, and that 
any three of them, of whom the mayor should be one, 
should have authority to hear and determine all 
petty larcenies, riots, oppressions, extortions, and 
other trespasses and offenses, in any way belonging 
to the office of justice of the peace, according to the 
law of England. Before this charter the court of 
common pleas sat every three weeks, but the 
quarter sessions, in which the recorder was the 
chief officer, sat only four times a year, and, as it 
exercised both civil and criminal jurisdiction, was re- 
garded as a court of higher grade, but as the common 
pleas had equal civil jurisdiction, and sat more fre- 
quently, it absorbed that class of business, and after a 





period of three years the court of quarter sessions 
ceased to exercise any civil jurisdiction whatever, its 
rights to do so being questionable after the charter, 
and it became known thereafter simply as the court 
of sessions, the title which it’now bears. 

In 1691 the judicial system of the province was 
re-organized by an act of colonial legislature. The 
court of chancery was retained, and a supreme court 
of judicature was established, ‘to have cognizance of 
all pleas, civil, criminal and mixed,” as fully and am- 
ply as the courts of “king’s bench, common pleas or 
exchequer” in England. By this act the town courts 
were ehanged into courts of the justice of the peace, 
to be held by one justice and two freeholders, with 
jurisdiction to the extent of forty shillings; and it 
created a court of common pleas as a county court, 
for each county, to be held by a judge and three jus- 
tices appointed and commissioned to hold it, the 
judge being known as the first judge, and the other 
three as assistant justices. It also provided for a 
court of sessions of criminal jurisdiction in every 
county, held by the justices of the peace of the 
county, except that in the city and county of New 
York it was held by the mayor or the recorder and 
two aldermen. This act did not interfere with the 
mayor’s court, which was especially referred to in it, 
and distinguished from the other courts of common 
pleas as the “court of the mayor and aldermen,” and 
its powers and authority were confirmed by enacting 
that it should have, in the city of New York, “ power 
to hear, try and determine all such actions and suits 
as were commonly cognizable before it.” 

This act, or rather the continuation of it, having 
expired by its own limitation in 1698, and the prov- 
ince being without courts, Lord Bellamont, by virtue 
of the authority conferred upon him by his commis- 
sion, re-established them substantially as before by an 
ordinance in 1699, with the concurrence of the coun- 
cil. This ordinance, among other things, declared 
that the courts of common pleas should have power 
and jurisdiction to hear, try and determine all actions 
of whatever nature or kind, and all matters and things 
triable at common law of whatever nature or kind 
soever.” And it empowered the judges or justices of 
the several courts mentioned in the ordinance, “to 
make, ordain and establish, all such rules and orders 
for the more regular practicing and proceedings in 
their courts, as fully and amply to all intents and pur- 
poses asall or any of the judges of the courts of king’s 
bench, common pleas or exchequer in England legally 
do.” This latter power having been expressly conferred 
in nearly the same terms in the act before referred to 
of 1691, and, in pursuance of this authority, the prac- 
tice and course of procedure of the New York common 
pleas especially was modeled, as nearly as possible, 
upon that of the court of common pleas of England. 
Indeed, in my own time, in certain particulars, in 
which the practice of the common pleas differs from 
that of the king’s bench, the practice of the former 
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was declared to be, and acted upon, as the established 
practice of this court. 

1n 1737 an act was passed empowering a justice of 
the peace in any city, county, town, manor or pre- 
cinct within the colony, to hold a court for the trial 
of all actions of debt, trespass, detinue or replevin, 
where the amount or thing demanded was of the 
value of forty shillings or under, and that the powers 
vested in the mayor, recorder and aldermen of New 
York, and there exercised by them as justices of the 
peace, was not intended to be affected by this act, but 
ratified and affirmed as appears by one of the sec- 
tions which declared that nothing contained in the 
act shall be construed to abridge, alter, extend or les- 
sen the powers, rights, privileges and methods of pro- 
ceeding of the mayor, recorder and aldermen of the 
city of New York. 

In 1759 an act was passed by which the mayor, 
recorder or any one of the aldermen might hold a 
court in the city for the trial of causes, when the 
amount or thing demanded did not exceed the value 
of £5, which cause might be tried by any one of 
these officers alone, or with a jury, if demanded, 
with six persons, which was the origin of justice’s 
courts in this city for the trial of civil causes. The 


amount was afterward raised to £10, and by an act 
passed in 1781 the previous acts were repealed and 


the power was conferred upon officers commissioned 
by the governor, called associate justices, who held 
what was called the assistant justices’ court, now 
known as district courts. 

After the revolution in 1787 an elaborate act was 
passed, prescribing the duties of justices of the peace 
in all parts of the State, whether acting individually 
or in quorum, in which the mayor, recorder or alder- 
men of New York are specifically named, and in the 
last section of which act itis declared that the mayor, 
recorder and aldermen and each of them shall have 
the like powers in the city of New York, as justices 
of the peace in their respective counties by virtue 
of that act. 

In the same year it was also enacted that the 
mayor or the recorder, with the aldermen, might 
hold either the mayor’s court or the court of sessions, 
and that the caption of all records in the mayor’s 
court should be the court of common pleas, called the 
mayor’s court. 

In 1797 an act was passed, creating what was after- 
ward known as the justice’s court, and now known 
as the marine court of the city of New York. It 
was authorized to be held by two or more justices to 
be commissioned by the governor, who were em- 
powered to hear and determine all causes therein 
where the amount did not exceed £10, and to enjoy 
all the powers and privileges of justices of the peace, 
as to’the keeping of the peace in the said city and 
county, and this act further declared that the mayor, 
recorder and aldermen, or any three of them, of whom 
the mayor or recorder should always be one, should 





hold the court of sessions of the peace in the said 
city and county, and that the mayor, the recorder 
and the aldermen should have the power of justices 
of the peace in and for the said city and county as 
fully and in the same manner as if the act had not 
been passed, the object of this provision being mani- 
festly to show that it was not the intention of the 
legislature to take these powers away by the creation 
of other justices. 

In 1798 a police office was erected in the city of 
New York to be held by any one of the special 
justices of the peace to be commissioned by the 
governor. This act also declared that the chancellor, 
the judges of the supreme court, the mayor, the 
recorder or any of the aldermen might do any act 
therein or which they deemed requisite to be done 
as conservators of the peace for the city and county. 

In 1802 it was enacted that the mayor or recorder 
might hold the court of common pleas, called the 
mayor's court, alone, or without the presence of any of 
the aldermen, and that the records of said court should 
thereafter be “judges of said court,” instead of mayor, 
recorder and aldermen, and that the mayor’s court 
of New York and court of common pleas of the 
counties might try all actions, real, personal and 
mixed, arising in the said city and counties respect- 
ively, and all transactions whatever, not arising there, 
and that in the other counties any three or more of 
the justices of the peace, of whom one of the judges 
of the court of common pleas should always be one, 
should hold the court of general sessions of the 
county, a provision recognizing the judges of the 
court of common pleas as justices of the peace and 
of the quorum; that is, that without one of them the 
other justices of the peace could not hold the ses- 
sions, 

In 1807 an act remodeling the justices’ court again 
declared that the mayor, recorder and aldermen 
should be justices of the peace as fully as if the act 
had not been passed, and, in the revision of the stat- 
utes of 1813, it was again declared that each of them 
should have, in the city of New York, all the powers 
before given to justices of the peace, showing the 
care that had been taken to prevent any of these 
statutes being construed as in any way abridging 
their powers as justices of the peace, a power in fact 
incidental to and necessary in their office as judges 
of acriminal court. The law of the State, up to this 
period, may be succinctly expressed in the language 
of a work upon justices of the peace, published in 
this State in 1819. There are other officers who are 
justices of the peace, though not appointed as such, 
as the mayor, recorder and aldermen of certain cities. 
Such officers are also recognized in the acts of our 
legislatures generally, as possessing the powers of 
justices of the peace within their respective cities. 
“The mayor, recorder and aldermen of New York 
and Albany have such powers.” Conductor Generalis, 
p. 279. 
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I have pointed out that, in the court of common 
pleas in the other counties, the chief judicial officer was 
known as the first judge. He was so called before 
the revolution, and is so designated in the first con- 
stitution of the State, 1777, which declared that he 
should hold office during good behavior, and should 
hold no other. §§ 23, 25. Whereas the assistant jus- 
tices of these courts held by commissions which had 
to be renewed every three years. I have also pointed 
out that both he and the assistant justices of these 
courts were recognized in statutory enactments as 
possessing, within their respective counties, the power 
of justices of the peace, the sitting of one of them 
being essential to form a quorum at the quarter ses- 
sions for the trial of offenders, or, as I have already 
explained, each of them were justices of the peace of 
the quorum. It was nowhere specifically declared 
by statute that they should have the powers of jus- 
tices of the peace, for the simple reason that it was 
unnecessary. They were judges or justices of a court 
of common pleas, a court of record of general jurisdic- 
tion, a proceeding according to course of the common 
law, and within the territorial limits of their jurisdic- 
tion, which was the county, they had by the common 
law, as incidental to their office, the power and author- 
ity of justices of the peace. To show this, it will be 


necessary to review, very briefly, the nature and his- 
tory of the office of a justice of the peace, conservators 
of the peace, elected in every county by the freeholders 
in the county court, were, by the statute 1 Edw. III, 
chapter 16, and the conference of 1590, changed to jus- 
tices of the peace, appointed by commission. 2 C, Inst. 
584; 4 id. 171; 1 Bl. Com. 349; Burns’ Justice; 30 id., 


subject, Justices of the Peace. This office, the mode 
of creating it, and the powers appertaining to it by 
the common law and the early English statute, 
was introduced into the colony of New York, as a part 
of the law of the mother country, and the subse- 
quent statutory provisions here, except as far as they 
were repugnant, have not affected the law relating to 
the office as it stood at the time of introduction. 
The justices of the court of common pleas, says 
Dalton, are conservators of the peace within the pre- 
cincts of their court. Dalton’s Justice, Ed. of 1727, 
p. 2; and in a book of the highest authority (Lam- 
bard’s Eireuarcha; or the Office of the Justice of the 
Peace) it is said: “As the common law hath even 
from the beginning continued a special care for the 
conservation of the peace, so did it not want meet 
officers before wardens or justices of the peace were 
made, to whose charge it did commit the maintenance 
of the same.” And after pointing out that before the 
time of Edward III there were some who had this 
charge simply of itself, and were therefore named 
custodes pacis, and others who had it as incident to 
other offices which they did bear, in which it was in- 
cluded, though they were called by the names of 
their other offices only,” he continues, “ of these who 
had charge over the peace by the dignity of their 





offices, some had that power over all the realm, and 
some others had it within certain limits only ;” and 
after enumerating the former, he says: “ The justices 
of the common pleas and the barons of the ex- 
chequer be conservators within special places only; 
that is to say, within the precincts of their several 
courts (Book 1, ch. 3); and Hawkins extends this to 
all courts of record. 2 Hawkins’ Pleas of the Crown, 
ch. 8, §§ 2, 3, and also 1 Black. Com. 350. The precinct 
of the court is the place embraced within the limits 
of the territorial jurisdiction, the word being defined 
by the early lexicographers, Blount, Glassgraphia, 
the Gloseographia Anglicana, Coles, Bailey, Johnson, 
etc., as “a particular jurisdiction, boundary, terri- 
tory,” and it is so used in Governor Dongan’s charter 
for 1684, to express the granting of what was in- 
cluded within the territorial boundaries of the city 
and county of New York. 

In 1821 an act was passed creating a first judge for 
the court of common pleas of New York, and as 
some confusion had arisen in respect to the true title 
of the court, being sometimes referred to in the 
statutes as the “mayor’s court,” and again, “The 
court of common pleas called the mayor's court,” 
“The court of the mayor and aldermen,” etc., this 
act declared that the style of the court should be the 
court of common pleas for the city and county of 
New York, and that it should be the county court. 
It enacted that the judges of the court should be the 
first judge, the mayor, recorder, and aldermen; that 
it might be held by the first judge, or the mayor or 
the recorder, with one or more of the other judges, 
but that it should be the especial duty of the first 
judge to hold it. 

The tenure of the first judge was made the same 
as the first judges of the other counties, and this act 
declared that the first judge, the mayor, recorder and 
aldermen should hold the court of sessions, the first 
judge, the mayor or the recorder to be always one, 
and that it should be the especial duty of the recorder 
to hold it. This act did not define the duties or 
powers of the first judge created by it and the con- 
clusion therefore at the time was, and has been ever 
since, that he had exactly the same powers as the 
ather judges both in the common pleas and in the 
sessions. That his position was analogous to that 
of the first judge of the common pleas and sessions 
in the other counties, and that the only change in- 
tended was to give to the city and county of New 
York a first judge in the other counties was distinctly 
indicated by a provision reserving to both the courts, 
the New York common pleas and sessions, all the 
powers, authority and jurisdiction which they had 
before the passage of the act. It was never doubted 
that the first judge thus created had the same powers 
as a justice of the peace which his associate judges 
the mayor, recorder and aldermen had, and the first 
judges of the court of common pleas of the other 
counties, and Judge Irving who was appointed under 
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the act and his successors to the present time have 
exercised such powers in granting warrants for the 
arrest of offenders, examining them, taking security 
for their appearance at the sessions, taking security 
for the keeping of the peace, indenturing apprentices 
and various other acts, which they could not do ex- 
cept as justices of the peace ex officio. Among the 
powers was the taking of acknowledgment of deeds 
or other instruments for other States, which by the 
laws of these States were required to be acknowledged 
before justices of the peace, a duty which before com- 
missioners for other States were appointed was exceed- 
ingly onerous upon the judges of this court, and 
which we were called upon to perform constantly. 
Finally, the Revised Statutes (2 R. 8S. p. 707) 
enumerated the magistrates who “shall have power 
to cause to be kept all laws for the preservation of 
the public peace,” and among the magistrates enumer- 
ated are “judges of the county courts,” and what the 
statute has here expressed is a definition of the 
office of justice of the peace as it existed at the 
common law. 2 Hawkins’ P. C. C. 8, D. 28, 33, 
34. Lambard’s Eireuarcha, B. 1, C. 2. Dalton’s 
Justice, chaps. 1, 5. I have already stated that by 
the act of 1821 the New York common pleas is de- 
clared to be “the court of common pleas or county 
court of the city and county of New York,” and the 


first judge of it is consequently a county judge. 

In 1834 and 1839 two associate judges were created, 
upon each of whom was conferred by statute all the 
powers of the first judge, and Judge Brady, at the 
time referred to, was one of these associate judges. 

By subsequent changes the aldermen ceased to be 
judges of the court of common pleas, or of the court 


of sessions. The latter court is now held by the 
recorder and the city judge. By the constitution of 
1846, that is in respect to its jurisdiction and powers, 
and the powers of its judges; except that the mayor 
and aldermen were no longer members of it, and this 
was confirmed by the judiciary act of 1847. Laws 
of 1847, p. 281. In 1854 an act was passed vesting 
in it all the powers and jurisdiction then or there- 
after to be vested in the county courts under the 
constitution of 1846, and all the powers and jurisdiction 
vested in it before the enactment of the Code in 1848. 

By the amendment to the constitution in 1870 it 
was increased to six judges, one of whom to be 
designated by his associate as the chief judge and 
who is now, instead of the first judge, known as the 
chief justice. 

I will add in conclusion that, until this objection 
was raised in the court of Virginia, I never heard the 
right of the judges of this court to act as justices of 
the peace, ex officio, questioned, and if it had been I 
would in all probability have heard of it from my 
long connection with the court and familiarity with 
our past judicial history. I do not entertain the 
slightest doubt upon the subject myself, nor do any 
of my colleagues. 





THE TREATY LAWYERS AND THE AMERI- 
CAN CASE. 


The principles which underlie the intercourse of 
nations are so broad, deep and general, that they are 
not susceptible of precise definition, complete appre- 
hension and perfect application in the present state 
of civilization. The difficulty of including every 
thing essential to the settlement of international dif- 
ferences within the express terms of a treaty is very 
great; and it is not inexcusable but simply unavoid- 
able and very natural that the Joint High Commission, 
which assembled in Washington last year to form a 
solemn treaty under which to settle the celebrated 
Alabama claims, did not comprehend within the sphere 
of its discussion and decision several important ques- 
tiens of international relevancy. Many things were 
expressly provided for and defined in the treaty of 
Washington, but the principal point which is made 
under the treaty was not expressly alluded to therein. 
This point is so vital and so grave that a difference 
relative thereto threatens to effect the nullification of 
the treaty itself, and a withdrawal of one of the high 
contracting parties from the arbitration which it was 
the special province of the treaty to provide. It was 
a subject of private consideration at the time of the 
formation of the treaty, whether there was such a 
division in international law as direct and indirect 
damages. But there was no such public discussion of 
the distinction as to bring it prominently before the 
commission, and call for a precise definition on the 
question of direct and consequential damages, or 
whether the contracting powers should agree to the 
presentation of any particular kind of claims. Had this 
subject been seriously and formally considered by the 
commission, the difficulty which now embarrasses the 
settlement of the Alabama claims would have been 
presented a year ago, and a treaty would have been 
formed more explicit and definite, or else no treaty at 
all would have been formed. Butin whatever way we 
may view this momentous subject, it is quite clear 
that the settlement of the question of the presenta- 
tion of indirect claims for damages would have been 
more easily and satisfactorily done at the time of the 
formation of the treaty than afterward. The intro- 
duction of a matter so grave as the claims for conse- 
quential damages, after the treaty under which they 
are proposed has been constructed, ratified and 
partially executed, the introduction of claims of 
immense magnitude, which one of the high contract- 
ing powers declares not to have been contemplated 
in the formation of the treaty, is certainly a grave 
misfortune to international jurispruden@t, as well as 
to the commercial and political interests of the 
countries concerned. Now, we assume that conse- 
quential damages, as such, have never been a subject 
of adjudication before any international tribunal. 
Such damages have never been exacted unless in the 
exigency of war, and by a conqueror from the con- 
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quered. The peaceful and deliberate award of indi- 
rect damages by an international board of arbitration 
is not to be found in the history of nations. Some 
peculiar inducement must have been offered the treaty- 
lawyers appointed by the United States government 
to present so extraordinary a case to the Geneva board. 
If they prepared the case upon their own judgment, 
they certainly must have done it as a mere form of 
pleading, without any expectations that the claims for 
consequential damages would be allowed in the 
present state of international law. If they prepared 
the case under the direction of the secretary of state, 
then they are not responsible for the error in judg- 
ment, if any exists. The forms of pleading, and the 
modes of presenting claims before a high international 
tribunal like that which is soon to re-assemble at 
Geneva, are not those of an ordinary systematized 
technical court of justice. 

The very existence of an international tribunal 
implies a concession from the parties to the arbitra- 
tion; the arbitration itself is founded on mutual 
comity, good-feeling, a desire to dispose of real 
difficulties and a determination, in good faith, to 
submit only substantial differences to peaceful solu- 
tion. If the American treaty lawyers knew that the 
claims for consequential damages would not be al- 
lowed by the Geneva board, if they knew that the 
presentation or allowance of such claims was un- 
precedented in the history of international juris- 
prudence, if they did not present them in a bona fide 
manner, but simply to get a decision of an inter- 
national tribunal on a subject which was not doubt- 
ful, why did they prepare the case as they did? If 
England and America were simply parties to a suit 
in which the Alabama claims were the cause of 
action and the Geneva conference were the court, 
then there would be some excuse for the adoption 
of the ordinary rules of pleading in the presentation 
of the case of each party. But such is not an analo- 
gous supposition; the Geneva conference is elevated 
far above the arena of ordinary litigation and is the 
forum for the solemn, bona fide, friendly presentation 
and consideration of real and substantial claims — 
claims which are, at least by the party presenting 
them, expected to be allowed. If it had been ex- 
pressly provided in the treaty that the Geneva con- 
ference should nominally decide that claims for 
consequential damages are not allowed in any 
similar controversies between England and the 
United States, then the course of the treaty lawyers 
would have been perfectly justifiable, or if the com- 
mission had specifically agreed that the novel claim 
for indirect mages should be passed upon by the 
board in whatever way they deemed expedient, then 
the American case, as it is, would be the proper 
thing. 

But with no such provision in the treaty, and with 
the moral certainty before the American treaty 
lawyers thaf these claims would not be allowed if 





admitted to the consideration of the Geneva board, it 
appears very much like an imposition on that high 
tribunal, if not a discourtesy to the contracting 
power on the other side of the Atlantic. An error ot 
this nature — an error in presenting the claims of one 
great nation against another before a tribunal to 
which the eyes of the whole civilized world are 
directed, and whose elevation and dignity have never 
been surpassed — cannot be rectified so easily as if 
the error were committed in an ordinary proceeding 
at law, or as if everybody were lawyers. The great 
political and commercial interests which are at stake, 
as well as the great judicial and international prin- 
ciples which are involved, ought to have shown the 
treaty lawyers that it was not a mere matter of legal 
ingenuity, or a coup d'etat in pleading, or an exhi- 
bition of the avarice of their clients that they were 
to bring about, and ought to have rendered them 
more careful of the proprieties, the courtesies, and the 
usages of international tribunals. We regarded the 
claim of consequential damages a mistake at the time 
the case was first presented; the publication of the 
case fell like a delightfully bewildering thunderbolt 
upon the American people. They had not even con- 
jectured that such good and enormous things were to 
come out of the treaty of Washington. But a false 
position once assumed by a nation’s agents and once 
ratified by the nation itself, is not to be evacuated 
without a struggle. As a consequence, the secretary 
of state and the treaty lawyers have got the Ameri- 
can people into a dilemma which may prove disas- 
trous, and which they cannot get out of without 
sacrificing a deal of national pride. If the American 
people were all well versed in international law, or if 
the masses looked upon our relations with England 
with the unimpassioned deliberation which character- 
izes the legal mind, then there would be no serious 
difficulty in withdrawing the claims for indirect 
damages at the request of England. And yet we 
can hardly bring ourselves to believe that there is not 
sufficient intelligence and universality of thought and 
feeling among the American people to rise above the 
murky atmosphere of national pride and passion into 
a region where this whole question can be seen 
clearly and met calmly; and, having made an inter. 
national error, let the treaty lawyers, and the admin . 
istration, and the people admit it, and consent to the 
withdrawal of the inadmissible claims for conse 
quential damages. 
——_e->-e———. 


MISREPRESENTATION UNDER AN ILLEGAL 
CONTRACT. 


The common law was, or affected to be, very 
anxious to prevent litigation. It, therefore, prohibited 
the assignment of a chose in action, or of any mere 
right to litigate. The pretense for this doctrine was, 
that rich men, if allowed, might buy up law suits 
and thus oppress their neighbors. This question of 
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buying up naked rights led to some nice distinctions 
between champerty, maintenance and legal assign- 
ments. The law merchant engrafted two extensive 
exceptions on the common-law rules, by allowing 
assignments of bills of exchange and promissory 
notes, which equally permitted assignments of possi- 
bilities, if coupled with an interest. See Story’s Eq. 
Jur. 1040, 1049; De Houghton v. Money, Law Rep., 2 
Ch. App. 164. At present, almost every interest is 
assignable, though it may not be disposable by will. 
See Story, 1040, 1055, 1057. The doctrines of the 
common law referred to suited perhaps well enough 
an infant community, where there was but little 
trade. The barons of that early period might possi- 
bly buy up fictitious claims against their tenants and 
put them “in durance vile,” but at the present day 
the swathing clothes of the common law greatly 
impede the circulation of money and the action of 
trade in contract. It is not too much to say that 
every right ought to be both assignable and devisable. 
No attorney will buy up a mere frivolous or vexatious 
cause of action, or waste his time in litigating it. If 
he does, still the defendant will have a better mark 
for costs than if he is sued by an unprofessional 
lawyer. 

Our national constitution, of course, could not be 
wholly unmindful of the evils of litigation. Accord- 
ingly the framers, of that instrument sought to do 
something to protect persons who, with much paternal 
fatuity, they supposed, would not know how to mind 
their own affairs. We thus find that certain claims 
against the United States government are not assign- 
able. See 1 Brightley’s Dig. 132. In the case of 
Shedd v. Montgomery, ante, p. 216, the defendant 
represented to plaintiff that, if he bougat from him a 
certain claim against the United States government, 
he would profit handsomely by the transaction. The 
defendant accompanied this offer with various repre- 
sentations respecting the claim, and what he himself 
intended doing about it. These representations were 
alleged to be false, and that action was brought for 
the deceit. The plaintiff was nonsuited at the trial, 
on the ground that he had contracted for an illegal 
thing, and that he deserved to be cheated. The 
supreme court, however, decided that though the 
representations related to an illegal contract, yet that 
they were actionable. A new trial accordingly was 
ordered. 

Various distinctions will be found in the reports and 
text-books between contracts to do an illegal act and 
an illegality committed in the performance of a legal 
act. The present case is so far peculiar that the 
illegality was contemplated by the contract. Still, 
fraud is never countenanced by the courts and the 
judges are extremely astute in finding out remedies 
for its prevention and cure. Accordingly, they have 
often refused to define fraud or to describe it in 
terms so logically exact as would enable a fraudulent 
person to escape the legal fetters. In the present 





case money passed. This distinguishes it from the . 
other cases where the contract was held to be fatally 
infirm, inasmuch as it contemplated the commission 
of an illegal act. This was the argument of the de- 
fendant’s counsel. The claim, he said, was illegal, 
therefore the representations relating to it were in 
point of law equally non-existent and immaterial, 
“and fraud cannot be predicated of an immaterial 
representation.” This reasoning would apply if plain- 
tiff’s suit were to enforce specific performance of the 
contract. But, where he paid a large sum to the 
defendant, on the faith of his representations that 
the claim in question was recognized by the United 
States officials, this receipt of money was an ad- 
ditional fraud for which no redress was denied by 
statute. 

Persons who pay any money for a service not au- 
thorized by law can recover the same back in equity. 
For instance, money paid on a marriage brokage con- 
tract, or to influence a testator, or to buy a public 
situation, may be recovered in equity. But, unless 
the court in which the suit is brought has an equita- 
ble jurisdiction, there may be more difficulty in the 
way of the plaintiff’s success. Still, even at law, a 
fraud of this nature appears to so far invalidate the 
whole transaction that, where money passes, it may, 
in most cases, be had back. But that it can be re- 
covered in equity there is no doubt. See Story’s Eq. 
Jur. 260, 263; 2 White & Tud. Lead. Cas. (2d ed.) 
178, et seq. 

Where a person makes a false representation, it is 
immaterial as regards the plaintiff’s right to a verdict, 
whether the defendant knew or not that he was 
stating what was false. Pulsford v. Richards, 17 
Beay. 95; see Story’s Eq. Jur. 384; 2 Spence, 575, 
576. The ground of the suit is the injury done to the 
plaintiff, and not on the intentions of the defendant. 
In cases such as that of Shedd v. Montgomery, there 
is peculiar difficulty; because, where the cause of ac- 
tion is opposed to a principle of public policy, such 
claims are more strictly construed and less favored 
than where the mutual fraud of plaintiff and defend- 
ant was on some law of private contract and not of 
public policy. See Follett v. Delehanty, 2 De.G. & Sm, 
235; 1 Madd. 400, note. 

———+@+___. 
CURRENT TOPICS. 


The validity of slave contracts, entered into before 
the proclamation of emancipation, has been virtually 
declared by the supreme court of the United States. 
In Osborn v. Nicholson, from Arkansas, there was a 
warranty that the slave was sound, and that he was 
aslave for life. The court held that the contract 
being valid when made, was enforcable in the courts, 
and that the emancipation of the slave, being an 
exercise of sovereign power of the State, was not a 
breach of the warranty and did not invalidate the 
contract. In White v. Hart et al. (error from Georgia), 
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which was an action on a promissory note given for 
the purchase-money of a slave, the defense was, that 
by the new constitution of Georgia the State courts 
were prohibited from entertaining any cases involv- 
ing the validity of a slave contract. The United 
States supreme court decided three points: 1. That 
the States in rebellion were never out of the Union, 
and were never absolved from the prohibition in the 
constitution of the United States against passing any 
law impairing the obligation of contracts; 2. That, as 
the constitution of Georgia takes away the remedy 
upon the contract, it does not simply deny jurisdic- 
tion to her courts to enforce it, but it annihilates the 
contract also, and is therefore, in this regard, repug- 
nant to the constitution of the United States; 3. 
That the constitution of Georgia was not the act of 
congress, directly or indirectly (as was claimed), but 
the act of the people of Georgia, and that therefore 
it comes within the prohibition contained in the 
United States constitution. We are glad to see the 
national supreme court again declaring the immuta- 
bility and the majesty of the law, and assisting in 
placing our jurisprudence on that firm and consistent 
foundation on which it rested before the unfortunate 
double decision on the legal tender question. The 
only way to re-establish that firm confidence in 


our highest tribunal is to persist in a line of decisions 
in accordance with the law, and not in accordance 
with public policy or temporary considerations. 


Towa has added herself to the list of States which 
have abolished capital punishment. In that State all 
crimes heretofore punishable with death shall, here- 
after, be punished by imprisonment for life at hard 
labor in the State penitentiary, and the governor shall 
grant no pardons, except on recommendation of the 
general assembly. 

The tendency of modern philanthrophy is to make 
punishment for crime as easy as possible, in a physi- 
cal point of view. Granting every thing that may be 
said, in a general way, in favor of improved modes 
of punishing crimes, we think that the danger is 
upon us of making the doom of criminals too easy, 
physically. Death is the severest physical injury that 
can befall a human being, and it is only in the ex- 
tremest cases that such a punishment should be in- 
flicted if at all. But we have been able to find 
no adequate reason for abandoning the custom of 
ages of putting one to death who willfully and delib- 
erately kills another. In such a case, at least, we 
believe in the strict lex talionis, the doctrine of “ an 
eye for an eye,” “a tooth for a tooth,” a life for a 
life, not to exact retribution (for that cannot be), but 
for the safety of society. Self-preservation is the 
first and strongest law of nature; and the professional 
criminal, at least, will run mofe chances of being im- 
prisoned for life, than of being hung immediately on 
conviction. The laws specifying what crimes shall 





be punished by death, and regulating the execution 
of criminals condemned to death, may, and ought to 
be, modified in many instances, but the total abolition 
of capital punishment is a dangerous experiment. 


The extraordinary attempt to extinguish Mor- 
monism by proceedings at law has finally resulted in 
virtual failure. On the 25th of April, Brigham Young 
was brought before the probate court of Utah, on a 
writ of habeas corpus and discharged, the judge hold- 
ing that, by virtue of the recent decision of the 
supreme court of the United States, all proceedings 
taken against the accused were invalid. While the 
result of this movement against the institution of 
polygamy may be deplored, yet it must be con- 
ceded that any other result would have been a 
perversion of the ends of constitutional jurisprudence. 
Judge McKean attempted to meet and overcome the 
autocracy of Brigham Young by the autocracy of him- 
self, under the guise of asecond Daniel, come to judge 
all Mormondom of its sins, and to condemn and annihi- 
late polygamy forever. In order to do this he assumed 
powers, which, in a well-regulated State, would 
be regarded as absolute. While this may have been 
commendable in a moral point of view, yet the sequel 
shows that the calm, regular and immutable,principles 
of law are to prevail throughout the domain of our 
government, and if any evil is to be uprooted, it must 
be done “decently and in order.” This is the charac- 
teristic of an advanced civilization and of scientific 
and systematic jurisprudence. Let there be no more 
attempts to suppress even polygamy by the paradox 
of illegal legal proceedings. 


The local prohibition bill before the legislature at 
Albany provides that the legal voters of any town 
may determine by ballot whether the sale, exposing 
for sale, or giving away of intoxicating liquors shall 
be prohibited. The difficulties attending prohibition 
in any form, to any extent, or by any method what- 
ever, are exhibited in the futile efforts of legislators 
in every country to solve the liquor question by legis- 
lative enactment. An amusing episode occurred in 
the debate on this bill in the senate, illustrating the 
difference of opinion and habit of even law-makers 
with reference to beverages. Senator A. said he had 
never drank a spoonful of lager in his life, and he 
thought if he had his choice he would rather take 
lobelia. Senator B. asked A. if he never drank any 
thing stronger than lager. A. replied that he had, 
many a time, and in order to relieve B.’s mind he 
would answer any further questions he might desire 
to ask in regard to any particular drink he had in- 
dulged in. B. said that was sufficient; and that he 
had no doubt, from the general health of A., that he 
must have drank something stronger. A. retorted 
that, judging from the physical appearance of B., he 
should think he never drank any thing in his life. B. 
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replied that, by the advice of his physician, he had 
been drinking lager beer regularly as a beverage 
every day for dinner for a long period, and (in 
answer to a comment from A.) that he never was 
stronger in his life than now, and he owed it to the 
drinking of lager beer. An observation of the 
present state of civilization shows that we want laws 
punishing intoxication, not laws of absolute pro- 
hibition. 


A Chinaman was sworn in New York recently 
according to his native custom. An interpreter and 
a queen’s ware plate were procured; the interpreter 
repeated the oath and the “heathen Chinee ” waved 
the plate twice in the air and brought it down with a 
tremendous crash upon the table, after which he 
proceeded to give his testimony. Our courts are 
exceedingly compliant to the religious ecceatricities 
of witnesses, and all that is essential to the validity 


of an oath is the belief in a supreme being who will | 


punish perjury, the form is left to the religious notions 
and court customs of the witness. Now we suppose 
if a Mahomedan should be sworn in New York he 
would be furnished with the koran, and if a Hindoo 
should be called upon to testify, his demand for the 
vedas would be gratified, or if, like the Quaker, he 
should object to swearing by his bible he would be 


allowed to swear according to his native custom. 


The supreme contempt of law, the utter disregard 
of judge’s charges, and the persistent reliance upon 
their own judgment, on the part of juries was never 
more strikingly illustrated than in the recent cases of 
Mrs. Sherman tried for murder in Connecticut, and of 
Mrs. Hyde tried for the same crime in New York. 
In the case of Mrs. Sherman the issue was either that 
she did or did not do the deed charged, or that if she 
did the deed she was insane, and therefore irrespon- 
sible. Under this issue the only verdict possible 
was guilty of murder or guilty of nothing, or acquittal 
on the ground of irresponsibility. But the incorri- 
gible jury believing the woman to be guilty, and not 
desiring her hung, brought in a verdict of murder in 
the second degree, an offense quite different from that 
charged in the indictment or attempted to be 
proved, 

In the case of Mrs. Hyde the defense was insanity 
or self-defense, ten of the jury were for acquittal and 
two were for conviction of manslaughter in the third 
degree. The sentimental ten finally proposed a com- 
promise to the effect that they should bring in a ver- 
dict of manslaughter in the fourth degree, the punish- 
ment of which is a fine of $1,000, and which they 
proposed to pay themselves. The other two, however, 
would not agree to this, and the whole jury was 
finally discharged. A jury trial in acriminal case is 
a conglomeration of natural justice, law and personal 
feeling. 





NOTES OF CASES. 


In Wait v. Pomeroy, 4 Am. Rep. (20 Mich, 425), 
an important question relative to promissory notes 
was decided. The note involved in the suit was 
originally given with a memorandum at the bottom, 
limiting the payment of the note upon condition that 
a machine, for which the note was given, should be 
delivered before the note should become payable. 
This memorandum was removed, aud the note was 
transferred afterward to a bona fide holder, who took 
it without notice of the former existence of the 
memorandum and supposing the note was all right. 
The machine for which the note was given was never 
delivered, and the court held that the cutting off the 
memorandum affected the terms of the note and 
rendered it invalid as against the maker, in the hands 
of a bona fide purchaser or innocent holder. 

This note was strictly negotiable, being payable to 
bearer, and an innocent holder would think himself 
perfectly safe in taking such a note. But in a suit 
against the maker, a private contract between the 
maker and the original payee would be set up—a 
contract, it is true, originally attached to and written 
at the bottom of the note, but not inserted in the 
body of the note — to defeat the recovery. It seems 
to us a grave question whether a maker of a ne- 
gotiable note should be allowed so to modify it by a 
subjoined memorandum, which is likely to be re- 
moved, as to render it invalid in case the conditions 
in the memorandum are not fulfilled, and an innocent 
purchaser takes the note minus the memorandum. 
The doctrine of this case would harass all holders of 
commercial paper, in finding out what conditions had 
possibly been attached to the note and removed by 
intermediate holders. If the conditions were written 
in the body of the note, and were not liable to 
removal without affecting the regular appearance of 
the note, then we could find no fault with this 
decision in case an alteration had occurred. In State 
v. Stratton, 1 Am. Rep. 282 (27 Iowa, 420), the 
supreme court of Iowa decided that the detachment 
of a written condition, made at the same time and 
upon the same paper, from a promissory note, if 
altering its character and done fraudulently, is for- 
gery. This was a proceeding under an indictment 
against the person who made the alteration; but the 
court did not pass directly upon the effect which the 
alteration would have upon the liability of the maker, 
although they intimate that he would not be dis- 
charged thereby. 


In Chamberlain v. The Western ‘Trans. Co.,4 Am. 
Rep. (44 N. Y. 305), the question whether the word 
“goods,” in the act of congress of March 3, 1851, 
entitled “An act to limit the liability of ship owners 
and for other purposes,” comprehends ordinary bag- 
gage, was discussed and decided. By this act ship 
owners are exempted from the common-law liability 
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of common carriers, for loss of goods and merchan- 
dise by reason of fire. A similar statute has been in 
force in England for nearly acentury. See 7 Geo. II, 
ch. 15; 26 Geo. III, ch. 86 and 53 Geo. III, ch. 159; 
but there is no reported adjudication as to whether 
the statute exempted ordinary baggage. In this case 
the New York court of appeals holds that the 
words “any goods or merchandise whatsoever,” 
embrace ordinary baggage, and that no owner or 
owners of any ship or vessel is liable for the loss of 
such baggage, occasioned by fire, unless such fire is 
caused by the design or neglect of such owner or 


owners. 
—_—— peo ——— 


GENERAL TERM ABSTRACT. 
SUPREME COURT. 
SECOND DEPARTMENT. 


ALIENS. 


The deceased owner of the certain property in ques- 
tion, in the case at bar, was a citizen, and therefore 
could hold and transmit property. If an heir capable 
of taking can be found, the estate will descend to such 
heir. The fact of the alienage of a common father will 
not impair the inheritance, as between brothers. The 
inheritance as between brothers is immediate. This 
case differs from McLeon v. Swanston, 13 N. Y. 535. In 
that case the title, to reach the party, must have passed 
through an alien. In this case the father is not a me- 
dium beneditatis. Smith vy. Mulligan. Opinion by 
Barnard, P. J. ¢ 

APPEAL. 

Verdict of jury on conflicting evidence cannot be 
disturbed.— The plaintiffs claim to have purchased cer- 
tain property in question of one Baker, and that pur- 
chase is not disputed. The defendant Mason claims 
to have purchased the same property of Baker be- 
fore the sale to plaintiff. The plaintiff claims that 
the property in question was reserved upon the sale to 
Mason. Upon this point the evidence was directly 
conflicting, and the jury found in favor of plaintiff. 
Held, that this finding cannot be disturbed on appeal. 
This is too well settled to need authorities, and still, with 
an unbroken current of decisions against them, parties 
persistently present by appeal cases where an appellate 
court is asked to reverse the verdict of the jury upon 
a question of fact. We can but add one more decision 
in affirmation of the principle, that upon a disputed 
question of fact, where there has been evidence upon 
both sides, the verdict of the jury is final. Judgment 
affirmed. Hunter v. Mason etal. Opinion by Barnard, 
P. J. 

BANKING. 

Receivers of national banks: what is “ debt’’ to bank.— 
It was the settled law in this State, before our statute 
making such provision was passed, that the receiver of 
a bank takes the assets subject to subsisting rights 
between the bank and its customers, and that set-off 
and counterclaim became operative to the same extent 
as if the bank was solvent and continuing business. 
In the case of a receiver of a State bank a debtor 
would be allowed his deposit upon his note, and no 
new principle appears in the currency act. The re- 
ceiver is to collect all debts and pay over proceeds to 
the United States treasurer. But where a customer 





of a bank having @ note about to mature makes pro- 
vision to meet and pay it by depositing in the bank 
having his note the amount or part of the amount to 
be paid, the only “debt’’ the receiver takes is the 
balance between the note and deposit. Clots, Receiver, 
etc., v. Bently. Opinion by Barnard, P. J. 


Also, see Bills, Notes, etc. 
BILL OF PARTICULARS. See Counterclaim. 


BILLS, NOTES, ETC. 

Uonsideration: indorsement.—The plaintift held a 
claim for goods sold against Jacobs, one of the defend- 
ants. As collateral security for the payment of this 
debt, plaintiff held from Jacobs some worthless scrip. 
As soon as plaintiff found out the worthlessness of the 
scrip, he called upon Jacobs, and told him of the re- 
sult of his inquiry as to the scrip, and offered to give 
him additional time on the claim if Jacobs would give 
him an indorsement upon his note. Accordingly the 
note in suit was made out with sixty daysto run. The 
defendant Jacobs signed it as maker, the defendant 
Johnson as indorser, and it was delivered to plaintiff. 
At maturity it was duly protested and notice given to 
the indorser. Held, that under these facts the defend- 
ant Johnson is liable to pay plaintiff as indorser of the 
note in question. Phillips v. Johnson and Jacobs. 
Opinion by Barnard, P. J. 

2. Consideration. — One Bayles was the general agent 
of the defendant in all things to transact their business 
in New York and vicinity. Bayles borrowed money 
from the bank of which plaintiff is receiver, for his 
principal, and paid the same to them and they received 
it. Defendants claim that they had a bill against the 
president of the bank, and that the defendants’ agent 
made the note in suit, and it was drawn by him to be 
discounted to pay that bill, and that the president 
promised he would take the note up at maturity. 
Bayles had power to make notes on behalf of the de- 
fendants. Held, there is no principle upon which 
defendants can escape payment of the note. Assuming 
all the facts claimed by them, they cannot operate to 
defeat the bank, who have discounted the notes, as it 
stands, and without being a party to the president’s 
individual undertaking. Judgment in favor of plain- 
tiff affirmed. Clots, receiver, etc. v. Dickson & Brown. 
Opinion by Barnard, P. J. 

3. Bona fide holding for value. — The defendant Craw- 
ford held the possession of the note in question in this 
action, made by the defendant Beebe and payable to 
Crawford’s order. It was, in fact, to be discounted for 
the benefit of Beebe as between him and Crawford, but 
the Farmers and Citizens’ Bank knew nothing of this 
arrangement between the parties. Crawford offered 
the note to the bank for discount. The bank had not 
the means to do it then, but an arrangement and agree- 
ment were made that Crawford might draw against it 
until the bank could discount it. Under this arrange- 
ment Crawford drew from the bank, on the note, before 
maturity, the amount of $1896.29. The note was never 
formally discounted, that is, no entry was ever made 
on the books of the bank, and no specific credit made 
in such books to Crawford. Held, that as to the sum 
named above the bank is a bona fide holder for value. 
Judgment in favor of plaintiff affirmed. Clots, receiver, 
etc. v. Beebe et al. Opinion by Barnard, P. J. 

4. Receivers of national banks.—The appointment 
of the receiver of the bank, under the currency act of 
the United States, is not open to question by the de- 
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fendants. The law charges the duty in certain cases 
of appointing receivers upon the comptroller of the 
currency. That officer must ascertain the facts giving 
him jurisdiction. His action as to the debtors of.the 
bank is final. Ib. 

CERTIORARI. 

1. Whocan review by certiorari.— The very important 
question of law is raised in this case, whether the re- 
lator, who was not a party to proceedings to dispos- 
sess a tenant before a justice, could review the decision 
of such justice’s court by certiorari. This court had 
previously decided (decision not reported) that he 
might so review. The defendant appealed to the court 
of appeals, without obtaining the permission of this 
court, and the time has now expired in which to obtain 
such permission. In view of the importance of the 
principle involved, a re-argument is ordered. People 
ex rel. Sheridan v. Andrews. Opinion by Barnard, 
P. J. 

2. The return must present the evidence.— The return 
presented in the case at bar contained no evidence 
showing the guilt of the relator. The justice wrote 
down no testimony and can return none. Instead of 
the evidence, he returns that he was ‘“‘satisfied”’ that 
the relator was guilty of larceny. Held, that the 
relator has a right to review the justice’s judgment 
upon the evidence and have the opportunity to test the 
accuracy of the justice’s conclusions therefrom. Mul- 
lins v. People, 24 N. Y. 399 cited. Upon the record 
returned by the justice, the conviction must be re- 
versed. People, etc., v. Riley. Opinion by Barnard, 
P. J. 

. CONSIDERATION. See Bills, Notes, etc. 
CONTRACTS. 


Void conditions.—The case at bar rests wholly upon 
the fact, whether or not the agreement in question 
was delivered absolutely, or was to depend upon the 
approval of a Mr. Pomeroy, counsel for Rand, one of 
the plaintiffs. The judge at special term found the 
delivery was conditional upon such subsequent ap- 
proval, and it not having been given declares the 
papers void. Held, that, admitting the correctness of 
this finding of fact, it was impossible to annex this con- 
dition to the delivery proven upon the principle recog- 
nized and decided in Worrell v. Munn, 5 N. Y. 238. 
The delivery was to the party and was of a perfect 
paper. No condition could under the evidence be 
annexed like the one claimed. Judgment reversed. 
Rand and Kemble v. Prats. Opinion by Barnard, P. J. 

Also, see Bills, Notes, etc. 


CORPORATIONS. 

Charter when forfeited for non-user.—In this case the 
jury have found that the defendant has not kept and 
maintained the bridge and crossings upon the road in 
good and sufficient repair up to June 1, 1870. It was 
one of the conditions of the defendant’s act of incor- 
poration, that thisshould bedone. Held, that this non- 
performance of the condition is a misuser per se 
entitling the people to forfeit the grant. People ex rel. 
Bishop v. The Kingston and Middletown Turnpike, etc., 
Co., 23 Wend. 193, cited; The People, etc., v. The Presi- 
dent, etc., of the Williamsburgh Turnpike Road and 
Bridge Co. Opinion by Barnard, P. J. 

Also, see Banking, and Bills, Notes, etc. 


COUNTERCLAIM. 


Pleaded in actions in tort: bill of particulars. —The 
plaintiff has in form brought this action in tort for the 





wrongful and fraudulent conversion of its funds and 
property by the defendant, while he was its treasurer 
and secretary. If this claim was true, no counterclaim 
could be pleaded in answer, but the defendant denies 
the truth of the charge contained in the complaint. If 
the issue thus made was to be tried, and it should be 
found that the defendant had in his hands moneys be- 
longing to the plaintiff, it is very questionable whether 
the court would not give judgment against the defend- 
ant for the amount found in defendant’s hands. The 
defendant had the right to go further than a denial of 
the tort, he had the right to say that there was no tort, 
and, also, that the plaintiff agreed with him that the 
moneys in his hand should be applied to the payment 
of indebtedness due defendant from plaintiff. If he 
establishes this answer, there was no tort, and the 
agreement between the parties can be carried out and 
a balance struck in this action. There is no necessity 
for an order to make the portions of defendant’s 
answer which are objected to more definite and cer- 
tain. A bill of particulars would give all that a party 
could require, and all that would be necessary to enable 
plaintiff to meet the defendant’sclaim. The Richmond 
Gaslight Co. v. Brick. Opinion by Barnard, P. J. 
See, also, Banking. 


DESCENT. See Aliens. 


EVIDENCE. 

1. Form of denial of payment.—The question was 
asked plaintiff on trial: ‘‘ Has he (defendant) repaid 
you any portion of the claim?’ Answer—‘‘ Not one 
cent.’? Held, that this denial is a full one, and the ver- 
dict of the jury on the question of non-payment must 
close the controversy. A payment to the plaintiff's sis- 
ter, by his direction, was a payment to the plaintiff. If 
the defendant supposed that the plaintiff was not 
making a bona fide denial of any legal payment, he 
should have exposed him by a cross-examination. 
Dibbe v. Dibbe. Opinion by Barnard, P. J. 

2. Evidence of intention, when excluded. —The ques- 
tion of fact upon which this action was to be main- 
tained was, whether the parties were or were not part- 
ners in the particular transaction out of which the 
plaintiff claims to recover the claim in suit. The plain- 
tiff must establish the fact that there was no partner- 
ship. The parties testified directly different upon this 
point. The plaintiff was permitted to answer, under 
defendant’s objection, that he did not intend to forma 
partnership. Held, that this waserroneous. The con- 
tract was to be such as the parties by acts and words 
made. An unexpressed intention of a party to it is 
not evidence as against the other party. Nor was this 
error cured by the judge in his charge. He told the 
jury that he did not, by admitting the evidence of the 
intention of the plaintiff, intend to conclude the de- 
fendant in that respect. The evidence, however, re- 
mained in the case, and the jury were told to decide 
the case upon all the evidence. It would not have 
cured the error if the judge had told the jury to en- 
tirely disregard the testimony admitted. 19 N. Y. 
299, cited. The illegal evidence may have had an inju- 
rious effect on the jury. Judgment reversed and new 
trial ordered. Reynolds v. Lounsbury. Opinion by 
Barnard, P. J. 

Also, see Fraudulent Conveyances and Principal and 
Agent. 

FRAUDULENT CONVEYANCES. 

The evidence in the case at bar was that a judgment 

debtor, one Haight, on the verge of flight from his 
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creditors, sold the property in question to the defend- 
ant Reynolds, at very considerably less than its value. 
As to Reynolds, the evidence establishes, that he had 
not spoken to Haight for five or six years before; that 
Haight was the husband of Reynolds’ half sister; that 
Reynolds was a resident of New York at the time of 
the delivery of the deed, and not in need of a farm and 
with no intent to live upon it; that the title was taken 
without the wife’s signature; that, although the deed 
was drawn by a respectable firm of attorneys, the 
money payment was not made in their presence. No 
search was made, though Reynolds thought Haight was 
“greatly in want of money;’’ Haight’s wife and chil- 
dren lived upon the premises about a year without rent. 
Reynolds was not acquainted with the property save in 
a very general way. The payment of the money rests 
entirely on Reynolds’ testimony. Held, that we must 
conclude that Reynolds paid nothing to Haight, and 
that the transaction was designed to, and did no more 
than to, set up a naked legal title between Haight’s 
creditors and his property. Avery v. Reynolds et al. 
Opinion by Barnard, P. J. 


MECHANIC’S LIEN. 


Act of 1871, chapter 188 reversed.— Appeal from an 
order dismissing a complaint in an action to foreclose 
a mechanic’s lien. Held, that, asthe year within which 
the lien in question could have been enforced had ex- 
pired, the action was dead ‘without the order at the 
circuit dismissing the complaint. The act of 1871, chap- 
ter 188, had no effect to re-instate an expired lien. Order 
affirmed. Kinkel v. Peterson et al. Opinion by Bar- 
nard, P. J. 

NEGLIGENCE. 

Contributory negligence.—This action is brought to 
recover damages sustained by the plaintiff, by the hasty 
starting of a street car, from which she was getting 
off. The judge below charged “that if the plaintiff 
held on the railing after she slipped her foot upon the 
ground and the car started, she thus incurred the 
injury and cannot recover.” Held, that this was 
incorrect as a legal proposition, and no error can be 
assigned, that the jury disregarded it. If a lady, with 
one foot placed on the ground, holds on the iron rail- 
ing of the car, while she is placing the other foot there, 
is thrown down by the hasty starting of the car, and 
does not instantly let go her hold of the railing, it is 
for the jury to say, whether she was guilty of contrib- 
utory negligence under the circumstances. Judgment 
below, in favor of plaintiff, affirmed. Wood v. The 
Central Park, North and East River R. R. Co. Ovinion 
by Barnard, P. J. 


PARTNERSHIP. See Evidence. 
See Counterclaim and Evidence. 


PRINCIPAL AND AGENT. 


1. Revocation of agency: inswrance.—The policy of 
fire insurance in question in this case was legally issued 
to the plaintiff’s assignor, by one Holmes, conceded 
agent of the defendant. Before the policy was assigned 
to plaintiff, the defendant notified this agent not to un- 
derwrite for the company, from the date of the notice. 
Held, that this simply deprived the agent of the power 
to issue new policies, and did not take from him the 
power so necessary and usual in a commercial com- 
munity, to consent to the transfer of existing policies, 
however, as no notice of the revocation of the authority 
of Holmes, as agent, was ever communicated to plain- 


PLEADINGS. 





tiff. Judgment in favor of plaintiff affirmed. Buchan- 
nan vy. The Exchange Fire Insurance Co. Opinion by 
Barnard, P. J. 

2. Evidence of experts: “‘machinery.”,-—The court 
properly rejected the opinion of a witness as to what he 
considered machinery. This was a question of law 
upon the facts proved. Ib. 


RECEIVERS. See Banking and Bills, Notes, etc. 


SHERIFFS. 


Notice of sheriff's sales.—In the case at bar the 
sheriff did no more than his duty in advertising the 
property once in each week for six successive weeks. 
It has been made a question whether a sale would be 
legal if a notice of sale were published once in each 
week for six weeks successively, and less than six weeks 
elapsed between the first publication and the day of 
sale. It has been held by the court of appeals that 
such a sale was legal, but the dissent was large. Alcott 
v. Robinson, 21 N. Y. 150. It was wise in the sheriff 
to avoid this question by making an interval of six 
weeks between first publication and the sale. This re- 
quired seven insertions, and the property should pay 
the expense. A fee for posting notices of sale should 
be allowed, not exceeding six in each case, but the no- 
tice of adjournment is included in the notice of sale, 
which, in all cases after the first, included a notice of 
sale. Lewis v. Ireland. Poole v. Snedeker. Opinion 
by Barnard, P. J. 


STATUTES—CONSTRUCTION OF. See Banking and Bills, 
Notes; also Mechanic’s Liens. 


TORT. See Counterclaim. 
—- - «pe —— 
MARITIME LAW.— MARINE INSURANCE. 
SUPREME COURT OF THE UNITED STATES. 


DECEMBER TERM, 1870. 


THe New ENGLAND Mot. MARINE Ins. Co., App’s, 
v. THOMAS DUNHAM.* 


The admiralty and maritime jurisdiction of the United 
States is not limited by the statutes or judicial prohibi- 
tions of England. 

The locus, or territory, of maritime jurisdiction, 
where torts must be committed, and where business must 
be transacted in order to be maritime in their character, 
extends not only to the main sea, but to all the navigable 
waters of the United States, or bordering on the same, 
whether landlocked or open, salt or fresh, tide or no tide. 

Secondly. As to contracts, the true criterion, whether they 
are within the admiralty and maritime jurisdiction, is 
their nature and subject-matter, as whether they are 
maritime contracts, having reference to maritime service, 
maritime transactions, or maritime casualties, without 
regard to the place where they were made. 

In view of these principles it was held that the contract of 
marine insurance is a maritime contract within the admi- 
ralty and maritime jurisdiction, though not within the 
exclusive jurisdiction of the United States courts. 

The case of ov. Boit, 2 Gallison, 398, affirmed. 

Practice.— Held, that this court has jurisdiction, under the 
act of 1802, of a certificate of division of opinion between 
the associate justice of the supreme court and the circuit 
judge, together holding the circuit court, as well as be- 
tween either of said judges and the district judge. 


Mr. Justice BRADLEY delivered the opinion of the 
court. 

This case comes before us on a certificate of division 
in opinion between the judges of the circuit court for 
the district of Massachusetts on appeal from the dis- 
trict court of that district. When this division of 
opinion occurred the circuit court was being held 
by the associate justice of this court, allotted to 
the first circuit, and the circuit judge of that cir- 


*Decision rendered March 27, 1871. 























THE ALBANY LAW JOURNAL. 


289 














cuit, sitting together. It becomes necessary, there- 
fore, in the first place, to decide whether a difference 
of opinion between these judges, sitting in the circuit 
court, may be certified to this court under the act of 
April 29, 1802. 2 Stat. at Large, 159. The language of 
the act is broad enough to include the case. Itis as fol- 
lows: ‘“‘ Whenever any question shall occur before a cir- 
cuit court, upon which the opinions of the judges shall 
be opposed, the point upon which the disagreement shall 
happen shall, during the same term, upon the request 
of either party or their counsel, be stated under direc- 
tion of the judges, and certified under the seal of the 
court, to the supreme court, at their next session to 
be held thereafter, and shall by the said court be final- 
ly decided.’”’ But it has been suggested that, although 
the case is included in the terms of the act, it is not 
within its meaning, because the constitution of the 
circuit has been changed by the recent act creating cir- 
cuit judges, passed April 10, 1869. There is nothing in 
this act which alters the powers of the court, or ob- 
viates the difficulty which a certificate cf division was 
intended to meet. That difficulty arose from the fact 
that the court was constituted of two judges, between 
whom a difference of opinion would be likely often to 
occur, and thus block the wheels of justice. Other 
things being equal, a division of opinion is far more 
probable between two persons than is an equal division 
between any other even number of persons. This ren- 
ders it desirable, when a court consists of the former 
number, to have some method provided for overcom- 
ing the intrinsic difficulty. Such a method was pro- 
vided by the act of 1802, to meet the then constitution 
of the court, which consisted of a justice of the supreme 
court and the district judge. The act of 1869 has 
created a new circuit judge, it is true, but he is invest- 
ed with the same power and jurisdiction, in his circuit, 
as the justice of the supreme court has therein, while 
the powers of the latter, as judge of the circuit, are the 
same as before, and the court is to be held either by 
one of them or the district judge, or any two of the 
three. Thus the same necessity exists as before for the 
power to certify questions to the supreme court. As 
the mischief remains the same, and the terms of the 
act of 1802 are general and adequate to continue the 
remedy, such a construction of it as will have that 
effect seems to be fairly warranted. See Exp. Zellner, 
9 Wall. 244. 

We, therefore, conclude that the case is properly 
brought before as by certificate. 

The case, as thus presented, is as follows: A libel in 
personam was filed in the district court for the district 
of Massachusetts, by Dunham against the New Eng- 
land Mutual Marine Insurance Company, on a policy 
of insurance dated at Boston on the 2d day of March, 
1863, whereby the insurance company, a corporation of 
Massachusetts, agreed to insure Dunham, the libellant, 
a citizen of New York, in the sum of $10,000, for whom 
it might concern, on a vessel called the Albina, for one 
year, against the perils of the seas and other perils in 
the policy mentioned; and the libellant alleged that 
within the year the said vessel was run into by another 
vessel on the high seas, through the negligence of those 
navigating said other vessel, and sustained much dam- 
age, and that the libellant had expended large sums of 
money in repairing the same, of which he claimed pay- 
ment of the insurance company; and the question is 
whether the district court, sitting in admiralty, has 
jurisdiction to entertain a libel in personam ona policy 
of marine insurance to recover for a loss. 





This precise question has never been decided by this 
court but, in our view, several decisions have been 
made which determine the principle on which the case 
depends. The general jurisdiction of the district court 
in admiralty and maritime cases has been heretofore 
so fully discussed that it is only necessary to refer to 
them very briefly on this occasion. 

The constitution declares that the judicial power of 
the United States shall extend “‘ to all cases of admi- 
ralty and maritime jurisdiction,” without defining the 
limits of that jurisdiction. Congress, by the judiciary 
act passed at its first session, 24th of September, 1789, 
established the district courts, and conferred upon 
them, among other things, “‘exclusive original cogniz- 
ance of all civil cases of admiralty and maritime juris- 
diction.” 

As far as regards civil cases, therefore, the jurisdic- 
tion of these courts was thus made co-extensive with 
the constitutional gift of judicial power on this sub- 
ject. 

Much controversy has arisen with regard to the ex- 
tent of this jurisdiction. It is well known that in Eng- 
land great jealousy of the admiralty was long exhibited 
by the courts of common law. 

The admiralty courts were originally established in 
that and other maritime countries of Europe, for the 
protection of commerce and the administration of that 
venerable law of the sea which reaches back to sources 
long anterior even to those of the civil law itself; which 
Lord Mansfield says is not the law of any particular 
country, but the general law of nations; and which is 
founded on the broadest principles of equity and jus- 
tice, deriving, however, much of its completeness and 
symmetry, as well as its modes of proceeding, from the 
civil law; and embracing altogether, a system of regu- 
lations embodied and matured by the combined efforts 
of the most enlightened commercial nations of the 
world. Its system of procedure has been established 
for ages, and is essentially founded, as we have said, 
on the civil law; and this is probably one reason why 
so much hostility was exhibited against the admiralty 
by the courts of common law, and why its jurisdiction 
was so much more crippled and restricted in England 
than in any other State. In all other countries, bor- 
dering on the Mediterranean or the Atlantic, the ma- 
rine courts, whether under the name of admiralty 
courts or otherwise, are generally invested with juris- 
diction of all matters arising in marine commerce, as 
well as other marine matters of public concern, such as 
crimes committed on the sea, captures, and even naval 
affairs. But in England, partly under strained con- 
structions of parliamentary enactments, and partly from 
assumptions of public policy, the common-law courts 
succeed in establishing the general rule that the juris- 
diction of the admiralty was confined to the high seas, 
and entirely excluded from transactions arising.on 
waters within the body of a country, such as rivers, 
inlets and arms of the sea as far out as the naked eye 
could discern objects from shore to shore, as well as 
from transactions arising on land, though relating to 
marine affairs. 

With respect to contracts, this criterion of locality 
was carried so far that, with the exception of the cases 
of seamen’s wages and bottomry bonds, no contract 
was allowed to be prosecuted in the admiralty unless 
it was made upon the sea, and was to be executed 
upon the sea; and even then it must not be under 
seal. 

Of course, under such a construction of the admiral- 
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ty jurisdiction, a policy of insurance executed on land 
would be excluded from it. 

But this narrow view has not prevailed here. This 
court has frequently declared and decided that the 
admiralty and maritime jurisdiction of the United 
States is not limited, either by the restraining statutes 
or the judicial prohibitions of England, but is to be in- 
terpreted by a more enlarged view of its essential na- 
ture and objects, and with reference to analogous juris- 
dictions in other countries constituting the maritime 
commercial world, as well as to that of England. “Its 
boundary,” says Chief Justice Taney, “is to be ascer- 
tained by a reasonable and just construction of the 
words used in the constitution, taken in connection 
with the whole instrument, and the purposes for which 
admiralty and maritime jurisdiction was granted to 
the federal government.” 1 Black, 527. ‘Courts 
of admiralty,’ says the same judge in another case, 
“have been found necessary in all commercial coun- 
tries, not only for the safety and convenience of com- 
merce, and the speedy decision of controversies where 
delay would often be ruin, but also to administer the 
laws of nations in a season of war, and to determine 
the validity of captures and questions of prize or no 
prize in a judicial proceeding. And it would be con- 
trary to the first principles on which the Union was 
formed to confine these rights to the States bordering 
on the Atlantic, and to the tide-waterrivers connected 
with it, and to deny them to the citizens who border 
on the lakes and the great navigable streams which 
flow through the western States.’’ 12 How. 454. 

In accordance with this more enlarged view of the 
subject, several results have been arrived at widely dif- 
fering from the long-established rules of the English 
courts. 

First, as to the locus or territory of maritime juris- 
diction; that is, the place or territory where the law 
maritime prevails, where torts must be committed, and 
where business must be transacted, in order to be mari- 
time in their character; a long train of decisions has 
settled that it extends not only to the main sea, but to 
all the navigable waters of the United States, or bor- 
dering on the same, whether landlocked or open, salt 
or fresh, tide or no tide. ‘‘ Are we bound to say,”’ says 
Justice Wayne, delivering the opinion of the court in 
Waring v. Clarke, 5 How. 462, ‘‘ Are we bound to say, 
because it has been so said by the common-law courts 
of England in reference to the point under discussion, 
that sea always means high sea or main sea? * * * 
Is there not a surer foundation for a correct ascertain- 
ment of the locality of marine jurisdiction in the gen- 
eral admiralty law than the designation of it by the 
common-law courts? * * * We think in the con- 
troversy between the courts of admiralty and common 
law upon the subject of jurisdiction, that the former 
have the best of the argument; that they maintain the 
jurisdiction for which they contend with more learn- 
ing, more directness of purpose, and without any of 
that verbal subtilty which is found in the arguments 
of their adversaries.” 

It was a long time, however, before the full extent 
of the admiralty jurisdiction was firmly established. 
The judiciary act expressly extended it to seizures, 
under laws of impost, navigation or trade of the United 
States, where made on waters navigable from the sea 
by vessels of ten or more tons burden, as well as upon 
the high seas, thus at once ignoring the English rule; 
but for some time it was held that the jurisdiction 
could not go further, and that this grant was confined 





to tide-waters. But in the case of the Genesee Chief, 
decided in 1861 (12 How. 443), it was expressly adjudged 
that tide was no criterion of admiralty jurisdiction in 
this country; that it extended to our great internal 
lakes and navigable rivers as well as to the tide-waters. 
“Tt is evident,’’ says Chief Justice Taney, “that a defi- 
nition which would at this day limit public rivers in 
this country to tide-water rivers is utterly inadmissible. 
We have thousands of miles of public navigable water, 
including lakes and rivers, in which there is no tide. 
And certainly there can be no reason for admiralty 
power over a public tide-water which does not apply 
with equal force to any other public water used for 
commercial purposes and foreign trade. The lakes and 
the waters connecting them are undoubtedly public 
waters, and, we think, are within the grant of admiralty 
and maritime jurisdiction in the constitution of the 
United States.”” 12 How. 457. This judgment has been 
followed by several cases since decided, and the point 
must be considered as no longer open for discussion in 
this court. 

Secondly, as to contracts, it has been equally well 
settled that the English rule which concedes jurisdic- 
tion, with a few exceptions, only to contracts made 
upon the sea and to be executed thereon (making local- 
ity the test) is entirely inadmissible, and that the true 
criterion is the nature and subject-matter of the con- 
tract, as whether it was a maritime contract, having 
reference to maritime service or maritime transactions. 
Even in England the courts felt compelled to rely on 
this criterion in order to sustain the admiralty juris- 
diction over bottomry bonds, although it involved an 
inconsistency with their rules in almost every other 
case. In Menetone v. Gibbons, 3 T. R. 269, Lord 
Kenyon makes this sensible remark: “If the admir- 
alty had jurisdiction over the subject-matter, to 
say that it is necessary for the parties to go upon 
the sea to execute the instrument borders upon 
absurdity.”” In that case there happened to be a 
seal on the bond of which a strong point was made. 
Justice Buller answered it thus: ‘“‘The form of the 
bottomry bond does not vary the jurisdiction; the 
question whether the court of admiralty has or has not 
jurisdiction depends upon the subject-matter.’ Had 
these views actuated the common-law courts at an 
earlier day, it would have led to a much sounder rule 
as to the limits of admiralty jurisdiction than was 
adopted. In this court, in the case of The N. J. Navi- 
gation Co. v. The Merchants’ Bank, 6 How. 344, which 
was a libel in persunam against the company on a con- 
tract of affreightment to recover for the loss of specie 
by the burning of the steamer Lexington on Long 
Island Sound, Justice Nelson, delivering the opinion of 
the court, says: “‘ If the cause is a maritime cause, sub- 
ject to admiralty cognizance, jurisdiction is complete 
over the person as well as over the ship. * * * On 
looking into the several cases in admiralty which have 
come before this court, and in which its jurisdiction 
was involved, it will be found that the inquiry has 
been, not into the juris liction of the court of admiralty 
in England, but into the nature and subject-matter of 
the contract, whether it was a maritime contract and 
the service a maritime service, to be performed upon 
the sea or upon waters within the ebb and flow of the 
tide.’”” 6 How. 392. [This last distinction based on 
tide, as we have seen, has since been abrogated.] Ju- 
risdiction in that case was sustained by this court, as 
it had previously been in cases of suits by ship carpen- 
ters and material men on contracts for repairs, materi- 
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als and supplies, and by pilots for pilotage ; in none of 
which it would have been allowed to the admiralty 
courts in England. See cases cited by Justice Nelson, 
6 How. 390, 391. In the subsequent case of Morewood 
v. Enequist, decided in 1859 (23 How. 493), which 
was a case of charter party and affreightment, Justice 
Grier, who had dissented in the case of the Lexington, 
but who seems to have changed his views on the whole 
subject, delivered the opinion of the court, and, among 
other things, said: ‘“‘Counsel have expended much 
learning and ingenuity in an attempt to demonstrate 
that a court of admiralty in this country, like those of 
England, have no jurisdiction over contracts of char- 
ter party or affreightment. They do not seem to deny 
that these are maritime contracts, according to any 
correct definition of the term, but rather require us to 
abandon our whole course of decision on this subject 
and return to the fluctuating decisions of English 
common-law judges, which, it has been truly said, ‘are 
founded on no uniform principle, and exhibit illiberal 
jealousy and narrow prejudice.’’? Morewood v. Ene- 
quist, 23 How. 493. He adds that the court did not 
feel disposed to be again drawn into the discussion; 
that the subject had been thoroughly investigated in 
the case of the Lexington, and that they had then de- 
cided ‘‘ that charter parties and contracts of affreight- 
ment were ‘ maritime contracts,’ within the true mean- 
ing and construction of the constitution and act of 
congress, and cognizable in courts of admiralty by pro- 
cess either in rem or in personam.”” The case of The 
People’s Ferry Co. v. Beers, 20 How. 401, being pressed 
upon the court, in which it had been adjudged that a 
contract for building a vessel was not within the ad- 
miralty jurisdiction, being a contract made on land 
and to be performed on land, Justice Grier remarked : 
“The court decided in that case that a contract to 
build a ship is not a maritime contract;’’ but he inti- 
mated that the opinion in that case must not be con- 
strued in connection with the precise question before 
the court; in other words, that the effect of that decis- 
ion was not to be extended by implication to other 


cases. 
(To be continued.) 


———_-e—___—__ 


THE LAWYERS AND MAGAZINE WRITERS. 


A dull season has apparently prompted two popular 
writers to make very silly attacks upon lawyers. Mr. 
George Augustus Sala, in Temple Bar, confesses to hav- 
ing been recently served with a writ, and thereupon 
he allows his imagination to run on until he involves 
our entire profession in a remorseless condemnation. 
According to this gentleman and Mr. Hain Friswell, 
attorneys and solicitors are the concoctors of fables, 
briefs are full of lies, and barristers are educated 
abettors of criminals and the fraudulent among 
the commercial classes. No one has thought it desir- 
able to reply to Mr. Sala, but to Mr. Friswell, Mr. 
Baker Hopkins makes answer in the pages of the Gen- 
tleman’s Magazine, where the original denunciation 
appeared. We cannot consider that the profession owe 
any thanks to Mr. Hopkins. Neither Mr. Sala nor Mr. 
Friswell has any hold on-the thought of the country, 
and magazine readers know very well how to estimate 
their attacks, which are measured and paid for by the 
page. It was Mr. Friswell, we believe, who caused his 
publishers to be brought into court at the suit of Mr. 
Sala for libel, and they are not the writers,to whom 
independent thinkers would look for opinions on the 





moral and professional character of lawyers. But any 
writer who bases his theme on the assumption that an 
advocate must sit as a jury upon every case submitted 
to him before he ventures to go into court with it, is 
not entitled to be heard, and the violent language 
which he piles up on such a foundation simply makes 
him ridiculous. Then, again, Mr. Friswell seems to 
consider that counsel exercise too great freedom in 
cross-examination. We fear his experience is very 
limited; he takes one man as a specimen of the entire 
bar. We donot care to point out how absurd such a 
process of reasoning is. Nothing should induce us to 
enter upon the defense of the bar or the attorneys, 
when attacked from such a quarter, and in such style. 
Throughout English society are to be found numerous 
members of both branches of the profession, whose 
character and reputation at once and silently refute 
the slanders of Mr. Friswell. We tell him simply that 
he is not believed. No amount of magazine writing 
will obtain acceptance for his opinions, and it is a for- 
tunate thing for England that it has a bar thoroughly 
respected and trusted by the great mass of the people, 
and beyond the reach of attack by periodical writers.— 


Law Times. 
——_——04e —_—_—— 


BOOK NOTICES 


Commentaries on the Conflict of Laws, Foreign and 
Domestic, by Joseph Story, LL. D., 7th ed. By 
— H. Bennett, Boston. Little, Brown & Co., 

lm 

Since Judge Story published the results of his labors 
as Dana professor of law in Harvard University, few, 
if any, works on the broad subjects which he treated 
have appeared bearing the impress of that depth of 
research, comprehensive mental arrangement, judicial 
analysis and fluency of diction which characterize 
his works. But one other original treatise on the 
conflict of laws has been written in America, viz.: 
that by Mr. Wharton. The admirable work of Judge 

Story has now reached the seventh edition, having been 

annotated at each edition copiously, to keep pace with 

the advance of the most complicated department of 
jurisprudence of which the work treats. The difficulty 
of taking a single work, however perfect when written, 
through a series of nearly forty years, and by additions 
and annotations, which at the same time preserve the 
full original text, make it conform to the requirements 
of a complex system of jurisprudence which is under- 
going such extensive and rapid changes, is one of great 
magnitude and cannot well be over-estimated. Ona 
priori ground we should say that an entire new work, 
taking Judge Story as a basis, if necessary, would be 
preferable, and would give greater opportunity for 
doing justice to the immense subject in the light of 
the changes of nearly forty years. Still there are many 
valuable adjuncts which Mr. Bennett has introduced 
into this edition, which make the work not only inter- 
esting historically but also profitable professionally. 

Among the new sections, and parts of new sections 

added in the present edition, are section 113 b, “that 

a Mormon marriage in Utah is invalid in England, 

although the husband had no other wife living at the 

time of such marriage.’ Section 229b, ‘“‘as to the val- 

idity of Indiana divorces in other States.’ Section 269 

a, ‘that foreign judgments cannot be set aside merely 

because the foreign court made a mistake of law.”’ 

Section 473 c, ‘‘ that wills made abroad, contrary to the 

law of domicile, are not valid at home.’’ Section 576 a, 

“that the statute of frauds affects the remedy msrely, 
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and is governed by the law of the forum.”’ Section 596 
a, “concerning foreign divorce — judgments.” Section 
609 a and b, “relating to judgments in sister Sta 

etc. The editor has added four hundred and fifty new 
cases. A cursory examination of a single chapter (that 
on foreign divorces) reveals the omission of one de- 
cision upon a point raised precisely by Judge Story 
himself. At the close of section 230, Judge Story says: 
“What would be the effect of a marriage in Connecti- 
cut, a subsequent bona fide change of domicile to New 
York, and then a divorce in Connecticut, both parties 
appearing in the suit, remains as yet undecided.” In 
Shreck v. Shreck, 5 Am. Rep. (32 Tex. 578), this precise 
case arose, the only difference being that Texas was 
substituted for Connecticut and Mexico for New York. 
The court decided in this case that the divorce sued 
for in Texas must be granted according to the law of 
the forum. 

The minor improvements made by the editor, such 
as arranging the analysis of sections, before placed 
only at the head of each chapter, in a body before the 
table of cases, are commendable. 


A Table of Cases Affirmed, Reversed or Cited in any © 
the Volumes of the Reports of the State of New Yor 
This table includes all the reported cases from the 
origin of the State to 1872. By William Wait, coun- 
selor at law: Albany, William Gould & Sons, 1872. 
This is one of the most valuable works which has 
appeared for years. The author claims to give every 
case decided in the State of New York which has been 
afterward affirmed, reversed, overruled or cited, with 
every citation thereof. We should judge from the 
immense number of citations given that he has faith- 
fully performed the task. Counsel who desire to ascer- 
tain whether a case has been cited with approbation or 
disapprobation can, with this work, ascertain the fact 
at once without searching through the subsequent 
reports. The value of a case as an authority can be 
thus determined in the hurry of a circuit or argument. 
The importance of such a work can be imagined but 
not fully understood without an examination. It can 
be used in connection with any digest or even without 
one. Wherever the reports of New York are cited this 
volume will be useful and, indeed, necessary. It will 
save many a weary hour’s search and many vexatious 
and annoying regrets at not having been able promptly 
to show the want of authority of a particular case. 
Indeed, it is one of those works without which no 
library, however limited, can be said to be useful. 


NEW YORK STATUTES AT LARGE. 


CuHapP. 161. 


Aw Act for the protection of tax payers against the 
frauds, embezzlements and wrongful acts of public 
officers and agents. 


PasseD April 2, 1872; three-fifths being present. 
The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

-Section 1. All officers, agents, commissioners and 
other persons acting for or on behalf of any county, 
town or municipal corporation in this State, and each 
and every of them, may be prosecuted, and an action 
or actions may be maintained against them to prevent 
waste or injury to any property, funds or estate of 
such county, town or municipal corporation by any 
person residing in such county, town or municipal cor- 








poration assessed for and liable to pay taxes therein, 
or who has paid taxes therein within one year pre- 
vious to the commencement of any such action or 
actions. This act shall not be so construed as to take 
away any right of action from any county, town or 
municipal corporation, or from any public officer, or 
as affecting actions now-pending brought by them or 
any of them. 
§ 2. This act shall take effect immediately. 


Cuap. 181. 


Aw Act for the better prevention of the procurement 
of abortions and other like offenses, and to amend 
the laws relative thereto. 

Passep April 6, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

Srcrron 1. Any person who shall hereafter willfully 
administer to any woman with child, or prescribe for 
any such woman, or advise or procure her to take any 
medicine, drug, substance orthing whatever, or shall 
use or employ, or advise or procure fher to submit to 
the use or employment of any instrument or other 
means whatever, with intent thereby to produce the 
miscarriage of any such woman, unless the same shall 
have been necessary to preserve her life or that of such 
child, shall, in case the death of such child or of such 
woman be thereby produced, be deemed guilty of a 
felony, and upon conviction shall be punished by im- 
prisonment in a State prison for a term not less than 
four years nor more than twenty years. 

§ 2. Any woman pregnant with child who shall take 
any medicine, drug, substance or thing whatever, or 
shall use or employ, or suffer any other person to use 
or employ, or submit to the use or employment of 
any instrument or other means whatever, with the in- 
tent thereby to produce the miscarriage of the child of 
which she is so pregnant, unless the same shall have 
been necessary to preserve her life or that of such child, 
shall, in case the death of such child shall be thereby 
produced, be deemed guilty of a felony, and upon con- 
viction shall be punished by imprisonment in the State 
prison for a term not less than four years nor more than 
ten years. 

§ 3. Every person who shall administer to any preg- 
nant woman, or prescribe for any such woman, or ad- 
vise or procure any such woman to take any medicine, 
drug, substance or thing whatever, or manufacture, 
advertise or sell any such medicine, drug, substance or 
thing whatever, or shall use or employ any instrument 
or other means whatever, with intent thereby to pro- 
cure the miscarriage of any such woman, shall upon 
conviction be punished by imprisonment in a county 
jail, or in a State prison, not less than one nor more than 
three years, in the discretion of the court. 

§ 4. Whosoever shall unlawfully supply or procure 
any adviee, instruction, medicine, drug, substance or 
thing whatever, knowing that the same is intended to 
be unlawfully used or employed, with intent to procure 
the miscarriage of any woman, whether she be or be 
not pregnant, shall be deemed guilty of a misdemeanor, 
and shall upon conviction be punished by imprison- 
ment in the county jail not less than three months nor 
more than one year, or by a fine not exceeding one 
thousand dollars, or by both such fine and imprison- 
ment. 

§5. All acts and parts of acts inconsistent with this 
act are hgreby repealed. 

§ 6. This act shall take effect immediately. 
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LEGAL DIALECTICS. 


Lord Coke, in his Institutes (Co. Litt. 11 a.) among 
the ordinary machinery of proof in use at common 
law, enumerates : “ Eighthly, ab artificialibus argumentis 
consequentibus et conclusionibus, artificial arguments, 
consequents and conclusions.” My Lord Coke was 
himself no mean proficient in the use of these “ arti- 
ficial” methods to convince or to confute as the occa- 
sion should require, though it is apparent that he, 
with others, his contemporaries, sometimes employed 
the scholastic art of disputation in a way not to be 
defended by sound logic or by sound sense. But in 
his time, if not in our own era of enlightenment, peo- 
ple —and lawyers among others—were given to 
over-refinements in reasoning, and air-woven distinc- 
tions, and nice dispiays of dexterous fence in argu- 
ment, until it came to pass, somewhat later, that the 
science of logic was emasculated into a mere art of 
wrangling, and, of course, finally lost the respect of 
earnest men, and fell into disrepute. It was satirized 
by poets, and mentioned with disdain, or an 
ignoramus by men of parts and ability. The playful 
lines of Butler in Hudibras were sanctioned by the 
grave authority of Campbell: in his Rhetoric, with 
some additional strictures of hisown; and the preju- 
dice can hardly yet be said to have disappeared among 
us. It had, indeed, what is common to all reactions 
of the intellect against authority, an apparent basis 
in reason. Logic, it was contended, is a mere conge- 
ries of artificial rules—a bundle of artifices and 
amusing sophisms, unworthy the attention of practical 
men —an art for the dexterity suitable, perhaps, to 
academic halls, but of no use in the forum, and wholly 
out of place in the sober business of every-day life. 
It was, and no doubt is still, said, that men can reason 
as well without as with a knowledge of its science; 
which is true if men reason in conformity with its 
laws. And these objections to a science concerned 
with the very springs of the discursive reason were 
well taken, when affirmed of the art of wrangling as 
it obtained among our ancestors of the last two cen- 
turies. Disputation, as an art, was then divorced 
from those principles which give it dignity and merit; 
which are based in the reason itself; and which in 
fact are identical with the reason; and therefore, 
since no vitality flowed into the severed art, it was 
naturally thrown aside and disregarded as a dead 
thing of the past — asubtle method of the schools, to 
be memorized, not understood, and to be quietly for- 
gotten upon engaging in the active concerns of life. 
In looking back through these centuries of logical 
decay among us, it is a curious coincidence — not 
of course to be insisted on — that, as the reformation 





increased in strength and grew to the full measure of 
its maturity in England, logic, in its turn, seemed to 
languish and wane, until one would fancy it finally took 
its flight across the channel with the old faith, only 
to be recalled by the mighty genius of Hamilton, in 
our own day. But it is now firmly re-established 
among us. 

The law student can now no longer afford to be 
ignorant of its canons; unless indeed he prefers to 
rely for success at the bar upon political influence, or 
back-stairs chicane. It is an art which must necessa- 
rily enter into every act of his professional life. Be- 
sides, it conduces to clear thinking, and, by fitly 
arranging the ideas, enables us to carry on with com- 
parative ease long and complex trains of thought 
which otherwise would be intolerable. Of course, is 
will not cure incapacity or natural inaptitude, not 
does it pretend to do so; and a legal genius will 
apply all its principles from an intuitive hold upon 
them; but a large proportion of junior men stand be- 
tween these two extremes, and will find logic to be a 
labor-saving aid for the ordinary mind, and, therefore 
one to be assiduously cultivated, The purpose of this 
paper is to point out, as briefly as may be, some spe- 
cial relations which exist between law and logic, and 
to recall the attention of the student to the underly- 
ing principles of the latter science, with which, doubt- 
less, he was familiar in the schools, 

If a forensic argument were thrown into an orderly 
series of syllogisms, it would be found that the major 
premise of each of the syllogisms is a rule of law, 
the minor premise a proposition of fact; and that the 
resulting conclusion is a comparison of such allega- 
tions of law and fact. If thereupon either of the 
premises should be considered in relation to the other, 
it would be seen that each premise is established by 
opposite methods of procedure: that the tule of law 
is laid down by a process of deduction, usually from 
precedents or from statutes; while the proposition of 
fact is sustained by induction from the proofs as these 
appear in evidence. A legal conclusion then is drawn 
out by comparing a premise of law, ascertained by a 
process of deduction from the body of the law, and a 
premise of fact as upheld by the evidence, and is a 
judgment affirming or denying one of the other. The 
major proposition is an inference found upon an in- 
vestigation of the law generally, the minor is wholly 
concerned with the matters which are established — or 
claimed to be established — by the proofs in the case 
specially at bar. But this analysis is perhaps more 
particularly observed and dwelt on in the pleadings 
in an action, of which the arguments of counsel are 
merely the amplification. 

The order of argument in a pleading will, when 
stated in extenso, be found to be as follows: The major 
proposition affirms that by reason of certain legal or 
equitable relations between the parties, certain rights 
and obligations arise, a violation of which creates the 
stated liability; the minor alleges the rights and 
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duties to be existing ones, and that the infraction 
complained of is a fact; and the conclusion is the re- 
lief asked for. The proposition of law is silently 
assumed by the pleader and not spread upon the rec- 
ord —is left, in fine, to be set forth and developed 
by counsel in court—but the proposition of fact to 
be constructed from the allegations in the pleading is, 
or should be, shaped with special reference to the legal 
premise thus withdrawn from view, so that, upon 
the trial, the conclusion for relief shall necessarily 
follow if the minor premise of fact is sustained by 
the proofs which come out in the case. 

The law, as daily administered in courts of justice, 
that is, so far as it is a practical and not a speculative 
science, is deductive; and the labors of the bench 
and bar consist in finding legal principles which may 
serve as major premises for the case at bar, while, it 
may be noted, it is the province of the jury to con- 
struct the minor premises of fact and draw out the 
general conclusion. In its practical administration 
then the law has two relations to logic; it is deduct- 
ive as to its own rules, and inductive as to the facts. 
The court pursuing one method lays down the first 
premises, the jury pursuing another finds the second 
premises, but the lawyer has to deal with both. 

Taking the legal syllogism, then, as it is usually 
framed at law, it is observed: that materialiter it em- 
braces through one of its premises the whole science 
or range of the municipal law, in which as in a mine 
the lawyer delves to obtain his legal predicates; and 
that by another premise it touches upon evidence, on 
practice, and especially deals with the inductive 
method in its entire scope; that formaliter it rests 
upon three fundamental principles of pure logic, which, 
when properly developed, exhibit themselves in the 
concrete forms of the syllogistic process. Law and 
logic, then, are related as matter is to form, as the 
mind knowing is to the thing known; and since both 
sciences are deductive, that is, are constructed from 
first principles and not from observed facts, one would 
antecedently expect to find the relation between 
them close and instructive. 

As all complex reasoning, by which two ideas are 
severally compared in the premises with a third, and 
thence in the conclusion with each other, may be 
thrown into a syllogistic form, the elementary forms 
have been found to be three, of which all others are 
but mutilated copies, and have been named by logic- 
ians the categorical, hypothetical and disjunctive 
forms of argument. And these three forms of dis- 
cursive thought are developed by the operation of 
three laws of the rational faculty, which laws are 
indeed but the reasoning mind itself, discovering itself 
by the three modes in which it operates in reasoning ; 
which laws are summed up thus: I. The law of iden- 
tity ; that ideas which agree can be united in thought 
and affirmed of the same subject, at the same time. 
II. The law of contradiction; that the same idea can- 
not, at the same time, be affirmed and denied of the 





same subject. III. The law of excluded middle; 
that either a given judgment is true or it is contradict- 
ory; there is no middle course. The categorical and 
hypothetical arguments rest on the two prior laws, 
and the disjunctive upon the third, while others, such 
as the sorites, enthymeme, and the like, may be re- 
duced readily to one or another of such forms. Of 
course, it is not pertinent to the purpose of this paper 
to enter into details which are supplied by the logic- 
ians; but some suggestions may properly be offered 
to prove the statement, that the three syllogistic forms 
are evolved from the three laws of discursive thought, 
since it differs in one respect from the opinion ordin- 
arily laid down on the subject. And for concision 
the language of the logicians will be used. 

If we take any two particulars, perceived by the 
senses, and compare them, we construct a proposition : 
if again we compare the two terms of the proposition 
each with a third particular obtained in the same 
manner, and thence draw a conclusion concerning the 
terms, we construct a syllogism. These two terms, 
with the third or middle one with which they have 
been alternately compared, may be called real ideas, 
because they represent particulars actually existing in 
the real world. But another sort of idea is obtained 
by generalizing wherein the mind culls those qualities 
which are common to existing things, grouping the 
several things by the notion or idea of the common 
quality, and again by the same process grouping such 
notions under a still higher generalization, and so on 
indefinitely until all are included under the common 
quality of existence. But the ideas so obtained are 
notional not real ideas since they are the elaborations 
of the mind, and exist in and for the mind, in mente 
cum fundamento in re. Now it is evident that a 
real thing or whole contains in it as its parts all 
the notional ideas that may be predicated of it: 
and per contra that a notional idea as a whole con- 
tains under it the existing things predicated of 
it as parts. Whence a real whole is a notional 
part, and a national whole is a real part: they are of 
distinct orders of thought, and are reciprocally con- 
taining and contained. And it may be noted, by the 
way, that these generalized or notional ideas furnish 
the ordinary language of the law. 

Now it is conceded that all complex reasoning is 
from whole to the parts, or from parts to the whole. 
The first is the deductive process, the second an in- 
ductive one. But it is of the last importance for the 
student to have clearly in his mind whether by the 
word “whole” he means a real or a notional whole 
else the entire system of logic will be, for him, hope- 
lessly awry and obscure. 

In deduction he is arguing from notional wholes 
down to notional parts or through notional parts down 
toreal wholes, which latter, however, are now held in 
the mind as notional parts. In induction he is arguing 
either from notional parts up to the whole, or from 
real wholes, considered now as notional parts, up to the 
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notional whole. When therefore he is told that the 
canons of reasoning are, in deduction: Whatever 
may be affirmed or denied of the whole may be 
affirmed or denied of the parts; and in induction: 
Whatever may be affirmed or denied of the parts 
together, may be affirmed or denied of the whole; he 
should have clearly before him the above distinction, 
and not confound in an inextricable maze wholes and 
parts entirely distinct. If he is dealing with notional 
wholes and parts (with which indeed he is concerned 
in a strictly legal argument) no difficulty is to be ap- 
prehended in applying the canons. It is only when 
real wholes are mixed with notional ideas that con- 
fusion may occur. 

To come, then, closer to the statement that all 
reasoning is explicated by the three laws mentioned. 
If the student take apart a categorical syllogism in 
deduction he finds that the notional idea B. is 
affirmed to be contained in the notion C. as a part; 
that the notion A. is contained in B, and thence it is 
concluded that A. is contained in C., viz.: B. is C., A. is 
B.,ergo A.is C. The reasoning here is from whole to 
parts and the ideas are notional. If he take apart a 
categorical in induction, he finds that certain particu- 
lars bbb are affirmed of C.; that A. is affirmed of the 
particulars, whence A. is affirmed of C. Here the 
reasoning is from parts to the whole, and the singu- 
lars enumerated, whenever they happen to be real 
wholes, are considered as notional parts; and both 
arguments manifestly proceed on the laws of identity 
and contradiction; for, by the first law, we draw all 
affirmative conclusions, and, by the second, all nega- 
tive ones. 

In explaining the hypothetical argument, logicians 
have fallen into a strange error, from not keeping 
steadily in view the above distinction between no- 
tional and real wholes. They tell us this species of 
reasoning is to be explained on the principle of the 
sufficient reason, thus formalized: Whatever exists or 
is true must have a sufficient reason why the thing or 
proposition should be as it is, and not otherwise. It 
is not necessary to state here how this rule is applied 
to the hypothetical syllogism, since the student will 
find it drawn out at large by Sir William Hamilton 
($ 180n Logic), where that great master admits he 
is dissatisfied with the argument in favor of the rule, 
and, in after years, disclaimed it altogether. Remind- 
ing the student, then, that the reasoning of this form 
is from reason to consequent, so that by granting the 
reason (as it is termed) we must grant what follows 
from it, or, by rejecting the consequent, we must also 
reject the reason, an example, for the sake of brevity, 
is transcribed : 

If the law prevail the rights of the weaker are 
secured ; 

But the law prevails in all well ordered States ; 

Therefore, in such States, the rights of the weaker 
are secured, 

Here the “prevalence of law” is the rea- 





son from which “security of rights to the weak” 
flows as a consequence; the reason is affirmed of 
“well-ordered States,” whence the consequent is 
affirmed or concluded of such communities. Now — 
to close with the error —it sometimes happens that 
the reason may be a real whole out of which pro- 
ceeds the consequent as an effect, and the reason then 
would be the condition of the consequent, but in a 
physical sense; in like manner it may be insisted 
that the cause (r2ason), as a whole, contains the effect 
(consequent) as a part, which would be reasoning, 
indeed, from whole to part, but only because it is 
from cause to effect, and, of course, such reasoning is 
merely physical, and therefore extralogical. But it is 
manifest that in logic a real whole is a notional part. 
Hence, in all cases (for that no difficulty should occur 
when the terms are notions is obvious) the reason 
stands to the consequent as a part to the whole, 
as the contained to the containing, as subject to 
predicate; and thus in affirming the reason we argue 
from notional part to whole; in denying the conse- 
quent from notional whole to part. And thence it is 
said here that, in using this species of argument, we 
argue on the laws of identity and contradiction, pre- 
cisely as in categorical reasoning. The law of sufficient 
reason should be excluded from the domain of pure 
logic as a mere physical principle, which, so far as it 
includes the three laws of discursive thought, is un- 
necessary ; and, so far as it excludes them, is the phys- 
ical law of causation. In all cases of a comparing of 
two ideas with a third, we are forced to affirm (iden- 
tity) or deny (contradiction) and we must take either 
course (excluded middle). Thus the conclusion is but 
a statement explicitly of what has already taken place 
implicitly in the premises. Whatever is added to 
these laws is foreign to pure logic and is equally foreign 
to its relations with legal science. 

It is plain upon a bare inspection that disjunctive 
reasoning is explained by the law of excluded middle. 
But it should be noted that the three laws of thought 
are separate, not distinct, and bear to each other the 
same relations which exist, e. g., between the sides of 
a triangle. 

The three several forms into which a legal syllo- 
gism may be thrown are not, then, “artificial” in the 
sense that they are mere artifices or trifles, to be taken 
up and abandoned at will, but are forms necessarily 
evolved by the discursive thought itself, as it operates 
in reasoning, and in this wise determined by the three 
laws aforementioned, That these forms have a basis 
in reason, and are, indeed, identical with it, must 
redeem them from the old charge of frivolousness, 
while it may induce an ingenious student to trace his 
arguments to their sources, however irregular the 
shapes they take, and, by a division of labor as it 
were, to test his conclusions by separating them into 
matter of law, and the formula of clear thinking. 

To recur to the legal syllogism, whose forms have 
been pointed out and the laws by which these are 
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developed traced to the reasoning faculty itself; it is 
observed, first: That, e. g., as the physician or the his- 
torian builds up his theory from observed facts by 
induction, so the lawyer constructs his science by 
deduction from first principles — (founded, says Best, 
J., on the law of nature and the revealed law of God; 
if the right sought to be enforced is inconsistent with 
either of these the courts cannot recognize it. 2 B. 
& C. 471. In other words, the body of the law as 
has been learnedly shown by jurists is ultimately 
drawn from those two rules in which the founder 
of Christianity summed up the principles of Jewish 
doctrine). It is plain then that in eliminating from 
the general body of the law such rules as may be 
applied to the case at bar, he mainly deals with the 
deductive process and that his predicates will be im- 
variably notional ideas. He may by possibility push 
his inquiries up to the two primary principles indi- 
cated, but it is usual in practice to rest the case upon 
others, deduced indeed from those two rules in the 
last analysis; for sometimes it is to be feared that too 
remote a search carried up to such sources might tend 
to imperil his cause. And secondly, upon an analysis 
of the legal syllogism itself it will be found to be 
framed as follows: 

1. The major proposition which expresses a general 
rule. 

2. The minor, which expresses its application. 

3. A conclusion expressing the judgment inferred. 

The following cautions will be found of practical 
value to the student in testing the validity of the syl- 
logism. First, in categorical arguments observe 
whether the terms of the conclusion are compared in 
the premises with the middle term in the same sense. 
Second, in hypotheticals observe whether there is a 
well-grounded relation between the reason and con- 
sequent, for the former may be false, or the latter true 
by another reason; the rule being, that with the rea- 
son the consequent is affirmed, and with the conse- 
quent the reason is denied. But it does not follow 
from a denial of the reason that the consequent must 
be denied, since it may be established by another rea- 
son. Third, in disjunctive arguments observe whether 
the division is complete; for legal ideas are not only 
contradictory involving but one relation to be affirmed 
or denied, but usually stand to each other as contra- 
ries, thus involving many relations. A. is either B 
or C. is a contradictory; A. is either }, ¢, d, etc., is a 
form for contraries, and both formule call for strict 
scrutiny into the fairness and fullness of the dividing 
members. 

The order in an extended argument at law in its 
essential or interior form is deductive, that is, it is a 
leading of proof out of higher or more general legal 
propositions; but when facts are to be established 
the process is an inductive one. It is perhaps more 


advantageous for the student to consider a legal pro- 
bation in its external forms, that is, as it is either 
synthetic or analytic. 


The probation is analytic 





where the conclusion of a preceding syllogism fur- 
nishes the major proposition of the one following. 
It is synthetic where the conclusion of a preceding 
syllogism furnishes the minor proposition of the one 
following. In the first, the argument is from predicate 
to subject, and the principles of law are evolved out 
of the conclusion. In the second, the argument is 
from subject to predicate, and the conclusions of law 
are evolved out of principles. From the nature of 
legal science as a deductive one, either method may 
be indifferently used, but a vigorous argument usually 
seizes upon and combines both. And in testing a 
legal probation, the following cautions are of use: 1. 
Nothing is to be taken for granted which requires 
proof. 2. That cannot be used in proof which is a 
mere consequence flowing from the. matter to be 
proved. 3. The proposition to be proved cannot be 
used to prove itself. 4. No gap or hiatus in the pro- 
bation is to be made. 5. No change of the proposi- 
tion to be proved is to be made in the course of the 
argument; which frequently happens from the am- 
biguity of the terms used. And in attack it may be 
further considered: first, whether there are formal 
defects in the reasoning; second, whether manifest 
absurdities follow, “ex absurdo, for that thereupon 
sha!l follow an absurdity, quasi a surdo prolatum, be- 
cause it is repugnant to understanding and reason” 
(Co. Litt. 11 a.); third, whether there are contrary in- 
stances, and, finally, whether there are positive argu- 
ments which show the contradictory of the disputed 
proposition to be true. 

The efforts of counsel in court are directed to estab- 
lish the cause in hand, that is, to prove the truth of a 
proposition by or from other propositions which are 
common ground of argument, and this to the satis- 
faction of other minds than his own. He does so, 
directly, by bringing forward positive principles of 
law, the usual mode of argumentation; or, indirectly, 
by showing that something impossible or absurd fol- 
lows from a proposition in question. In the latter 
case it should be noticed whether conflicting propo- 
sitions are contradictory and not contrary, for, if con- 
trary, any number of relations may be argued away 
without compelling assent to the one sought to be 
enforced; and also whether the absurdity is real and 
not seeming. From a real absurdity we may argue 
back to the falsity of the original proposition, at least 
in its relation to the matter in dispute. But these 
suggestions exhaust the space which can be given in 
this paper to the mere forms of the legal syllogism and 
legal probation. They are intended rather to serve as 
hints and to provoke the more elaborate reflections of 
the student. 

Finally, something should be said which more 
nearly concerns the matter of a legal argument, viz. : 
as the matter to be established is a rule or proposition 
of law, or is a statement of facts to be proven by the 
evidence. 

In the first instance counsel establish the law of 
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the case. 1. By such statutes, if any, which are 
applicable to the case at bar, and, by interpreta- 
tion, to include or exclude such cases as the one 
in hand. 2. By precedents, either directly in point, 
or as furnishing a rule to be applied by parity of 
reasoning to the matter in dispute. 3. By ordinary 
maxims of the law (Co. Litt. 67 a). 4. By the skilled 
opinions of jurists ad rem. 5. By customs of trade 
and the rule modus et ¢ tio vincunt legem, as fur- 
nishing the law for the particular case. 

The argument from analogy, or by parity, is of 
frequent use at law, since language is wholly inade- 
quate to frame a rule which shall fit exactly all the 
combinations of fact brought into a court to be adju- 
dicated. A rule ora statute is framed to meet and 
determine a class of cases, and the question will then 
arise whether the case in hand falls within the class 
to which the rule is plainly applicable, or is to be 
relegated to another class; in other words, is the case 
at bar sufficiently like the cases of a class, to be sub- 
ject to the rules of law admittedly applied to such 
class? If the resemblance or analogy is strong, close 
and clear the case will, usually, fall within such class 
and be decided by the law of the class. But the 
term “analogy” is also used in another way. There 
may be not only a likeness or resemblance between 
adjudicated cases and the one at bar, but, also, be- 
tween classes of such cases, so that the resemblance 
or analogy will fall upon the likeness of the relations 
of such classes; and the resemblance, though con- 
vincing, may be called remote. If the principles of 
our law were drawn out into system and scientific 
shape, it were permissible here to refer to the differ- 
ence between generic and specific analogies, but in 
its present condition the distinction might be thought 
to savour of subtlety, and the resemblances, to be 
practically relied on, are, therefore, those which may 
plainly occur between special cases, and between the 
relations which may exist among classes of instances. 

In an argument to prove a given statement of facts 
from the evidence, the pleader (and counsel in argu- 
ment) generally eliminate the facts which constitute 
the cause of action and those circumstances which 
surround the cause (res geste) from those which are 
adduced on the trial in proof of the truth of the state- 
ment. And the degrees of such proof may perhaps 
be stated thus: 1. Facts judicially noticed without 
proof. 2. Facts presumed by the law, e.g., Estoppels. 
3. Admissions, or the testimony of the opposing party 
himself and those in privity with him. 4. Writings 
of various kinds. 5. The testimony of witnesses to 
the facts. The memory of a witness, it may be sug- 
gested by the way, is often a prime source of error. 
He brings forward groups, and insists upon facts or 
his recollection of them, passing over or modifying 
the force of other circumstances, so that the entire 
theory of a case may be shaken by him and perhaps 
falls. Without enlarging upon too extensive a sub- 
ject, it may be said the testimony of witnesses may in 








general be tested by their integrity, intelligence, and 
extent of knowledge of the special facts in question, 
the consistency of their statements inter se, and with 
probable facts or contrary testimonies, their number, 
and whether they give the fact itself or merely a view 
or opinion upon it. And trivial matters are often of 
moment in the determination of the truth of testi- 
mony. In fine, since testimony is but a communica- 
tion of the personal experience of the witness, it may 
be considered in two aspects: as respects the trust- 
worthiness of the witness and his ability to furnish 
the truth, and as respects the probability of the fact 
itself. 

In addition to these materials which are woven by 
the advocate into the structure and woof of his argu- 
ment, favoring points are often drawn from the antece- 
dent probabilities of the case; as from those surround- 
ing circumstances (res geste) which strengthen or con- 
firm his theory of the facts immediately in question. 
And he often relies upon an experienced connection 
between facts by which, in a series of facts, each lends 
its support to the other; or, from one fact ascertained 
that another which is its uniform concomitant may be 
safely presumed; or again upon other presumptions 
of fact, e. g., from the skilled opinions of witnesses; 
or, that cases which resemble each other in known 
respects will resemble each other in circumstances not 
otherwise known. Lord Coke also mentions the ar- 
gument, ab inconvenienti, from public policy, Co. Litt. 
66 a, ab impossibili, 11 a, and a multo fortiori, 260 a, 
as among the recognized resources of the advocate. 

To conclude: Logic is certainly a valuable subsidiary 
aid to the average mind in argument. It begets a 
habit of thinking clearly and closely and with a cer- 
tain order which of itself is invaluable. Nullum est 
preeceptum in hac arte quomodo verum inveniatur, sed 
tantum est, quomodo judicetur. It is not an art which 
compensates for lack of insight, nor does it give the 
matter acquired by industry alone, though it does 
smooth the ruggedness of the road to learning, and 
points the way. Neither does it compensate for 
absence of tact or of ease and unusual quickness of 
apprehension, or of brilliancy of imagination or a nice 
finish in argument. These and the like are part and 
parcel of the mental constitution of each individual, 
and are peculiar to him. But it does enable the 
reasoner to test the validity of his own reasoning, and 
to take apart at a glance that of his adversary; to 
weigh its cogency and see where lies the strong and 
where the weak parts, and to take up his weapons 
accordingly and use them with what strength of 
ability he has. He will be able to reason with method, 
and not vaguely and at random. He may relieve the 
subject of inconsequences of his own, and perceive 
them in others. Facts indeed may be plastic materials 
in the hands of an orator, and he can fashion them 
into any shape almost at will; but when the reason 
and not the imagination is immediately addressed, 
logical methods, well selected and combined, must un- 
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doubtedly be reckoned among the necessary resources 
of the pleader and more especially of the advocate. If 
the matter of an argument is true and convincing then 
it is all the more effective when drawn out in the 
forms and by the methods of the discursive faculty ; 
and developed, not by chance only, but by rule and 
with the definite clearness of science and order. 
Morrmore Sanprorp. 


———_+ > oe —_—_ 


UNLAWFUL SCRUPLES. 


There are Pharisees in modern times as well as in 
days of old. Sometimes, indeed, the christian Phari- 
see is also a publican, and thinks that keeping a drink- 
ing saloon is as honest a mode of getting a livelihood 
as collecting the revenue. It is not uncommon to 
find a soi disant converted sinner of this sort refusing 
to perform some plain duty to society, on the ground 
that his duty to God forbids his rendering himself 
agreeable to his neighbor. This straining at gnats 
is often witnessed when a witness refuses to be 
sworn, even though his sect does not protest against 
the utility of oaths in a court of justice. Quakers, 
Moravians and other denominations, which avoid 
oaths on principle, are, of course, to be respected for 
their scruples. But, when a witness, not at all remark- 
able for an aversion to swearing in private life, ob- 
jects to being sworn in a judicial proceeding, the 
probability is that he has secret reasons for declining 
to take the ordinary test of veracity. He is about tell- 
ing a falsehood, and thinks that his fraud on one of 
the parties to the suit may be facilitated by the pre- 
tense of being scrupulous, while at the same time he 
avoids the guilt of perjury. Judges, we think, ought 
to show little regard for such squeamishness on the 
part of witnesses except when the rules of his religion 
prohibit the use of oaths. The general religious obli- 
gation acts with especial force on such persons whose 
unsworn communications may be thus far privileged. 
But other witnesses, and particularly females, have a 
superstitious dread of perjury, though they have little 
moral apprehensions of the future consequences of 
dishonesty and fraud. 

The Sydney Mail gives an account of an Australian 
who refused to take an oath before the Gundali police 
court, when investigating a charge of felony. The 
witness said “he saw the legislature setting God’s 
laws at defiance, and did not see why he should be 
sworn by that name.” He offered to make an affirm- 
ation on the Bible; but, as he was not a Quaker or 
Moravian, the court would not allow this. As he per- 
sisted in his silence the judge ordered him to be com- 
mitted for contempt. The witness resisted this process 
so stoutly that the judge consented to let him depart 


on the strange condition that he would never appear 


in a court of justice again. The man seems to have 


been an infidel, and atheism, if avowed, is punishable 
by the common law which prevails in the Australian 





colonies. Blasphemy, however, is latterly very rarely 
punished in England. Although christianity forms 
no part of our constitution, yet, avowed infidelity or 
atheism would, doubtless, be punishable in several of 
the States. Refusing to be sworn, however, is a 
practical matter. To decline taking an oath in a legal 
suit is as vicious as the unreasonable habit of cursing, 
in which many indulge. The Sydney Mail thinks that 
oaths ought to be abolished, because the court has no 
power of increasing punishment in a future state. But, 
if an oath acts on the religious feelings and incites 
ideas of solemnity in the mind of the witness, it is 
surely not without the very sanction which the Mail 
denies. The temporal uses of judicial oaths, however, 
completely justify the present system. 


> 


NEGOTIABLE INSTRUMENTS—RES GEST. 


When any thing connécted with the making of a 
promissory note, bill of exchange, or other instrument 
is in question, parol evidence may be given of such 
matter if the suit is between the parties to the instru- 
ment. This is what is called evidence of the res geste. 
The construction of the document is for the court. 
But evidence relating to the res geste is for the jury. 
Interpretation is a question of law for the court; res 
geste are questions of fact for the jury. It is often, 
however, hard to distinguish between these two 
classes of questions. For evidence of the res geste 
often reverses the construction. Nothing is more 
common than to prove that the word “received” ap- 
pended to a bill is untrue, or that a deed, note, or bill 
bears a false date, or that a note or bill was signed by 
a person only as agent for another. 

In the recent case of Haile v. Peirce a promissory 
note ran as follows: “ Four months after date we, the 
president and directors of the Dulaney’s Valley and 
Sweet Air Turnpike Company of Baltimore county, 
promise to pay to William F. Peirce or order one 
thousand dollars with interest for value received.” 
The note was signed by C. T. H., “president,” I. N. 
H. & I. G. D., “directors,” and E. R.S., “secre- 
tary.” In an action to recover on the note it was held 
that parol evidence was admissible to show that the 
drawers of the note signed it as agents of the company 
and not as individuals. This case seems to be free 
from all difficulty, inasmuch as the note purported on 
its face to be made for the company. Where a change 
is made in the date of a note by the holder, after its 
execution and delivery, the question is more difficult. 
Yet if the change is immaterial, and only in accordance 
with the intention of the parties to it, the note is 
still good. Duker v. Franz, 3 Am. Rep. 314. If the 
instrument passes to a holder for value and without 
notice that it is an accommodation instrument, it can 
be enforced against the corporation, even though it 
have been a mere accommodation note. Monument 


National Bank v. Globe Works, 3 Am. Rep. 322. But 
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as between the immediate parties the want of consid- 
eration and every matter connected with the res geste 
may be proved by parol evidence. 

Negotiable instruments thus differ from deeds in 
respect to the law of evidence. The assignee of a 
mortgage takes subject to the equities between mort- 
gagor and mortgagee. But no such evidence is ad- 
missible if the instrument be negotiable and passed 
by delivery for value. 

—---- © © Oo ——— 


THE TRANSPORTATION OF DOGS. 


Dogs are, by many people, regarded as very valu- 
able adjuncts to a pleasant existence. This is 
especially the case in England, and to some extent, 
also, in the United States. These animals are 
often the subject of litigation, and their importance in 
the economy or the esthetics of life is thus conclu- 
sively established. See Zownsend v. Wathen, 9 East, 
227; Vere v. Lord Cawden, 11 id. 568; Smith v. 
Peliah, 2 Str. 1,264; Wilkes v. Slatch, 22 Barb. 506; 
Sarch v. Blackburn, 4 C. & P. 297; Loomis v. Terry, 
17 Wend. 496; Brown v. Carpenter, 26 Vt. 638. 
Travelers and hunters often find it desirable to 
transport their dogs by the intervention of a common 
carrier; and unless the animal isa poodle or a pet, 
which can be carried in the lap, or kept under the 
immediate surveillance of his master, the servants of 
the carrier are charged with its safe conveyance. 
Such persons may wish to know what liability 
attaches to a railroad company, or a carrier by water, 
when they assume the carriage of such animals. 
The adjudication on this precise point is exceedingly 
limited, even in England, and there is a total absence 
of decisions on the point in this country, so far as 
reported. 

The course of decisions both in England and the 
United States during the last half century, has been 
in favor of the modification of the common-law liabili- 
ity — when applied to the transportation of live animals, 
See Carr v. Lancashire & York Railway Co., 7 Exch. 
712; McManus v. Lancashire Railway Co., 2 Hurl. & 
Norm. 702; Palmer v. Grand Junction Railway Co., 
4 Mees. & Wels. 758; Clarke v. Rochester & S. Rail- 
way Co., 14 N. Y.573; The Mich. S. & N. Ind. Rail- 
way Co. v. McDonough, 4 Am. Rep. 466 (21 Mich. 165.) 
In the case last cited the supreme court of Michigan 
decided that railroad companies, in the absence of 
statutory requirement or of special contract, are not 
liable as common carriers in the transportation of live 
animals. If the doctrine of this case is generally ac- 
cepted in the courts of the several States of the Union 
(and we think it ought to be on principle), the common- 
law liability does not attach to dogs in course of trans- 
portation in this country. In England by the Railway 
Traffic Act of 1854, 17 & 18 Vict. ch. 31, § 7, railroad 
companies are expressly made common carriers of cat- 
tle, horses and other animals, except as they may 
limit their liability by notices or contracts, which may 





be held reasonable by the courts. The difference be- 
tween the law as laid down by the supreme court of 
Michigan in this country, and that provided by statute 
in England, is, that if dogs were received for trans- 
portation without any special contract or notice by an 
American carrier, such carrier would only be liable as 
an ordinary bailee, but if dogs were received by an 
English carrier without any special contract or notice, 
such carrier would be liable as a common carrier. It 
is doubtless competent for an individual or company 
to assume the duties and responsibilities of a common 
carrier of dogs. Such was the case in Stuart v. Craw- 
ley, 2 Stark. 323. This was an action against a com- 
mon carrier of dogs, to recover for the loss of a grey- 
hound. The defendant’s servant took the dog with a 
string around its neck, and gave a receipt for its de- 
livery. The dog was afterward tied up by a string 
but slipped his head through and escaped. Lord 
Ellenborough held the defendant responsible, and in 
his opinion said: “ The case is not that of the delivery 
of goods imperfectly packed, since there the defect is 
not visible, but in this case the defendant had the 
means of seeing that the dog was insufficiently se- 
cured, After a complete delivery to the defendant, he 
became responsible for the security of the dog; the 
property then remained at the risk of the defendant, 
and he was bound to lock him up or take other proper 
means to secure him. The owner had nothing more 
to do than to see that he was properly delivered, and 
it was incumbent on the defendant to provide for his 
security.” Such is the liability of carriers who hold 
themselves out as common carriers of the canine 
species. 

In North-eastern Railway Company v. Richardson 
and Sisson, 26 L. T. N. 8. 131, the defendants were 
not common carriers of dogs. They had limited 
their liability, in pursuance of 17 and 18 Vict. ch. 31, 
$7, by notice. The evidence in the case showed 
that plaintiffs delivered to the defendant company a 
valuable dog to carry, paying the fare demanded, but 
getting no ticket and entering into no special con- 
tract. The dog, when delivered, had a leathern collar 
around its neck and a strap attached to the collar ; 
and, while on the journey, one of the defendants’ 
servants tied the dog up by this strap at a station 
where the dog had to wait till another train came 
up. The dog became frightened, slipped its collar, 
ran away down the track and was killed by the 
defendants’ cars. It appeared further that the notice 
limiting the liability of defendants was regularly 
posted, according to the statutory requirement, and 
read as follows: “The company will not receive dogs 
for conveyance unless they have proper chains and 
collars attached, and then only upon condition that 
they are not responsible for loss of or injury to the 
animals, in the event of their fastenings proving 
insufficient.” The court decided that the company 
were not common carriers of dogs, and that as plain- 
tiffs, by sending the dog with the collar and strap on, 
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themselves suggested that as a proper mode of secur- 
ing the dog, they could not recover. But, in the 
absence of any statute, such as the “ Railway Traffic 
Act” in England, we apprehend that no notice or 
special contract on the part of the carrier would be 
necessary to limit its liability in the conveyance of 
dogs to that of bailee for hire. The Mich. 8S. and N. 
Ind. R. R. Co., supra, The owners of dogs in this 
country, therefore, who commit these valuable ani- 
mals to the care of railway companies, or other car- 
riers, without any agreement or notice posted, must 
not expect that the carrier assumes any other respon- 
sibility than that of ordinary bailee. Where a num- 
ber of dogs are transported together in the same 
apartment, it might become a question whether the 
carrier was liable for injuries inflicted by the dogs 
upon each other. 

In Smith v. The New Haven and Northampton R. R. 
Co., 13 Allen, 531 the general principle was laid down 
that carriers are not liable for injuries committed by 
vicious animals upon each other or themselves in 
course of transportation. But it appears to us that it 
would be a question for thejury whether the carrier 
were negligent in placing several dogs, of known 
animal antagonism and propensity to fight, in the same 
apartment in close proximity. 

Although the liability of carriers while conveying 
dogs is specifically a novel one in America, yet it is not 
improbable that it will come before the courts for ad- 
judication in view of the increase in the distance 
between the centers of civilization and the hunting 
grounds and the increasing disposition of the Ameri- 
cans to have, preserve, and be attended by fine-bred 


dogs. 





CURRENT TOPICS. 

Acquittals, and not convictions, on trials of im- 
peachment are the rule. Senates invariably prefer 
to err, if at all, on the safe side when sitting as high 
courts of impeachment to try distinguished executive 
or judicial officers, and the legal presumption that 
every man is innocent until proved to be guilty never 
was more strikingly illustrated than in the history of 
trials of impeachment. Governor Reid, of Florida, was 
recently tried for high crimes and misdemeanors while 
in office and acquitted of the impeachment charges. 


The impeachment of Judge Cardozo being a fore- 
gone conclusion, that gentleman forwarded to the 
secretary of state his resignation as justice of the 
supreme court and accompanied it by a letter to 
the Hon. D. B. Hill one of the judiciary committee 
in which he affirms his entire honesty of purpose and 
uprightness of intentions andadds: “I have labored 
with unceasing zeal, and at the sacrifice of social en- 
joyment and usual recreation, to so perform my duties 
as to earn public approval. The combination of my 
enemies at the bar and of a portion of the press has 





unjustly deprived me of that boon, and official station 
has no longer any attraction tome. These consider- 
ations led me several months ago to prepare my re- 
signation, but I could not act upon it while a commit- 
tee of investigation into my official conduct was in 
session.” 

The investigation having closed “ and all that could 
be said against (him) within or without the rules of 
evidence or which by hearsay, inplication or inference 
could be used to (his) prejudice, having been put upon 
record” he appeals to that record for his justification 
and retires to the shades of private life. Of his reasons 
for resigning with an impeachment impending he says: 
“T have not time, means nor health to consume in 
vainly resisting a foreordained partisan decision of a 
large political majority.” By this act the State is 
relieved of a judge, who, whether or not guilty of the 
grave charges made against him, had so entirely lost 
the confidence and respect of the public as to destroy 
his usefulness and to bring the administration of jus- 
tice into disrepute. The assembly has decided not to 
take further action on the impeachment of Justice 
Cardozo, the object and moral effect of impeachment 
having been attained. 

The judiciary committee of the assembly, to which 
was referred the charge made by William D. White 
against Judges Talcott, Barker, and Daniels of the 
fourth judicial department, reported on Tuesday last 
that the charges were not sustained in the slightest 
degree, but that on the contrary the evidence adduced 
proved the entire honesty and integrity of these 
judges, and was a complete vindication. The com- 
mittee strongly condemned the conduct of Mr. White 
who made the charges. 


On Friday of last week, George G. Barnard, justice 
of the supreme court of this State, was impeached by 
the assembly for mal and corrupt conduct in office, 
on the resolution of a majority of the judiciary com- 
mittee. The minority resolution was to impeach him 
for “mal and corrupt conduct in office and for high 
crimes and misdemeanors.” The resolution of the 
majority was adopted by a vote of 93 to 16. A com- 
mittee was thereupon appointed to inform the senate 
of the impeachment. Messrs. Vedder, Prince and 
Tilden were appointed a committee to prepare articles 
of impeachment. This is the first time within the his- 
tory of the State that a justice of the supreme court 
has been impeached. We trust that Judge Barnard 
will save the necessity for a trial by following the 
example of his brother Cardozo. 


Lord Cairns, ex-lord chancellor of England, has 
been appointed paid arbitrator, at a maximum fee of 
3,500 guineas, under the bill to wind up the affairs of 
the European Assurance Society. This creates some 
dissatisfaction in the English mind, which values 
highly its honor, conventionality and traditional asso- 
ciations, and has given rise to an inquiry in parliament 
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as to whether the pension of £5,000 per annum 
granted on retirement is not the consideration of an 
implied contract between the State and the ex-lord 
chancellors of England, that their time and services 
as judges shall be reserved for their country on the 
judicial tribunals of which they may be members, 
and whether it is compatible with the dignity of their 
position in the judicial world to accept a specific reward 
for their services in the office of arbitrator. The 
attorney-general in reply to this inquiry stated that 
he regarded the engagements of the ex-lord chan- 
cellors, and the compensation which they should 
receive, as matters resting in the honor, good feeling, 
and judgment of the noble and learned persons con- 
cerned. The English judges are well paid, as they 
ought to be; and itis not alittle strange that the 
course of Lord Cairns has been so severely criticised. 

A curious case originated recently in England, the 
subject-matter of which was a gold chain. This gold 
chain was to be purchased and presented to the 
mayor of Batley in pursuance of a resolution of the 
town council. It was to be worth £200 and paid for 
out of the rates. The minority of the town council 
were dissatisfied and filed a bill in chancery to restrain 
the purchase. Counsel for the defense contended 
that the mayor’s office required the badge of a chain 
as essential to its dignity, and “that if the mayor of 
Batley were not provided with one, and there were 
any meetings of mayors on any public occasion, he 
would find himself without one.” But the vice-chan- 
cellor said “that to suppose any reasonable human 
being would pay more respect to a mayor because he 
wore a gold chain, a chain that was bought for him 
out of the rates, a chain which he had not even found 
himself, and which was not therefore a proof of his 
own personal solvency, was a supposition beyond the 
possibility of belief.” The injunction was therefore 
granted, 


We had hoped that the New York legislature 
would repeal the exception to the “ three-years’ rule” 
in the qualifications of attorneys, made in 1870-71, in 
favor of the Albany Law School and Columbia Col- 
lege. The course of study at the Albany Law School 
is only nine months, and in accordance with the pres- 
ent state of the law regulating admission to the bar, 
the successful completion of this brief course of study 
is a legal equivalent to a three-years’ course in a 
practitioner’s office. But, instead of removing this 
unfortunate exception to the three-years’ rule, the 
present legislature have extended the “ benefit” to 
two other law schools, those of Hamilton College and 
the University of New York. While we regard this 
as an equitable arrangement, so far as the law schools 
are concerned, yet we regret the result which will be 
entailed on the general standing and legal qualifica- 
tions of new attorneys. These four exceptions. to 
the three-years’ rule will fill to overflowing the re- 





spective law schools thus favored, but they will as 
certainly counteract, and almost neutralize, the com- 
mendable designs of the new law regulating admis- 
sions to the bar. 


A memorial, urging a copyright treaty with the 
United States, was presented to Lord Granville on 
the 4th of May. The memorial was signed by 
Carlyle, Froude, Stuart Mill, Huxley, Morley; Rus- 
kin and others; and Lord Granville replied that her 
majesty’s government would carefully consider the 
matter. An international copyright law is a desider- 
atum, and the English authors are not to be censured 
for their protest against the way they are treated, 
financially, in the United States. The American 
peovle do them the honor of reading their works to 
an enormous extent, and the American publishers 
usually do them the injustice, so to speak, of printing 
their works without compensating them. Both home 
and foreign authors justly complain of the present 
state of the book relations between America and 
Europe. But the method of removing the difficulty 
proposed by the English authors, in their memorial, 
is just now in disfavor, and suggests that, at present, 
the remedial difficulty may exceed the financial diffi- 
culty complained of. The trying ordeal through 
which the Treaty of Washington, and its predecessor, 
the Johnson-Clarendon treaty, have passed, in order 
to settle the Alabama claims, and the gloomy pros- 
pect still presented, rather discourage the friends of 
international compacts. Such a treaty as the British 
authors desire ought to be made, but the two coun- 
tries have so much to do just now that they will 
doubtless be compelled to postpone the consideration 
of a copyright treaty until a “more convenient sea- 
son.” 


Quos dei volunt ruere eos primo furiunt. The French 
nation, notwithstanding its splendid military exploits 
and venerable associations, has been one of the most 
unfortunate of European dynasties. And the greater 
part of its misfortunes are traceable to the excessive 
irritability of the French people. Not to speak of 
the remote past we have in the Franco-Prussian war, 
and its resultant events, abundant evidence of the 
disposition of Frenchmen to quarrel with their neigh- 
bors or with themselves. The French people became 
“irritated” with the Germans; the republicans became 
“irritated” at the communists, and, after the restora- 
tion of peace, the government was “irritated” with 
the vanquished leaders of the opposition. President 
Thiers is “irritated” frequently with the action of the 
assembly at Versailles, and threatens to resign, and 
finally the people, being “irritated” with certain 
Napoleonic generals, commence proceedings by court- 
martial against them. The trial of Marshal Bazaine 
promises to be one of great magnitude. It is to take 
place in the riding school at Versailles, and will prob- 
ably continue for many weeks. M. Lachaud will be 
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the principal counsel for Marshal Bazaine, and it is 
proposed to summon twelve hundred witnesses to 
testify before the court. We shall not hear of any 
French lawyers emigrating to other lands during the 
prevalence of this “irritation.” 


> 
rr 


NOTES OF CASES. 


The disastrous commercial and social complica- 
tions of the late civil war continue to come before 
the courts for settlement. In Spencer v. Brower, 5 
Am. Rep. (32 Tex. 663), which was an action on 
promissory notes, it was decided that interest con- 
tinues to run in time of civil war on debts due from 
a citizen of one belligerent to a citizen of the other. 
The notes in suit were dated January 4, 1860, and 
were payable in New York State, March 1, 1862 and 
1863, respectively, with interest. The defense 
pleaded no liability for interest during the civil war; 
judgment was rendered for plaintiff for the amount of 
the notes and interest during the whole time; and 
this judgment was afterward affirmed in the supreme 
court of Texas. In Bigier v. Waller, 3 Am. L. T. Rep. 
157, the reverse of the above case was held; and in 
Ward v. Smith, 7 Wall. 447, it was held that “if the 
rule that interest is not recoverable on debts between 
alien enemies during war of their respective countries 
be applicable to debts between citizens of States in 
rebellion and citizens adhering to the government, it 
can only apply when the money is to be paid directly 
to the belligerent; not where there is a known agent 
appointed to receive the money.” If the proposed 
doctrine of this last case had been followed, Spencer 
v. Brown, supra, would not have been decided as it 
was; for there is no evidence that the notes in suit 
were to be paid to an agent residing in the confeder- 
ate States, or that they were payable in any place 
but New York. 





The liability of railroad companies for injuries sus- 
tained by passengers while leaving the cars at stations, 
was very correctly decided in [Ulinois Central Railroad 
Co. v. Slatton, 53 Ill. 133. In this case it appeared 
that the train having stopped at a station, remained a 
sufficient time for passengers to alight, but plaintiff's 
decedent not availing himself of the opportunity, waited 
until the train began to move, when he attempted to 
leave the train without the objection of the employees 
of the company, was thrown under the wheels of the 
cars and received injuries which resulted in death. The 
court held that the negligence of deceased prevented 
a recovery against the company. In cases of this 


character it is a question for the jury whether the 
train has remained a sufficient time at the station for 
all passengers to alight comfortably and properly. 
But if the jury finds such to be the case there is no 
reason why one who leaves the train after it has again 
commenced moving should not take the consequences 
of his want of knowledge, care, attention or prudence. 





One who travels by such a rapid conveyance as the 
railway train should possess alacrity and presence of 
mind, corresponding to the rapidity of the mode of 
conveyance, or else he must take the precaution to 
secure a companion to assist him in his movements 
while traveling. Doubtless a railway company is 
bound to stop its trains long enough to enable decrepid 
and aged persons to leave them in safety; but if an 
unusually long time is required for such persons to 
leave or be removed from the train, it is the duty of 
such person or his attendants to inform the conductor 
of such required delay. Otherwise the conductor 
standing by the side of the train, having waited the 
usual reasonable time, and seeing no one in the act 
of alighting, may signal the train to move, and if any 
person whatever proceeds to leave the train thereafter, 
he does so at his peril. As to liability of railway 
companies for injuries to a passenger caused by leav- 
ing a train at a station for which he holds a ticket, but 
which the train passes quite rapidly without stopping, 
see ante, p. 267. Also, Chicago and Randolph Rail- 
road Co, v. Randolph, 4 Am. Rep. (53 Ill. 510.) 


—_-oo—__—— 


DIGEST OF RECENT ENGLISH DECISIONS. 
CONTRACT OF SALE. 


1. Cargo “ expected to arrive’’ by a particular ship.— 
The defendants’ correspondents at Valparaiso bought 
on their account of 8S. & Co. 600 tons of nitrate of soda, 
and on the 16th of July, 1868, they chartered the bark 
Precursor to bring it to England, and they, on the 
same day, wrote to the defendants of this. On the 
receipt of the advice, the defendants, on the 8th of 
September, made a contract, through brokers, with the 
plaintiff: ‘‘ We have this day sold to you about 600 
tons, more or less, being the entire parcel of nitrate of 
soda expected to arrive at port of call per Precursor, at 
12s. 9d>per cwt. . . . Should any circumstance or acci- 
dent prevent the shipment of the nitrate, or should 
the vessel be lost, this contract to be void.’”’ In the 
mean time, on the 13th of August, an earthquake had 
destroyed the greater part of the nitrate of soda while 
lying at the port of lading; and, it having been deter- 
mined by arbitration, pursuant to the contract, that S. 
& Co. were not bound to supply other soda, on the 2d 
of September the Valparaiso louse had canceled the 
charter of the Precursor. Afterward, on learning from 
the defendants that they had sold the nitrate of soda 
to arrive but not on what terms, they purchased other 
600 tons of nitrate of soda at above the defendants’ 
limit, and obtained a transfer of a charter of the same 
bark Precursor, and shipped the nitrate about the 23d 
of December to the defendants, to enable them to 
execute their contract, if obliged to do so, or to sell at 
a profit, if free. The Precursor arrived in England on 
the 8th of May, 1869, and the plaintiff demanded the 
cargo under the contract of the 8th of September. 
Held, affirming the judgment of the court of queen’s 
bench, that the plaintiff was not entitled to the cargo. 
Smith v. Myers, L. R., 7 Q. B. 139. 

2. Vendor and purchaser: condition precedent : receipt 
of bills of lading: delivery of cargo: agreement that 
purchaser shall bear risks and dangers of the seas. The 
plaintiffs agreed with the defendant to ship on board 
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a vessel a cargo of fresh water ice, and to dispatch the 
vessel with all speed to any ordered port in the United 
Kingdom, “the vendors forwarding bills‘of lading to 
the purchaser, and upon receipt thereof the purchaser 
takes upon himself all risks and dangers of the seas;’’ 
and the defendant agreed to buy and receive the ice on 
its arrival, and pay for it in cash on delivery, at the 
rate of 20s. a ton of 20 cwt., weighed on board during 
delivery. The vessel was lost during the voyage by 
risks and dangers of the seas, within the meaning of 
the agreement, and after the receipt by the defendant 
of the bills of lading. The plaintiffs having brought 
an action against the defendant to recover the value 
of the cargo, held, reversing the judgment of the 
court below, that the plaintiffs were entitled to re- 
cover. Castle v. Playford, L. R., 7 Ex. 98. 


COVENANT FOR TITLE. 

Assignment of lease for lives: covenant that lease is 
subsisting for the three lives. — By deed of July, 1853, 
after reciting a lease of the 10th of March, 1847, from 
E. F. to defendant, for the lives of A., B. and C., and 
the survivors or survivor of them, defendant conveyed 
the premises to plaintiffs, to hold for the lives of A., 
B. and C., and the survivors or survivor of them, and 
covenanted “ that the said lease of the 10th of March, 
1847, isa good, valid, and subsisting lease in the law, for 
the lives of the said A., B. and C., and the survivors or 
survivor of them, and is not forfeited, surrendered or 
become void or voidable.” B. having died before July, 
1853, plaintiffs sued defendant for a breach of the 
covenant. Held, affirming the judgment of the court 
of queen’s bench, that the mention of the three lives 
was mere matter of description, and that the covenant 
only amounted to a covenant that the lease was still 
subsisting, and not to an implied aovenant that the 
three lives were still in existence. Coates v. Collins, 
L. R., 7 Q. B. 144. 

CUSTOM OF TRADE. 


Evidence, admissibility of : usage of trade to control 
written contract : custom in London fruit trade : making 
broker personally liable: principal and agent: broker.— 
The defendants, M. & W., fruit brokers in London, 
being employed by the plaintiffs, merchants in London, 
to sell for them, gave them the following contract note 
addressed to the plaintiffs: ‘‘ We have this day sold for 
your account to our principal”’ so many tons of raisins. 
(Signed) ‘‘M. & W., brokers.”” The defendants’ prin- 
cipal having accepted part of the raisins, and not 
having accepted the rest, the plaintiffs brought an 
action on the contract against the defendants, and 
they sought to make the defendants personally liable 
by giving evidence that, in the London fruit trade, if 
the brokers did not give the names of their principais 
in the contract, they were held personally liable 
although they contracted as brokers for a principal; 
and evidence was also given of a similar custom in the 
London colonial market. Held, that the evidence of 
the custom in the same trade was admissible, as not 
inconsistent with the written contract, on the authority 
of Humfrey v. Dale, 7 E. & B. 266; E. B. & E. 1004; and 
that the evidence of a similar custom in the colonial 
market was admissible, being evidence in a similar 
trade in the same place, and as tending to corroborate 
the evidence as to the existence of such a custom in 
the fruit trade. Fleet v. Murton, L. Ra 7 Q. B. 126. 


DAMAGES. 


Remoteness: injury resulting from two independent 
causes: negligence : breach of contract or duty: measure 





of damages. — The defendants, a gas company, con- 
tracted to supply the plaintiff with a proper service 
pipe to convey gas from the main outside to a meter 
inside his premises. Gas escaped from the pipe laid 
down under the contract into the plaintiff's shop. 
The servant of a gasfitter employed by the plaintiff 
happened to be at work in another room at the time 
of the escape, and went into the shop upon hearing of 
it with a view of finding out its cause. He was carry- 
ing a lighted candle in his hand, and immediately on 
entering the shop an explosion took place, doing 
damage to the plaintiff's stock and premises. On the 
trial of an action against the defendants for their 
breach of contract in not supplying a proper service 
pipe, the jury found, first, that the escape of gas was 
occasioned by a defect in the pipe, and that that 
defect existed in the pipe when supplied; and, 
secondly, that there was negligence on the part of the 
gasfitter’s servant in carrying a lighted candle. Upon 
these findings, held, affirming the judgment of the 
court below, that the plaintiff was entitled to recover, 
and that the defendants were not relieved from lia- 
bility by the negligent act of the gasfitter’s servant. 
Burrows v. The March Gas and Coke Company, L. R,,7 
Ex. 96. 


GENERAL AVERAGE. 


Ship: shipping: spars used for fuel.— The plaintiff's 
ship sailed from Melbourne for London, having on 
board (as is usual with sailing vessels on this voyage) a 
donkey-engine, which was equivalent to ten additional 
men, and without which (or the ten additional men) 
she would not have been seaworthy. The engine was 
used for pumping and also for other ship’s purposes. 
The ship had on board a sufficient stock of coals for 
an ordinary voyage, and was expressly found to be 
seaworthy. On the 10th of March she encountered 
bad weather, which continued till the first of April, 
and then moderated. During this time she strained 
and made much water, and she continued afterward 
to leak; the water could only be kept under by pump- 
ing, and for this purpose it was necessary to use the 
engine, without which she could not have been kept 
afloat. On the 16th of April the stock of coals was 
reduced to one and a half tons, and the captain, in 
order to obtain fuel, directed some spare spars and 
wood, which were part of the ship’s stores, to be cut up 
to burn with the coal; wood alone would not have suf- 
ficed to get up the steam. On the 5th of May the ship 
obtained some coal from a passing vessel, and on the 
16th put into port to obtain a further supply. On 
arriving in the Thames the engine broke down from 
overwork. The ship was exposed to .«o serious risk 
from the water she made while there was sufficient 
fuel on board to work the engine. The plaintiff 
claimed from the defendants, who were owners of 
cargo, a general average contribution in respect of, 1, 
the spars and wood; 2, the extra coal; and 3, the 
injury to the donkey-engine. Held, by Kelly, C. B., 
and Bramwell, B., that the facts showed an imminent 
peril, requiring the sacrifice of the spars and wood, 
and that the plaintiff was therefore entitled to a gene- 
ral average contribution in respect of them; but that 
he was not so entitled in respect of the coal or the 
injury to the donkey-engine. By Martin and Cleasby, 
BB., that no such emergency had occurred as to enti- 
tle the plaintiff to a general average contribution in 
respect to any of the above matters. Harrison v. Bank 
of Australasia, L. R., 7 Ex. 39. 
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LANDLORD AND TENANT. 

1. Assignment of lease: liability of ultimate assignee 
to indemnify original lessee against breach of cove- 
nant.—An assignee of a lease by mesne assignments 
is under an obligation to indemnify the original 
lessee against breaches of covenant in the lease, com- 
mitted during the continuance of his own tenancy; 
and that obligation is not affected by the covenants 
which the assignee may have made with his immedi- 
ate assignor. The plaintiff was lessee of certain prem- 
ises, under a lease containing a covenant to keep in 
repair. He assigned the lease to B., who assigned it to 
the defendants. The assignment from the plaintiff to 
B., and from B. to the defendants, contained express 
covenants with the immediate assignors respectively, 
to indemnify them against all subsequent breaches. 
While the defendants were in possession they com- 
mitted breaches of the covenant to keep in repair, in 
respect of which the lessor recovered damages from 
the plaintiff. In an action to recover over these dam- 
ages against the defendants, held, affirming the judg- 
ment of the court below, that the plaintiff was entitled 
to succeed. Moule v. Garrett, L. R., 7 Ex. 101. 

2. Indemnity: incomplete assignment of term: occu- 
pation under agreement to assign ; use and occupation.— 
The plaintiff was tenant to L. of a farm, from Mich- 
aelmas, 1858, for seven, fourteen or twenty-one years, 
at tenant’s option, at a rent of £80 a year, payable quar- 
terly. In March, 1869, he purported, by an agreement 
not under seal, to assign the residue of his interest to 
the defendant, who entered and occupied the farm; 
but L. withholding his license, which was necessary, 
under the plaintiff ’s lease, no actual legal assignment 
was everexecuted. At Michaelmas, 1870, the defendant 
quitted the farm, having given L. a notice of his inten- 
tion to do so. He might have continued to occupy 
if he had thought proper, but in fact the property 
stood empty after Michaelmas. The defendant, while 
in occupation, paid rent to L. for the plaintiff. He 
never was accepted as tenant by L. In March, 1871, 
the plaintiff paid L., in respect of rent due from the 
September previous, the sum of £40, which he now 
sought to recover from the defendant, either upon an 
implied indemnity, or by way of rent, or for use and 
occupation. Held, that he was not entitled to recover, 
there not having been, under the circumstances, any 
promise to indemnify the plaintiff against rent accru- 
ivg after the defendant’s actual occupation had ceased, 
nor any such relation of landlord and tenant existing 
between the parties as would entitle the plaintiff to 
the repayment by the defendant, either as rent or com- 
pensation for use and occupation, of the sum paid to 
L. by the plaintiff. Crouch v. Tregonning, L. R., 7 
Ex. 88. 

MARINE INSURANCE. 


Misrepresentation of a material fact. —On effecting 
an insurance on freight from Belize to R. Point on the 
Honduras coast (a place the exact locality of which was 
not known to either party) and thence to London, the 
agent of the assured produced and read to the agent of 
the assurers a letter which the owners of the vessel 
had received from the captain from Belize, in which 
R. Point was thus described : ‘It is considered by the 
pilot here as a good and safe anchorage, and well 
sheltered. I have been out and seen the place, and 
consider it quite safe.’’ It was admitted that this 


statement of the captain was made bona fide; but 
there was evidence that R. Point was not at the partic- 





ular season a safe anchorage. In an action upon the 
policy, for a total loss, the judge told the jury that in 
his opinion the letter did not amount to a statement 
of a fact, but merely of an opinion; and he left two 
questions to them, 1. Was the letter read to D., the 
agent of the assured? 2. Did ghe captain and the pilot 
consider that R. Point was a safe anchorage? The 
jury answered both questions in the affirmative, and a 
verdict was entered for the plaintiffs. Held, no mis- 
direction, and that the verdict was warranted by the 
evidence. Anderson v. The Pacific Fire and Marine 
Insurance Company, L. R., 7 C. P. 65. 


NEGLIGENCE. 


Railway company: bailee.—A valuable greyhound 
wes delivered by its owner to the servants of a railway 
company, who were net common carriers of dogs, to be 
carried, and the fare demanded was paid. At the time 
of delivery the greyhound had on a leathern collar 
with a strap attached to it. In the course of the 
journey, it being necessary to remove the greyhound 
from one train to another which had not then come 
up, it was fastened by means of the strap and collar to 
an iron spout on the open platform of one of the 
company’s stations, and while so fastened it slipped its 
head from the collar, and ran upon the line and was 
killed. Held, that the fastening the greyhound by the 
means furnished by the owner himself, which at the 
time appeared to be sufficient, was no evidence of 
negligence on the part of the company. Stuart v. 
Crawley, 2 Stark. 323, distinguished. Richardson and 
another v. The North Eastérn Railway Company, L. R., 
7C. P. 75. 

SHERIFF. 

False return: estoppel: actual damage. —The plain- 
tiff, an execution creditor, delivered a writ of fi. fa. to 
the sheriff, who proceeded to execute it by seizing goods 
upon the premises, and apparently the property of the 
execution debtor, but which were then, in fact, in 
possession of the holder of a bill of sale to whom they 
had been previously assigned. The sheriff remained 
on the premises until dismissed by the plaintiff's at- 
torney, and being directed to return the writ, made a 
return, that he had seized goods of the debtor, and 
kept them until ordered by the plaintiffs attorney to 
withdraw from possession. To an action brought by 
the plaintiff against the sheriff for not levying under 
the writ, and for a false return, the defendant pleaded 
(inter alia), nulla bona, and at the trial, set up, as his 
sole defense, the bill of sale, which the jury found to 
be valid; and a verdict was entered for the defendant. 
Held, that actual damage was necessary to support the 
action; that the defendant was not estopped by his 
return from proving that the goods seized did not be- 
long to the debtor; that as they were found to be the 
property of the assignee they were not availgble for 
sale under the execution; and that, therefore, the 
plaintiff had sustained no damage from the conduct 
of the sheriff, and could not maintain the action. 
Stimson v. Farnham, L. R., 7 Q. B. 175. 


STATUTE OF FRAUDS. 

29. Car. 2, chapter 3, section 4. Promise to be answer- 
able for debt of another: evidence of promise to be pri- 
marily liable.—The plaintiff had been employed to 
construct a main sewer by a local board of health, of 
which the defendant was chairman. When the sewer 
was nearly completed the board gave notice, under 11 
and 12 Vict. chapter 63, section 69, to the occupiers of 
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the adjoining houses, to connect their drainage within 
twenty-one days, or the board would do the work at 
their expense. Before the twenty-one days had ex- 
pired, the plaintiff, having completed the sewer, was 
about to leave the place with his carts, etc., when the 
defendant sent after him, and the following conversa- 
tion took place. The defendant said: ‘‘What objec- 
tion have you to making the connections?” The plain- 
tiff replied: ‘‘I have none, if you or the board will 
order the work, or become responsible for the pay- 
ment.’ The defendant replied: ‘“‘Go on and do the 
work, and I will see you paid.”” The plaintiff accord- 
ingly did the work under the superintendence of the 
surveyor of the board; and sent in the account to the 
board debiting them with the amount. The board re- 
fused payment on the ground that they had not au- 
thorized the order; and after more than two years, 
the account being still unpaid, the plaintiff made a 
claim and brought an action against the defendant. 
The above evidence having been given by the plaintiff, 
the defendant denied that any conversation of the 
kind deposed to ever took place; the jury found that 
it did take place, and a verdict passed for the plaintiff, 
leave being reserved to enter a nonsuit. The court 
of queen’s bench made the rule absolute to enter a 
nonsuit, on the ground that the conversation did not 
amount to an undertaking of the defendant to be pri- 
marily liable for the work; but only to a promise that 
if the plaintiff would do the work on the credit of the 
board, the defendant would pay if the board did not, 
and that this was 4 promise to be answerable for the 
debt of another person within section 4 of the stat- 
ute of frauds, and not being in writing could not be 
enforced. On appeal, the court of exchequer cham- 
ber reversed the judgment, on the ground that there 
was evidence on which the jury might have found 
that the defendant agreed to be primarily liable. 
Mountstephen v. Lakeman, L. R., 7 Q. B. 196. 


TRESPASS. 


Navigation of lake: obstruction of. —The plaintiff 
was the owner of the soil forming the bed of a navi- 
gable lake, and also of a pier which had been thereon 
erected wrongfully by a third person. The defendants, 
in common with the public, had the right of navigating 
the lake, and were the lessees, from the person who 
erected the pier, of the land adjoining that part of the 
lake where the pier was erected, and therefore had a 
right to embark and disembark, at the land leased by 
them, passengers using the defendants’ boats on the 
lake. The pier was maintained by the plaintiff, and 
from its position prevented the defendants from get- 
ting with their boats to the land leased by them when 
landing and taking on board passengers. Held, that 
the defendants were justified in causing passengers to 
pass and repass over the pier between their boats and 
the land leased by them. Marshall v. The Ulleswater 
Steam Navigation Company, L. R., 7 Q. B. 166. 


WILL 

Fee given without words of limitation. —By a will, 
dated before 1838, the testator gave lands to his wife 
without words of limitation. He also made her execu- 
trix and general legatee. And (1) he provided that, if 
his wife should marry again, an inventory should be 
taken of all the land, goods, etc., before mentioned by 
certain persons, whom he appointed guardians of his 
children, with power to take away the goods, etc., and 
to “‘reserve’’ them and the land for the benefit of his 





children, until the two youngest should have arrived at 
an age capable of providing for themselves, and then to 
sell the whole, and divide the proceeds equally among 
his surviving children; (2) he directed that ‘“‘ my execu- 
trix shall pay my eldest son W. P. the sum of £5 a year 
for wages so long as he shall continue to labor on the 
farm after my decease.” Held, affirming the judgment 
of the court below, that the widow took the fee. By 
Cockburn, C. J., Willes and Grove, JJ., on the ground 
that clause 1 disclosed an intention that she should 
take the fee, subject to the limitation over on her 
marrying again. By Blackburn, J., on the ground 
that the direction to pay £5 a year to W. P. in clause 2 
enlarged the estate toa fee. By Mellor and Brett, JJ., 
on both grounds. Pickwell v. Spencer, L. R., 7 Ex. 105. 


——_ ame — 


MARITIME LAW.—MARINE INSURANCE. 
SUPREME COURT OF THE UNITED STATES. 


THe NEw ENGLAND Mot. MARINE Ins. Co., App’s, 
v. THOMAS DUNHAM. 


(Continued.) 


In the case of Moses Taylor, 4 Wall. 411, it was de- 
cided that a contract to carry passengers by sea, as well 
as acontract to carry goods, was a maritime contract, 
and cognizable in admiralty, although a small part of 
the transportation was by land, the principal portion 
being by water. In a late case of affreightment, that 
of The Belfast, 7 Wall. 624, it was contended that ad- 
miralty jurisdiction did not attach, because the goods 
were to be transported only from one port to another 
in the same State, and were but the subject of inter- 
state commerce. But, as the transportation was on a 
navigable river, the court decided in favor of the juris- 
diction, because it was a maritime transaction. Jus- 
tice Clifford, delivering the opinion of the court, says: 
“Contracts, claims or service, purely maritime, and 
touching rights and duties appertaining to commerce 
and navigation, are cognizable in the admiralty courts. 
Torts or injuries committed on navigable waters, of a 
civil nature, are also cognizable in the admiralty 
courts. Jurisdiction in the former case depends upon 
the nature of the contract, but in the latter it depends 
entirely upon the locality.”” 7 Wall. 687. 

It thus appears that in each case the decision of the 
court, and the reasoning on which it was founded, have 
been based upon the fundamental inquiry whether the 
contract was or was not a maritime contract. If it was, 
the jurisdiction was asserted; if it was not, the juris- 
diction was denied. And whether maritime or not 
maritime, depended, not on the place where the con- 
tract was made, but on the subject-matter of the con- 
tract. If that was maritime, the contract was mari- 
time. This may be regarded as the established doc- 
trine of the court. 

The subject could be very copiously illustrated by 
reference to the decisions of the various district and 
circuit courts. But it is unnecessary. The authorita- 
tive decisions of this court have settled the general 
rule, and all that remains to be done is to apply the 
law to each case as it arises. 

It only remains, then, to inquire whether the con- 
tract of marine insurance, as set forth in the present 
case, is or is not a maritime contract. 

It is objected that it is not a maritime contract 
because it is made on the land, and is to be performed 
(by payment of the loss) on the land, and is, therefore, 
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entirely a common-law transaction. This objection 
would equally apply to bottomry and respondentia 
loans, which are also usually made on the land and are 
to be paid on the land. But in both cases payment is 
made to depend on a maritime risk —in the one case 
upon the loss of the ship or goods, and in the other 
upon their safe arrival at their destination. So the 
contract of affreightment is also made on land, and is 
to be performed on the land by the delivery of the 
goods and payment of the freight. It is true that in 
the latter case a maritime service is to be performed in 
the transportation of the goods. But if we carefully 
analyze the contract of insurance we shall find that, in 
effect, it is a contract or guaranty, on the part of the 
insurer, that the ship or goods shall pass safely over the 
sea, and through its storms and many casualties, to 
the port of its destination; and if they do not pass 
safely, but meet with disaster from any of the misad- 
ventures insured against, the insurer will pay the loss 
sustained. So in the contract of affreightment, the 
master guarantees that the goods shall be safely trans- 
ported (dangers of the seas excepted) from the port of 
shipment to the port of delivery, and there delivered. 
The contract of the one guarantees against loss from 
the dangers of the sea; the contract of the other 
against loss from all other dangers. Of course, those 
contracts do not always run precisely parallel to each 
other, as now stated; special terms are inserted in 
each at the option of the parties. But this statement 
shows the general nature of the two contracts. And 
how a fair mind can discern any substantial distinc- 
tion between them on the question whether they are, 
or are not, maritime contracts, is difficult to imagine. 
The object of the two contracts is, in the one case, 
maritime service, and in the other, maritime casual- 
ties. 

And then the contract of insurance, and the rights 
of the parties arising therefrom, are affected by and 
mixed up with all the questions that can arise in mari- 
time commerce—jettison, abandonment, average, sal- 
vage, capture, prize, bottomry, etc. 

Perhaps the best criterion of the maritime character 
of a contract is the system of law from which it arises 
and by which itis governed. And it is well known 
that the contract of insurance sprung from the law 
maritime, and derives all its material rules and inci- 
dents therefrom. It was unknown to the common law; 
and the common-law remedies, when applied to it, 
were so inadequate and clumsy that disputes arising 
out of the contract were generally left to arbitration, 
until the year A. D. 1601, when the statute of 43 Eliza- 
beth was passed, creating a special court or commis- 
sion for hearing and determining causes arising on 
policies of insurance. The preamble to that act, after 
mentioning the great benefit arising to commerce, by 
the use of policies of insurance, has this singular state- 
ment: *“‘And whereas, heretofore such assurers have 
used to stand so justly and precisely upon their credits, 
as few or no controversies have arisen thereupon; and 
if any have grown, the same have from time to time 
been ended and ordered by certain grave and discreet 
merchants, appointed by the lord mayor of the city 
of London, as men, by reason of their experience, fit- 
test to understand and speedily decide those causes, 
until of late years divers persons have withdrawn 
themselves from that arbitrary course, and have sought 
to draw the parties assured to seek their moneys of 
every several assurer, by suits commenced in her 
majesty’s courts, to their great charges and delays.” 





The commission created by this act was to be directed 
to the judge of the admiralty for the time being, the 
recorder of London, two doctors of the civil law and 
two common lawyers, and eight grave and discreet 
merchants. The act was thus an acknowledgment of 
the jurisdiction to which the case properly belonged. 
Had it not been for the jealousy exhibited by the com- 
mon-law courts against the court of admiralty, in pro- 
hibiting its cognizance of policies of insurance half a 
century before,* the latter court, as the natural and 
proper tribunal for determining all maritime causes, 
would have furnished a remedy at once easy, expedi- 
tious and adequate. It was only after the common 
law, under the influence of Lord Mansfield and other 
judges of enlightened views, had imported into itself 
the various provisions of the law maritime, relating to 
insurance, that the courts at Westminster Hail began 
to furnish satisfactory relief to suitors. And even then, 
as remarked by Sir W. D. Evans, ‘“ The inadequacy of 
the existing law to settle, proprio vigore, complicated 
questions of average and contributions, is very mani- 
fest and notorious. Such questions are, by consent, as 
a matter of course, and from conviction of counsel 
that justice cannot be obtained in any other way, re- 
ferred to private examination; but a law can hardly 
be considered as perfect which is not possessed of ade- 
quate powers within itself to complete its purpose, and 
which requires the extrinsic aid of personal consent.’’ 
2 Evans’ Statutes (3d ed.), 226. The contrivances to 
which Lord Mansfield resorted, to remedy, in a meas- 
ure, these difficulties, are stated by Mr. Justice Parke 
in the introduction to his work on insurance. 

These facts go to show, demonstrably, that the con- 
tract of marine insurance is an exotic in the common 
law. And we know the fact, historically, that its first 
appearance in any code or system of laws was in the 
law maritime as promulgated by the various maritime 
States and cities of Europe. It undoubtedly grew out 
of the doctrine of contribution and general average, 
which is found in the maritime laws of the ancient 
Rhodians. By this law, if either ship, freight or cargo 
was sacrificed to save the others, all had to contribute 
their proportionate share of the loss. This division of 
the loss naturally suggested a provisional division of 
risk; first, among those engaged in the same enter- 
prise; and, next, among associations of ship owners 
and ship merchants. Hence it is found that the earli- 
est form of the contract of insurance was that of mu- 
tual insurance, which, according to Pardessus, dated 
back to the tenth century, if not earlier, and, in Italy 
and Portugal, was made obligatory. By a regulation 
of the latter kingdom, made in the fourteenth century, 
every ship owner and merchant in Lisbon and Oporto 
was bound to contribute two percent of the profits 
of each voyage to a common fund from which to pay 
losses whenever they should occur. 2 Pardes, Lois 
Mar. 369; 6 id. 308. The next stepinthe system was 
that of insurance upon premium. Capitalists, familiar 
with the risks of navigation, were found willing to 
guarantee against them for a small consideration or 
premium paid. This, the final form of the contract, 
was in use as early as the beginning of the fourteenth 
century,+ and the tradition is, that it was introduced 
into England, in that century, by the Lombard mer- 
chants who settled in London and brought with them 
the maritime usages of Venice and other Italian cities. 
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Express regulations respecting the contract, however, 
do not appear in any code or compilation of laws earlier 
than the commencement of the fifteenth century. The 
earliest which Pardessus was able to find were those 
contained in the ordinances of Barcelona, A. D. 1455; 
of Venice, A. D. 1468; of Florence, A. D. 1523; of Ant- 
werp, A. D. 1537, etc. 5 Pardessus, 393, 65; 4 id. pp. 598, 
37. Distinct traces of earlier regulations are found, 
but the ordinances themselves are not extant. In the 
more elaborate monuments of maritime law which 
appeared in the sixteenth and seventeenth centuries, 
the contract of insurance occupies a large space. The 
Guidon de la Mer, which appeared at Rouen at the 
close of the sixteenth century, was an elaborate trea- 
tise on the subject; but, in its discussion, the principles 
of every other maritime comtract were explained. In 
the celebrated marine ordinance of Louis XIV, issued 
in 1681, it forms the subject of one of the principal 
titles. Lib. 3, title 6. As is well known, it has 
always formed a part of the Scotch maritime law. 

Suffice it to say, that in every maritime code of 
Europe, unless England is excepted, marine insurance 
constitutes one of the principal heads. It is treated 
by nearly every one of those collected by Pardessus, 
except the more ancient ones, which were compiled 
before the contract had assumed its place in written 
law. It is, in fact, a part of the general maritime law 
of the world; slightly modified, it is true, in each 
country, according to the circumstances or genius of 
the people. Can stronger proof be presented that the 
contract is a maritime contract? 

But an additional argument is found in the fact that 
in all other countries except England, even in Scot- 
land suits and controversies arising upon the contract 
of marine insurance are within the jurisdiction of the 
admiralty or other marine courts. See Benedict’s 
Admiralty, § 294, ed. 1870. The French ordinance 
of 1681 touching the marine, in enumerating the cases 
subject to the jurisdiction of the judges of the admi- 
ralty, expressly mentions those arising upon policies 
of assurance, and concludes with this broad language: 
“And generally all contracts concerning the commerce 
of the sea.’”’ Sea Laws, 256. The Italian writer, Roc- 
cus, says: ‘‘ These subjects of insurance and disputes 
relative to ships are to be decided according to mari- 
time law, and the usages and customs of the sea are to 
be respected. The proceedings are to be according to 
the forms of maritime courts and the rules and princi- 
ples laid down in the book called The Consulate of the 
Sea, printed at Barcelona in the year 1592.’”’ Roccus 
on Insurance, note 80. 

It is also clear that, originally, the French admiralty 
had jurisdiction of this as well as of other maritime 
contracts. It is expressly included in the commissions 
of the admiral. Benedict, § 48. Dr. Browne says: 
“The cognizance of policies of insurance was of old 
claimed by the court of admiralty, in which they had 
the great advantage attending all their proceedings as 
to the examination of witnesses beyond the seas or 
speedily going out of the kingdom.”’ 2 Bro. Civ. and 
Adm. Law, 82. Butthe intolerance of the common-law 
courts prohibited the exercise of it. In the early case 
of Crane v. Bell, 388 Hen. VIII, 1546, a prohibition was 
granted for this purpose. See 4 Co. Inst. 139. Mr. 
Browne says, very pertinently, ‘‘ What is the rationale, 
and what the true principle which ought to govern this 
question, viz.: What contracts should be cognizable in 
admiralty? Is it not this? All contracts which relate 
purely to maritime affairs, the natural, short and easy 





method of enforcing which is found in the admiralty 
proceedings.”” 2 Browne, 88. 

Another consideration bearing directly on this ques- 
tion is the fact that the commissions in admiralty 
issued to our colonial governors and admiralty judges, 
prior to the revolution, which may be fairly supposed 
to have been in the minds of the convention which 
framed the constitution, contained either express ju- 
risdiction over policies of insurance or such general 
jurisdiction over maritime contracts as to embrace 
them. Benedict, ch. 9. 

The discussions that have taken place in the district 
and circuit courts of the United States have not been 
adverted to. Many of them are characterized by much 
learning and research. The learned and exhaustive 
opinion of Justice Story, in the case of Delovio v. Boit, 
2 Gallison, 398, affirming the admiralty jurisdiction 
over policies of marine insurance, has never been 
answered, and will always stand as a monument of his 
great erudition. That case was decided in 1815. It 
has been followed in several other cases in the first cir- 
cuit. See 2 Curtis, 332, 333. In 1842 Justice Story, in 
re-affirming his first judgment, says, that he had reason 
to believe that Chief Justice Marshall and Justice 
Washington were prepared to maintain the jurisdic- 
tion. What the opinion of the other judges was he 
did not know. 2 Story, 183. Doubts as to the 
jurisdiction have occasionally been expressed by 
other judges. But we are of opinion that the con- 
clusion of Justice Story was correct. 

The answer of the court, therefore, to the question 
propounded by the circuit court wil! be, that the dis- 
trict court for the district of Massachusetts, sit®ing in 
admiralty, has jurisdiction to entertain the libel in 
this case. — Bench and Bar. 


—-— @>e — -—— 
CORRESPONDENCE. 
ELwoop v. GARDNER. 


To the Editor of the Albany Law Journal: 


The report of the case of Elwood v. Gardner in court 
of appeals, 45 N. Y. 349, contains an error so serious in 
its character, that it is but due to the profession, in 
order that they be not misled as to the points actually 
involved and decided, that a fuller and corrected state- 
ment be made. And I therefore ask, in their behalf, 
through the columns of your journal, as being the most 
widely circulated among them, for as brief a space as 
the facts will allow, for such correction. 

The error alluded to is contained in the note of the 
case, and consists in the statement or assumption, that 
on the trial the plaintiff abandoned his action for the 
fraud. This is entirely the reverse of the fact, and the 
reporter in stating it may have been misled by some 
obiter remarks of the court on the decision of the 
cause. That the fact could not have been as stated is 
readily apparent from an examination of the case, for, 
had the fraud been abandoned, there would have been 
no pretense of authority for the executions against the 
person. 

The only question before the court was, as to the 
right and power to vacate executions upon the same 
grounds on which the order of arrest could have been 
vacated before judgment; and the following statement 
of the facts will readily enable the profession to under- 
stand, not only what was before the court, but what 
was actually decided. 

The action was to recover of the defendant, as in- 









1 


oe 





308 





THE ALBANY LAW JOURNAL. 











dorser, the amount of a promissory note, sold and trans- 
ferred by him to the plaintiff. The defendant was ar- 
rested on an order of arrest, obtained on affidavit, for 
fraud in the transfer. The complaint also contained 
substantially the same allegations as to the fraud, but 
less fully, and were so set forth with the cause of ac- 
tion, that the complaint might, perhaps, have been 
deemed one in fraud, but for the decision in the court 
of appeals, in the case of Wood v. Henry, 40 N. Y. 124. 
At the time of drawing the complaint, that case had 
not appeared, and the practice was then so unsettled 
(rendered still more by the opinion in this case, and to 
so remain until the decision in Wood v. Henry be au- 
thoritatively reversed or re-affirmed), that it was dif- 
ficult to determine whether the complaint should state 
the fraud, and the recovery be upon that, or whether 
the action should be upon contract, and the fraud ap- 
pear entirely dehors, by affidavit. Hence, as a matter 
of precaution and safety, the allegations of fraud were 
inserted also in the complaint. The defendant neg- 
lected to move to vacate the order of arrest, and the 
same stands in full force to this day. On the trial of the 
action, the defendant sought to controvert the alle- 
gations of fraud, which the court denied; holding that 
within the case of Wood v. Henry, above cited, Artocia 
v. Garcia, 24 How. 186 (and other like cases), the alle- 
gations of fraud were surplusage, and the plaintiff was 
entitled to recover in the action, upon proof alone of 
the defendants’ liability as indorser. This proof was 
given and judgment rendered accordingly. From this 
judgment the defendant appealed to the general term, 
where, after full argument, the same was affirmed. 
For points of counsel on the argument see 9 Abb. Pr. 
N. 8S. 99-101. 

The plaintiff then, by virtue of these judgments, and 
his order of arrest in the action, issued execution, first 
against the property, and then the person of the defend- 
ant. The latter, the defendart moved to vacate. The 
plaintiff resisted on the ground, that the motion was 
practically one to vacate an order of arrest, after judg- 
ment, and that it was then too late to make the motion. 
The court, however, the same justice sitting who had 
tried the cause at the circuit, granted the motion, dis- 
criminating between cases where the grounds of arrest, 
and cause of action, were identical, and those that were 
not; holding that it could be done in the latter case, 
but not in the former. Case fully reported in 9 Abb. 
Pr. N.S. 99, above cited. 

From this decision and order the plaintiff appealed 
to the general term, where, by a divided vote, the order 
was affirmed. 

Plaintiff then further appealed to the court of ap- 
peals, where the order was again affirmed, not, however, 
on the grounds decided by the court below, for in those 
respects they held the court was wrong and the appel- 
lant was right. But they went further, and took up 
the judgment of the general term, and reviewed that. 
And though that judgment had never been appealed 
from, the defendant acquiescing in its rightfulness by 
not appealing from it, and though the merits of said 
judgment were not argued before said court, or in any 
way alluded to, yet the court decided that the circuit 
and general term were wrong in holding that the plain- 
tiff was entitled to recover in the action, without also 
proving the fraud, and on these grounds affirmed the 
order; thus, in effect, reversing the judgment of the 
general term, without its being appealed from, or being 
in any way properly before them, and overruling, by 
indirection, the case of Wood v. Henry, above cited. 





It will thus be seen that the fraud claimed in the 
action was not by any means abandoned, nor was there 
any way in which it could have been done, except by 
abandoning the order of arrest in the action, and which, 
as already stated, has never been done, but still stands in 
full force and effect. Could it even be claimed, in the 
face and eyes of the judgment of the general term, that 
fraud was alleged in the complaint, then it could not 
have been abandoned without abandoning the whole 
cause of action, for, in that event, the fraud would 
have been the gist of the action, and there being but 
one count in the complaint, had the fraud been aban- 
doned, the whole action necessarily must have fallen. 

So, viewed in whatever aspect it may be, there is no 
sort of basis for the conclusion that the fraud, volun- 
tarily or involuntarily, by direction or implication, 
willingly or compulsory, had been abandoned by the 
plaintiff. So far, indeed, from its being so, it was con- 
ceded to properly exist as an element in the case through- 
out by virtue of the order of arrest in the action, and 
was so treated by the counsel on both sides, and, on 
the argument of the motion before the court of appeals, 
the counsel for the defendant only insisted upon his 
right, wnder the circumstances of this case, to vacate the 
executions on the same grounds that he could the order 
of arrest before judgment, and for an affirmance of the 
order on the grounds on which it has been placed by 
the court below. 

For points of counsel and full report of the case see 
10 Abb. Pr. N. S. 238. 

It is but due that this statement should go with the 
decision in this case, that the profession may understand 
what was authoritatively decided by the court, and 
which was simply that no power exists to vacate execu- 
tions in any case after judgment, on the same grounds, 
and those alone, on which the order of arrest might 
have been vacated. The indirect overturning of Wood 
v. Henry cannot be considered authoritative till the 
ease is properly brought before the court by appeal from 
the judgment. 

Dated NEw York, April 20, 1872. 

\ J. B. Ex.woop. 
——- eee —___ 


LEGAL NEWS. 
A Bar Association has been formed in Brooklyn. 


The Florida senate has confirmed the appointment 
of Hon. J. R. Emmons as attorney-general of that 
State. 


The United States supreme court has adjourned till 
October 28, and a number of important cases stand 
over. 


Hon. Wm. T. Richardson has transmitted to the gov- 
ernor of Massachusetts his resignation as one of the 
judges of probate. 


A bill pending in the Massachusetts legislature pro- 
vides that a person who has been arrested, tried and 
acquitted for any offense, crime or misdemeanor, shall 
be paid a certain sum for each day that intervened 
between his arrest and acquittal. 


The decease of the following prominent members of 
the legal profession is announced: Hon. Geo. F. Ford, 
ex-judge of the New Jersey court of errors, aged 53 
years; Hon. A. J. Walker, ex-chief justice of the su- 
preme court of Alabama, aged 53 years; Hon. William 
C. Clark, attorney-general of New Hampshire, aged 62 
years. 
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LIABILITY OF RAILWAY COMPANY— FIRE 
COMMUNICATED BY LOCOMOTIVE. 


No invention of modern mind or appliance of mod- 
ern civilization has been more prolific in results or 
more fruitful in litigations than railroads. Railroad 
cases constitute, in fact, the largest single department 
of litigation to which the attention of our higher 
courts is called. Upon the particular subject of the 
liability of railway companies in case of fire communi- 
cated by locomotive engines, more than a quarter of 
a hundred cases have been decided in the higher 
courts of England and the United States. Soon atter 
the introduction of railways in England the question 
arose as to whether railway companies were not 
liable absolutely for any damage that might occur 
in consequence of fire from locomotives (King v. 
Pearse, 4 B. and Ad. 30), but it was early decided 
that the legislative body of the State, in conferring 
privileges and franchises on railways, did not thereby 
impose any such absolute liability upon them. But it 
appears that this principle demanded reiteration even 
so late as 1860, when the full court of exchequer, in 
Vaughan v. Taff Vale R. R. Co., 5 Hurlst. and 
Norm. 679; S. C. below, 3 id. 743, decided that a rail- 
way company was only responsible for the negligent 
use of fire in locomotives. Chief Justice Cockburn, 
in this case, said: “The defendants used fire for the 
purpose of propelling locomotive engines, and no 
doubt they were bound to take proper precautions to 
prevent injury to persons through whose lands they 
passed ; but the mere use of fire in such engines does 
not make them liable for injury resulting from such 
use without any negligence on their part.” The fol- 
lowing cases, however, well establish the doctrine in 
England that it is only in cases of negligence that the 
railway companies are liable for damages by fire from 
engines. King v. Pearse, supra; Aldridge v. The 
Great Western Railway Co., 3 Man. and Gr. 515; S. 
C., 42 E. ©. L. 272; Piggott v. Eastern Counties 
R. R. Co., 3 Man. Gr. and Scott; 8. C., 54 E. C. L. 
228; Gibson v. The South-Eastern R. R. Co., 1 Fos. 
and Fin. 23; Vaughan v. Taff Vale Railway Co., 
supra; Freemantle v. The London and WNorth- 
Western R. R. Co., 10 C. B. N.S.; 8.C., 100 E. C. 
L. 89; Smith v. London, etc, R. R. Co. L. R., 5 C. 
P. 98. In the United States, in the absence of statu- 
tory regulation, the same doctrine prevails as in 
England. Negligence alone subjects the company to 
liability in case of damage. 

In Massachusetts by general statutes, chapter 63, 
section 101, it is provided that “every (railroad) 
corporation shall be responsible in damage, to any 
person or corporation whose buildings or other 











property may be injured by fire communicated 
by its locomotive engines; and it shall have an 
insurable interest in the property along the route 
for which it may be so held responsible, and may 
procure insurance thereon in its behalf.” The 
wisdom and policy of such a statute is, of course, 
purely a matter for the legislature of the State to be 
affected thereby; but the Massachusetts law is un- 
deniably arbitrary, and fails even of suppressing 
litigation upon the precise point under discussion. 
See Hart v. Western R. R. Co., 13 Mete. 99; Ingersoll 
v. Stockbridge & Pittsfield R. R. Co., 8 Allen, 438; 
Ross v. Boston & Worcester R. R. Co., 6 id. 87; 
Perley v. Eastern R. R. Co., 98 Mass. 414, and 
others. The rule that railway companies are liable 
for negligent use of fire in locomotives having 
been thoroughly established, it becomes expedient 
next to consider the nature and scope of the negli- 
gent consequences to which the liability extends. 
The cases naturally divide themselves into three 
classes: 1, Where the negligence is solely that of 
one of the parties. 2. Where the negligence is con- 
tributory. 3. Where there is a distinction between 
direct and remote damages, There is one other 
limited class of cases which will be noticed at the 
close of this article, relative to damages, by fire from 
locomotives, to goods in the possession of the com- 
pany. Under the first division it is first observable 
that railway companies are bound to use screens, caps 
or other requisite appliances to prevent the escape of 
fire or sparks from the smoke pipe. In Bedell v. The 
Long Island R. R. Co.,4 Am. Rep. (44 N. Y. 367) it 
appeared that a “spark arrester” had been used upon 
the smoke pipe of the engine from which fire had 
communicated to plaintiff’s house, but it had been re- 
moved, and this alone was held sufficient to go to the 
jury on the question of negligence. See, also, Albridge 
v. The Great Western Railway Co., supra; Piggott v. 
Eastern Counties R. R.Co., supra ; Gibson v. The South- 
Eastern Railway Co., supra. 

The omission of all these appliances and precau- 
tions, and the fact that premises are set on fire by 
engines thus driven, would be a prima facie case 
of negligence. 1 Redfield on Railways, 452. In 
Gibson v. The South-Eastern Railway Co., supra, 
it was shown “that sparks flew out of the engine 
and fell upon the herbage and pasturage, and set it 
on fire;” and Watson, B., said: “That is sufficient 
evidence according to the cases.” In some cases the 
negligence is not entirely in the management or con- 
struction of the locomotive. In Smith v. The London 
and South- Western R. R. Co., supra, the company’s 
servants had been employed in cutting grass and 
trimming hedges at the side of the track, and had 
heaped together the cuttings, and allowed them to 
remain fourteen days. This heap caught fire from a 
locomotive, and was carried across a stubble field and 
a public road 200 yards to the cottage of plaintiff, 
which was burned. The court held that there was 
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evidence for the jury on the question of negligence, 
although there was no suggestion that the engine 
itself was improperly constructed or driven. The 
jury found for plaintiff, and the court on appeal re- 
fused to interfere. See, also, Gibson v. The South-East- 
ern Railway Co., 1 Fos. & Fin. 23; Vaughan v. R. R. 
Co., 5 Hurlst. & Norm. 679. Under the Massachusetts 
statute several cases of this character have arisen. 
In Perley v. Eastern R. R. Co., 98 Mass. 414, a wood 
lot half a mile distant from the track was ignited: 
the sparks set fire to the grass in the open field, and 
spread without any break in the direction of the 
wood lot, over the premises of several different pro- 
prietors, and finally burned the wood lot in suit. The 
court held the company liable. In Hart v. Western 
R. R. Co., 13 Mete. 99, the fire was communicated 
from the engine to a carpenter shop, thence, by wind- 
driven sparks, sixty feet to plaintiff’s dwelling, which 
was consumed, and the company was held liable. In 
Ingersoll v. Stockbridge and Pittsfield R. R. Co., 8 
Allen, 438, the fire was communicated from the loco- 
motive to a barn, thence through a shed to plaintiff’s 
barn, and the company was held liable. See, also, 
Ross v. Boston and Worcester R. R. Co., 6 Allen, 87. 
We come now to the second class of cases wherein 
the injured party contributes to the loss. 

These cases have arisen usually where fire has been 
communicated to grass, etc., or any combustible 
material lying near the track. In JU. Cent. R. R. 
Co. v. Mills, 42 Til. 407, which was an action to re- 
cover for a stack of hay burned in consequence of 
fire communicated through grass and weeds from the 
locomotive of the company the court said: “The 
company were bound to use the same diligence in 
removing dry weeds and grass and all other com- 
bustible material, from exposure to ignition by the 
locomotive, that a cautious and prudent man would 
use in reference to combustible materials on his own 
premises if exposed to the same hazard from fire as 
dry grass upon the side of a railway.” And itisa 
question for the jury whether the company has exer- 
cised this care, and whether the injured party has 
contributed to the injury by leaving combustible 
material upon his own land adjoining the railroad. 
See, also, The Ohio & Miss. R. R. Co. v. Shanefelt, 47 
Til. 497; ZU. Cent. R. R. Co. v. Frazier, id. 505 ; over- 
ruling Bass v. Chi. Bur. & Qu. R. R. Co., 28 id. 9; 
Chicago & N. R. R. Co. v. Simmons, 54 id. 504, In 
this last case above mentioned the court said that “land 
owners contiguous to railroads were as much bound, 
jn law, to keep their lands free from an accumulation 
of dry grass and weeds as railroad companies were; 
so when a fire is ignited on a company’s right of way, 
and is communicated to fields adjoining, the negli- 
gence of such owner will be held to have contributed 
to the loss, and, unless it appears the negligence of 
the company was greater than that of such land 
owner, the latter cannot recover for injuries thus 
arising.” 





In Vaughan v. The Taff Vale R. R. Co., supra, 
which was an action to recover for a wood lot con- 
sumed, as was alleged, by fire from a locomotive of 
defendant company, it appeared that at the time the 
fire was discovered the wood was burning, but the 
dry grass upon the railway bank had been already 
burned. Chief Justice Cockburn intimated that if the 
fire was carried indirectly by the dry grass on the 
bank to the wood, defendant would be liable, but if 
it arose from the sparks not being carried to the bank 
but directly to the wood which was full of dry com- 
bustible material, the defendant would not be liable. 
It is thus well established, that one who owns land 
along a railway company has a duty to perform in 
dry seasons when grass and weeds are liable to igni- 
tion. But by far the most important part of the dis- 
cussion is included under the next and third division 
of cases, wherein the distinction between direct and 
remote damages is made. A resume of the discussion, 
and an observation of the course of decisions, both 
in England and the United States, will reveal the fact, 
that not until recently has this distinction been 
advanced inthe courts. In fact the decisions of Eng- 
land do not furnish a single instance of the distinc- 
tion. So late as Smith v. The London and South- Wes- 
tern R. R. Co., supra (decided in 1870), in which fire 
was carried across a stubble field and a public road 200 
yards to a cottage, it was held, without limitation, 
that plaintiff could recover, the jury having found 
negligence. In the United States the distinction has 
not been contended for or judicially recognized except 
in New York, Pennsylvania and possibly in Illinois. 
In Massachusetts it has been ignored under their 
statute. Berley v. Eastern R. R. Co., 98 Mass. 414. 
The leading case (and in fact the only case) in New 
York, which recognizes this doctrine is, Ryan v. New 
York Central R. R. Co., 35 N.Y. 210. In this case 
it appeared that, by the negligent management of the 
engine, fire was communicated to a wood-shed of the 
eompany, and thence to the house of plaintiff which 
was destroyed ; held, that the burning of the house 
was too remote a consequence of the company’s negli- 
gence to render it liable therefor. 

This case was followed and approved in Penn. R. 
R. Co. v. Kerr, 1 Am. Rep. 431 (62 Pa. 353). In 
this case a warehouse, situated near the railroad 
track, was set on fire by sparks from one of the com- 
pany’s locomotives, and the fire was communicated 
from the warehouse to a hotel which was also con- 
sumed, Held, that the company was not liable for the 
destruction of the hotel by reason of the injury being 
too remote. In Toledo, P.and W. R. R. Co. v. Pin- 
dar, to appear in 5 Am. Rep. (53 Ill. 447), it appeared 
that a building belonging to the company was set on 
fire negligently by a locomotive, and from the burn- 
ing building fire was blown across the street, and 
then communicated to the house of the plaintiff. 
Held, that the question whether the injury was too re- 
mote was for the jury. This is the extent of the 
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reported adjudication on this most interesting and 
complicated question of direct and remote damages. 
At common law, if a man build a fire on his own 
lands and allow it negligently to escape, he will be 
liable for the injury resulting thereby to his neighbors. 
Turbenville v. Stamps, 1 Ld. Raym. 264; 8. C., 1 
Salk. 13; Pantam v. Isham, id. 19; Com. Dig. 
Actions for Negligence, A. 6. But there must be a 
line somewhere, where the liability ends, else private 
individuals and corporations run hazards of which 
they little dream; and our courts, universally, may 
find an emergency in which they will be compelled to 
recognize some such doctrine as has been laid down 
positively in New York and Pennsylvania and condi- 
tionally in Illinois. 

Finally, we come to the adjudications upon the 
liability of railroads for damage from fire communica- 
ted by locomotives to goods in their charge as com- 
mon carriers or warehousemen. In Steinwig v. Hrie 
Railway Co., 3 Am. Rep. 673 (43 N. Y. 123) the plain- 
tiff shipped goods over the defendant’s railroad. Bya 
clause in the bill of lading, the defendant was released 
from liability “from damage or loss to any article 
from or by fire or explosion of any kind.” The goods 
were destroyed while on one of defendants’ trains, 
by fire, which caught from a spark from the engime 
of the train. Held, that the defendants were not, by 
the stipulation in the bill of lading, released from 
liability for loss arising from its own negligence. In 
Barron v. Eldridge, 1 Am. Rep. 126 (100 Mass, 455), it 
appeared that flour in sheds and grain in elevators in 
the possession of defendant railroad company were 
burned by fire communicated by a locomotive of the 
company. It appeared further that the flour sheds 
were situated near the track and were of combustible 
material, that the fire was communicated first to these 
sheds and then to the warehouse or elevator, a dis- 
tance of two hundred and fifty feet. Held, that the 
company were guilty of no negligence as to the grain 
in the elevators, but that it was a question for the 
jury whether they were guilty of negligence as to the 
flour insheds. These latter cases are governed some- 
what by the special contract or relation of carrier or 
warehousemen and patron. The great question which 
arises, however, on the liability of railway companies 
for fires communicated by their locomotives has been 
when the relation is that of corporation to individuals 
independent of special contract, which we have 
already fully discussed. 

——__ +> o—__—_—__ 


ADDRESS OF M. ROUSSE, BATONNIER OF 
THE FRENCH BAR. 

The following is a translation of part of the “ dis- 
cours” delivered by M. Rousse, batonnier of the order 
of advocates at Paris, at the opening of the courts 
after the long vacation, on the second of December in 
the last year. 

Tt is not universally known that in France the or- 





der of advocates is governed by an elected council ot 
discipline, at the head of which is the batonnier, 
elected annually. The appointment is highly es- 
teemed and respected, and the choice invariably falls 
on some gentleman distinguished for learning, charac- 
ter, and position. It is his duty, on the opening of 
the courts, to pronounce to the assembled bar a “ dis- 
cours” of a nature analagous to that annually pro- 
nounced by our eminent surgeons and physicians at 
our hospitals. The translator has confined himself 
to rendering so much only of the lecture as is of gen- 
eral interest, and as touches certain plague spots 
from the infection of which our own bar is not free. 
The remainder refers to the part which the bar took 
in the late war, and the numbers who had died in the 
course of the year, either naturally or on the field of 
battle. We trust that the echo of the lecturer’s noble 
and generous and wise sentiments will not be heard 
on this side of the water without prot and pleasure 
to many of our readers. 

My dear comrades: When for the second time you 
elected me batonnier of your order, I came under an 
engagement to you which I am here to-day to dis- 
charge. 

I told you I would narrate the history of the Paris 
bar during the war, and under the reign of the Com- 
mune. It is a sad record, but we may derive from it 
instruction to which we ought to lend an ear, and 
lessons which we must learn to turn to account. 

Struck down by such calamities as we have under- 
gone, it is childish to blame fortune, or to accuse one 
single individual of such accumulated disasters. 
People reduced to hopeless slavery have alone the 
right to throw all the reproach on their master; and 
a nation which could be prostrated by the crimes of a 
single man deserves that the prostration should be 
eternal. The fault is all our own—let us have the 
manly courage to own it. Every one of us, with a © 
common eagerness, has had a hand in our ruin, and 
the foolishness of nearly every one of us has rendered 
that possible of which the folly of one man has laid 
the foundation. 

The bar must take its place among the crowd of 
criminals, and by an effort of self-sacrifice must leave 
to no one else the right to point a finger at its 
delinquencies. 

While running over the legends of this disastrous 
year, I have fallen on some instances of glorious 
devotion, of generous sacrifices, of heroic virtues and 
of acts which will live in the memory, and of which 
you may justly be proud. But, on the other hand, 
from the walls of this palace, from the ruins which 
surround us, in the making of which time has had no 
hand, accusing voices have, within my hearing, been 
raised against you; bitter reproaches have been 
launched against you, as if you were in truth the 
embodied country. Did I not recall them to you, the 
story I am about to rehearse would be neither 
honest nor useful, and this is no time for frivolous 
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talk. We have had enough of self praise. The 
time has arrived for knowing and judging ourselves. 
To the young men that surround me it is my duty to 
point out the dangers that beset them on their line of 
march, and it is for them, on their part, looking at 
their own interests, to think less of the merits they 
may justly claim than of the duties they have some- 
times forgotten. 

Why should I not speak out? At this moment the 
bar is in ill odor. Flattery without limit is followed 
by accusations without justice. The public is ready 
to lay on its back the crimes of the whole country, 
and many are they who, having with a blind infatua- 
tion incited the bar to mix itself up with the political 
world, are now asking what business they have there, 
and what can be done to bring about their perpetual 
exclusion? In this, we observe the caprice which is 
habitual to democracies, shafts of childish spite, by 
which, when troubles fall on them, they love to 
distract their minds from the strokes of ill fortune. 
But to think of the matter as we will, among a 
people. free or desirous of freedom, that is to say, 
wherever the litigation by citizens and the affairs of 
State are matters of open and public discussion, advo- 
cates must have, in the council of the nation, a 
position at once legitimate and inevitable. Were 
they to retire altogether from politics, compulsion, 
doing violence to their modesty, must force them to 
a participation in public affairs. For the last sixty 
years, however, there has been no occasion in France 
to resort to this extremity. 

Under the government of the Bourbons, our man- 
ners and institutions presented many temptations to 
the bar, but the advocates were not readily seduced 
by them, and yielded only with a timidity which to 
us of the present day is surprising. It was in the 
courts rather than in parliament that they sought at 
that time consideration and celebrity. 

The military conspiracies of the first years of the 
restoration, and the prosecutions of the press which 
succeeded, gave to the bar illustrious clients and 
favorable opportunities for gaining popularity. But, 
under those circumstances, the bar gave proofs of a 
praiseworthy discretion — it was represented in those 
brilliant conflicts only by the ablest and most cele- 
brated. If some of the juniors succeeded in fortunate 
openings, their talents sufficiently justified their 
boldness, and in their youthful enthusiasm and the 
rush of their undisciplined eloquence, one might 
easily detect qualities which in due time would confer 
on them a legitimate title to celebrity. 

The revolution of 1830 exposed the bar to a for- 
midable temptation. Under a liberal government, 


which set so great a store on oratory, the bar played an 
important part in politics, but it would be a depar- 
ture from my present functions to trace their history. 
Equal success was not their lot, but nearly all proved 
worthy of their positions, and one of them engaged 
in combats the most hotly contested, and opposed to 





adversaries the most illustrious, remained, by com- 
mon consent, the greatest orator of our age.* But 
before long, what with the noisé of parliamentary 
strife and the agitation of popular movements, the 
spirit and discipline of the bar showed symptoms of 
decay. At the courts, politics by degrees took the 
precedence of business —they were everywhere; 
they invaded the lobbies and halls of justice, but 
rarely indeed were their utterances heard from the 
lips of the most experienced or the wisest. 

Then might be seen emerging from the lowest 
ranks, from the most obscure and the youngest of 
the bar, an intrusive activity, a crowd of impatient 
aspirants who looked to their profession for nothing 
but the means and opportunity of notoriety. Then 
might be seen intruding here, in the midst of our 
youthful members, the worst practices of popular 
governments, the earnestness for distinctions and 
appointments, canvassing and intrigues, The dignity 
of the bar was besieged by presumptuous men of 
mature age and beardless politicians as a sure road to 
fortune, and before long the evil increasing from bad 
to worse, instead of leaving to our seniors the govern- 
ment of our little republic, these were called to account 
for their political and religious opinions. Instead ot 
listening to their mode of conducting their client’s 
causes, their views on the affairs of Europe were 
demanded. That was a great calamity for us, and 
was the seed of many others. It grew without ceas- 
ing, and toward the end of the reign of the House 
of Orleans the evil had become absolutely intolerable. 

Twenty years have elapsed, but as it is always the 
case with us as we grow old, it seems but as yesterday. 
It was just there, in that narrow chamber, that all day 
long the affairs of France and the world were debated 
with noise and hubbub. Nothing could be more singu- 
lar than that swarm of black gowns, crowding around 
the orators, presenting ata distance the appearance of 
the excitement of a parliamentary debate. There 
were discussed to exhaustion plans of campaigns and 
projects of constitutions. There the news of the day 
and the events of the period were freely agitated. 
And there, as elsewhere, was seen that wonderful 
mixture of folly and wisdom, which is at once the 
eternal despair and the eternal hope of this country. 
No where in France I do believe was more nonsense 
uttered with gravity, but most certainly no where was 
there a more useless expenditure of talent. 

Sometimes, in that chattering corner, unexpected 
capacities came to light—-advocates until then unknown 
obtained brilliant success, they displayed in that 
sombre corner vigor, just discrimination, talent, and 
sometimes even eloquence. They lavished in their 
babbling all the resources of their conversational 
powers. It was in truth conversation vulgarized, the 
decay, and as it were the gloomy shadow, of a charm- 
ing and an especially, French art. The very familiar 
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name of this place of meeting was a raillery against 
idle talk. It stands erect after all our disasters, and as 
a finished irony, the flames, which paid no respect to 
our council chamber, have left standing the Par- 
lotte. 

As to our elders and masters, when they quitted 
the courts after a day of toil, if they stopped for a 
moment to hear what was going on, some raised their 
arms to heaven like the good Desboudets — others 
listened an instant and said nothing; Dupin, with his 
satirical and impressive sneer; Paillet, with his de- 
ceptive look of good-nature; Marie, with the sar- 
donic smile of a republican uneasy about the repub- 
lic; all went off together, shaking their heads, men- 
tally exchanging looks of paternal compassion, and 
words the purport of which I never could exactly 
seize. 

In 1848 the bar found itself still more involved in 
politics, and then appeared to an extent previously 
unknown, but which was at a subsequent period ex- 
ceeded, a lamentable abuse calculated above all others 
to compromise us in public esteem. I mean to refer 
to the intrusion of advocates into public offices of dis- 
tinction and profit. 

In France, during the last sixty years, so many 
governments have risen and fallen that revolutions 
have acquired a jurisprudence of their own. On the 
arrival of a new power to the head of affairs, it was 
but reasonable that it should call for the support of 
its friends, and that the adversaries it has conquered 
should not be for too long a period backward in the 
tender of their services. In 1848, as indeed at all 
times, we met with men who, sacrificing their interest 
to their principles, have, to serve the latter, thrown 
up the legitimate advantages they had acquired by 
their profession. Nothing can more truly merit our 
respect, and the bar has afforded noble examples of, 
this self-sacrifice. 

But the public conscience has a distrust of sudden 
attachments, and is not easily made their dupe. It 
will not endure that, on the eve of a revolution, poli- 
tics should all at once become the resource of those 
who have no other; that they should be made the 
refuge of youthful imbecility or the desperate expe- 
dient of a crisis of impecuniosity ; and that men should 
pretend to govern the country who are incapable of 
governing their own lives. Nevertheless, we have 
met in the courts with far more examples of this than 
we ought to have done, and there, as elsewhere, the 
patriots of the day have become the officeholders of 
the morrow. These sudden transformations excite 
the sneers of public malignity, and afflict honest peo- 
ple. The world is amazed that, by merely being an 
advocate, one should come to know so many things, 
and all with such convenient promptness, that one 
should be prepared in so short a time for such various 
conditions of life, and that the mere study of the law 
should teach so many different means of rising in the 
world. 





At the period of which I am speaking, public offices 
were not the only attraction against which the bar 
had to guard itself. There was then, as there is now, 
an aspiration still higher, a temptation still more dan- 
gerous —that of figuring among the representatives 
of the country, of sitting in parliament and speak- 
ing from the floor of the house. For several it 
was a legitimate ambition, for others an audacious 
presumption; and the means made use of to gratify 
it rarely accorded with the duties of the profession. 

The most ordinary mode of setting to work, and 
that which most often succeeds, is to canvass for the 
retainer of some candidate for popularity who is the 
object of a political prosecution. 

When I speak of political prosecutions, I do not 
refer to those famous cases in which the convictions 
of the citizens support, animate and inflame the 
genius of the advocate; such cases present to elo- 
quence its noblest employ. Nor do I refer to those 
tragic occasions in which violence having donned 
the mask of justice, the advocate comes forward and 
demands to be placed in the dock with the victims. 
Cases like this appeal to the most sacred of our 
duties, and I am not aware that the bar has ever 
been found wanting. 

I speak of those self-interested defenses which are 
coveted as the means of carrying fortune by storm, 
and of acquiring that rapid celebrity which party 
spirit dispenses at its pleasure. By the aid of flashy 
bursts it is not difficult to become a person of import- 
ance; and that which men of talent have not been 
able to acquire by ten years of labor and experience 
is carried by assault in ten minutes, not by reason- 
able speech but by the force of vehement spouting. 

The speaker is at once raised to the dignity of a 
grand orator, not because he has well pleaded his 
cause, but because he has pleaded it—not because he 
is eloquent, wise or honest, but because he is a re- 
publican, royalist or free thinker; and thus the de- 
fense of the client becomes the least part of the 
defender’s anxiety, while it serves sometimes as a 
pretext for the most unbecoming liberties. Be the 
client, however, acquitted or condemned, the advo- 
cate has gained his cause. To the accused he owes 
half his success, party spirit provides the rest. 

The revolution of 1848 introduced a new power to 
the courts of justice, which put the finishing stroke to 
our traditions and manners — I speak of the press. 

Up to that time the current literature of our con- 
fraternity was limited to the trustworthy leaves of 
Sirey, and to those journals which, edited by skillful 
hands, while they imparted to public curiosity all that 
was needful for the public to know, discussed with us 
every morning, with seriousness, matters which re- 
lated to our business or our duties. 

But this modest publicity did not suffice to the im- 
portance which many among us coveted, and to 
that frivolous passion for knowing and repeating every 
sort of gossip which is the curse of our country and 
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our epoch. To the gossips the courts became, like 
every thing else, a sort of theater, and it became a 
great acquisition to know, not merely the play and 
the characters, but above all things what was doing 
behind the scenes. We were converted into artists, 
and our vanity gained in the process all that was lost 
to our proper sense of dignity. 

They discussed our first appearances, our re-ap- 
pearances, our successes and our failures; and in the 
evening journals the courts had their columns between 
the race-course and the theatres, a little below the 
stock exchange, and somewhat above the advertise- 
ments. 

At the same time appeared notices, biographies, 
judicial portraits, among which, associated with dis- 
tinguished advocates, appeared sketches of those who 
aspire to become such, with the merits and demerits 
of each, the details of his domestic life, and all of his 
movements, his familiar bons mots, and down even to 
the lineaments of his physiognomy. The portico of 
the courts had its chronicle, as under Louis XIV the 
palace had its Dangeau. 

Gentlemen, the press is a power which well knows 
its rights, and will not bear to be informed of its 
duties, but it cannot by itself confer celebrity or 
glory, nor even a well-founded reputation. It can 
manufacture something which from a distance resem- 
bles them, a superficial glitter with which vulgar 
minds are satisfied, Not to be thus imposed on re- 
quires a refinement of the mind and of the sentiments 
which does not belong to every one. Many of us 
have been seduced by these vulgar compliments and 
these welcome criticisms which bring our names 
daily before the public, but which are in truth no 
more than the small change of true reputation. They 
have come at last to seek with anxiety for such friv- 
olous gratification, which, rather than lose, they have 
resorted to unwonted zeal, and even interested in- 
ducements, to procure. We know, indeed, of more 
than one advocate who has forgotten in a newspaper 
office that proud independence which it was his boast 
would not bend before any power on earth. 

Thus it has happened that, step by step, the bar 
has lost, along with the simplicity of its ancient 
manners, the consciousness of its high position and 
the duties it owes to the country. Diverted from its 
true functions by political frenzy, and by the illusions 
of vanity, the interests of justice and respect for the 
laws have ceased to be undivided objects of its 
concern. 

I may, I believe, keeping within proper limits and 
without compromising any one, say, that the bar 
accepted the empire with no very favorable impres- 
sion. Between them and it there was from the very 
first a mutual distrust, and a sort of family antipathy. 
The empire always considered us as adversaries, and 
sometimes treated us as open enemies. But while 


we opposed the empire without intermission, some- 
times with more energy than wisdom, the advocates 





like the rest of the country were affected by its in- 
fluence and stamped by its impression. 

In stimulating recklessly and without limit the 
thirst for wealth, the appetite for luxury, the passion 
for rapidly earned fortunes, in accumulating in Paris 
those famous public works the sterile grandeur of 
which may be measured by the ruins around us, the 
empire created rights and interests of a kind which 
were previously almost unknown in the courts. You 
know well what compensation cases have gained to 
the bar, and at what sacrifices it has been earned. 
Those abuses which are now passing in your minds 
as well as my own are so recent that I need not 
recall them at length. But they are too grave, they 
have been too fatal to us, that I should ever seem to 
forget or overlook them; not one of our traditions 
has escaped the taint — equivocal dealings, suspicious 
toutings —a sour advocacy to which we were pre- 
viously strangers have too often in this common- 
place kind of business been substituted for that 
antique candor —that proud contempt of lucre — 
that excessive self-respect, all those noble chimera 
which elevate and dignify life, which are not, indeed, 
the duty but the luxury of high born souls, and which 
are combined in the word honor. 

The faults and disorders I have thus indicated with 
some severity are not those of the bar alone; they 
belong to the country and the period. That passion 
for public employment and for wealth — that political 
intemperance — that love of popularity — that intoxi- 
cation of vanity —have we not seen them for years 
past pervading all classes? Are not these the real 
causes of our downfall? And while we allow that 
some among us have paid more regard to the 
rapid accumulation of fortune than to the preser- 
vation of dignity, is it not attributable to their having 
been caught up by that irresistible torrent of bad 
principles and corrupt manners which has borne 
away the whole country to its ruin? 

One day, however, we had reason to believe that 
the dangers which threatened us were dispersed ; 
great changes took place in the council of the 
sovereign, and—why should I not confess it? — 
many a heart beat high with hope for the future. 
Round a youthful minister* there gathered even 
from our own ranks a crowd of young politicians, 
who up to that moment had refused to engage in the 
service of the prince, their names, their talents or 
their prospects. Forth also came from their retreats 
as genial witnesses, and, as it were, sponsors of this 
tardy restoration, those venerable forgotten sages 
whose names are the only consolation to our 
wounded pride, and to whose wisdom we shall 
perhaps be compelled to appeal in our last resource, 
when reduced to the extremity of misery. 

But these illusions were rapidly dissipated, they 
were soon followed from all quarters by unpardonable 
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faults, nameless follies and misfortunes without par- 
allel. 

Gentlemen, this consulate of mine has been a sad 
one, it will be marked only by the remembrance of 
our defeats, our shame and our misery. It com- 
menced at the same time as that fatal war; on the 
day when you called me to this function, all our youths 
started for the frontier, and my first words (I stand 
self-accused of it) were like a rash defiance of fortune. 
To those who quitted us we tendered our sanguine 
adieus, and not without anxiety we gave way to pre- 
sumptuous anticipations, to which the will of the 
Almighty, in a brief space of time, gave the lie; since 
that time we have undergone every form of suffering, 
although none has equaled the anguish of the first 
days. Do you remember those surprises, those sinister 
rumors which ran through the city, ever heralded by 
lying reports of victory, those bursts of joy followed 
by melancholy silence, those defeats pressing, 
crowding one on the other; then all at once those 
bulletins of despair,in which a predestined hand 
seemed to re-demand of chance all that it had blindly 
confided to her; sedition muddling the ranks of a 
routed army, like a drunken mob, and at last a revo- 
lution breaking at one single stroke the only tie 
which held back a whole nation from abyss. These 
are the events you have witnessed, these are events, 
young men, you should never forget. 

It is not for me here to pass judgment on those 
whom events have raised to power. Amidst the dust 
and roar‘of these great downfalls contemporaries see 
things imperfectly. They judge at random, at the 
dictation of their passions or their sufferings. This 
is no place for,pronouncing praise or blame. But to 
those whom we look after, those whom we followed 
in this hurricane, were the youths who were on the 
eve of departure, and who without illusions, I may 
almost say without hope, sallied forth to throw them- 
selves into the thick of the danger, and to fight for 
their country. 

Here follow short biographical notices of, and eulo- 
gies on, many of the French bar, who had died in the 
current year, and especially such as had gone forth 
to fight for their country and had fallen on the battle- 
field.— Law Magazine and Review. 


———__-#>« —— 


IMPEACHMENT OF JUDGE BARNARD. 


The assembly has displayed commendable energy 
in preparing for the trial of Mr. Justice Barnard. On 
the part of the house the following members have 
been appointed managers: Alvord, D. B. Hill, Prince, 
Lincoln, Vedder, Niles, Jacobs, Husted, A. L. Hayes. 
Considerable dissatisfaction was expressed, especially 
by the New York Zimes, that Messrs. Tilden, Strahan 
and two or three other active enemies of Judge Bar- 
nard were not added to the committee, and an attempt 
was made on Monday last to include Mr. Tilden in 





the list, but the motion was defeated. There is no 
reason to fear, however, that the present board will 
fail to thoroughly present the case to the senate and 
to urge every reason for the conviction of the accused. 

The managers on Saturday last proceeded to the 
senate and formally notified that body of the im- 
peachment of Judge Barnard, and the president of 
the senate announced that measures would be taken 
for the formation of the court of impeachment, The 
senate have added to the supply bill an amendment 
appropriating $25,000, or as much thereof as may be 
necessary, to pay the expenses of the trial, the mem- 
bers of the court to receive the same per diem pay as 
that now allowed by law to the judges of the court 
of appeals, except the chief judge. 

The articles of impeachment prepared by the com- 
mittee of the assembly, and adopted by that body, 
are thirty-nine in number, and are substantially as 
follows: That George G. Barnard was guilty of mal 
and corrupt conduct; 1. In granting, contrary to law, 
an ex parte order in the suit of Nyce v. The Hrie Rail- 
way Co., Heath & Raphael, enjoining the said com- 
pany to close its books against the transfer of certain 
stocks of the company owned or represented by said 
Heath and Raphael; 2. In granting an order ex parte 
and contrary to law in the suit of the Hrie Railway Co. 
and others v. Heath and others, restraining the transfer 
of stock of the said company presented or to be pre- 
sented by the defendants. 

Articles 3 and 4 allege mal and corrupt conduct in 
restraining the transfer of Erie stocks owned or repre- 
sented by Heath, in the appointment of James H. 
Coleman as receiver of said stocks, and in appointing 
Charles Robinson receiver of the same stock, with a 
view to defeat the decision of the United States 
circuit court which was then about to make an order 
that Coleman deliver up said stocks to the defendants 
Heath and Raphael. 

Articles 5, 6, 7 and 8 charge mal and corrupt con- 
duct in granting injunction orders and appointing 
receivers in suits in which the Union Pacific Railroad 
Company were parties, and against the company. 

Articles 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19 charge 
mal and corrupt conduct in granting the various in- 
junction orders, orders of arrest and writs of assist- 
ance in the actions growing out of the Susquehanna 
railroad difficulties. 

Article 20. charges mal and corrupt conduct in 
receiving valuable and costly presents from Fisk & 
Gould, while actions were pending in which the 
donors were parties. 

Articles 21, 22, 23, and 24 charge corrupt conduct 
in granting injunctions against the Milwaukee and St, 
Paul Railway Co., and appointing receivers of its 
property. 

Article 25 charges that said Barnard ordered the 
receiver of the property known as the Olympic 
Theater to rent it to his (the judge’s) friend for $15,- 
000 per annum, when other responsible parties were 
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ready and anxious to pay over $20,000 per annum 
for the same. 

Article 26 charges mal and corrupt conduct in the 
following matter: One Goddard had a judgment 
against Stanwood and instituted proceedings supple- 
mentary to execution to procure certain moneys due 
him from the Pacific Mail Steamship Co. Stanwood, 
being a friend of Judge Barnard, obtained from him 
an order vacating the supplementary proceedings, 
and directing the Steamship Co. to pay the money to 
Stanwood. Also, a subsequent admonitory order on 
the company to the effect if they didn’t pay the 
money he would imprison the parties charged with 
contempt on Monday. 

Article 27 charges that he granted an injunction 
against the society of Tammany, when at the time he 
was a corporator and without jurisdiction. 

Article 28 charges misconduct in a suit for divorce, 
brought by Annie E. Field v. Thomas C. Field, and 
tending to favor the defendant, a political friend. 

Article 29 charges mal and corrupt conduct in 
granting exorbitant fees in a certain suit to the 
receiver and attorneys. 

Article 30 charges that he refused in a certain action 
to grant an injunction on the motion of a lawyer not 
@ personal friend, saying that he “would not grant 
such an injunction,” and afterward, on the same day 
and papers, granting it on motion of a personal 
friend. 

Article 31 charges corruption in that he discharged 
several parties arrested for violating the registry 
laws. 

Article 32 charges that he allowed excessive and 
extortionate extra costs in a certain suit, the parties 
to whom the costs were allowed being his friends. 

Articles 33, 34, 35, 36 and 37 charge mal and 
corrupt conduct, in conspiracy with Frederick A, 
Lane and others, to give the latter the control of the 
New York Pier and Warehouse Company, and grant- 
ing injunctions and appointing a receiver in pursuance 
of such conspiracy. 

Article 38 charges unseemly and indecorous conduct 
on the bench and in open court, and contains fifteen 
specifications, setting forth as many of his undignified 
yet characteristic remarks, The seventh specification 
is worthy of record, and we copy it: “That said 
George G. Barnard, on or about the 22d day of 
February, 1872, while sitting on the bench of said 
court, and holding a special term at chambers of said 
court, at the place aforesaid, on proceeding to scratch 
himself, which was in itself perfectly proper and 
innocent, said, ‘I suppose they will put that in; I 
am going to scratch, and I suppose that will make 
the hundred and first article of impeachment,’ or the 
‘thousand ‘and first article,’ thereby referring to the 
notorious fact that grave charges of malconduct in 
office had been, or were to be, brought against him, 
the said George G. Barnard, and meaning and giving 
it to be understood that the fact that grave charges of 











mal and corrupt conduct were laid against a justice 
of the supreme court, was a matter fit for jest.” 

The 39th article is a sort of general indictment. 

— Such in brief are the charges brought against a 
justice of the supreme court of this State; and if 
any one of them can be sustained, we trust that, for 
the dignity of the bench, the pure administration 
of justice, the honor of the bar and the welfare of 
the people, the place that knows George G. Barnard 
shall know him no more forever. 


——— o>e —— 


STATUTES OF LIMITATION—CONSTRUCTIVE 
TRUSTS. 


Courts of law have a concurrent jurisdiction with 
courts of equity in many instances of fraud. But the 
remedy in equity is more valuable in several respects. 
In the first place a court of equity will act on a lower 
degree of proof than is required at law. Story’s Eq. 
Jur., $ 190. In the next place, equity relieves 
against fraud for a much longer period, after the com- 
mission of the delict, than law will allow. 

In the recent case of Northrop v. Hill, which is to 
appear in the forthcoming volume (61) of Mr. Bar- 
bour’s reports, it was held, that where fraudulent rep- 
resentations were made on the sale of real estate, no 
action could be brought for damages thereunder after 
the lapse of six years, although the action was brought 
within six years from the discovery of the fraud. In 
such a case it is the act of misrepresentation and not 
the resulting damage that constitutes the cause of 
action, even though the vender or his agent conceal 
the defect of the title. This, nevertheless, will not 
prevent the New York statute from running. 

In Foot v. Farrington, 41 N. Y. 164, the plaintiff's 
assiguor, a member of a partnership, agreed to pur- 
chase the interest of his copartner, paying to the 
latter the amount of capital originally invested by 
him and his share of the profits, deducting what was 
charged against him on the books. By the fraud of 
the retiring partner, who kept the books, he received 
a larger sum than was due to him. More than six 
years after the fraud was committed, but within six 
years from the date of its discovery, the plaintiff 
brought his action. It was held, that under the limi- 
tations of the New York Code, section 91, subdivis- 
ion 6, the statute had run, and that the plaintiff 
was remediless at law. 

The statute of Indiana, however, enacts that actions 
for relief against frauds must be commenced within 
six years after the cause of action has accrued (2 
Gav. and H. 156, § 210), no matter whether the pro- 
ceeding is in equity or at law. Yet, under this 
statute, a remedy would be had in circumstances 
such as existed in Northrop v. Hill, as the Indiana 
statute does not begin to run before discovery of the 
cause of action, in cases where the defendant conceals 
his liability. Pilcher v. Flinn, 30 Ind. 202. 
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In Massachusetts, a bill to annul a decree obtained 
in fraud of the plaintiff, ought to be brought within 
one year from the discovery of the fraud, unless 
peculiar circumstances preclude the application of 
the rule of analogy derivéd from the statutory period 
for suing out a bill of review. vans v. Bacon, 99 
Mass. 213. 

In Georgia, where the trustee of a married woman 
properly loans the trust money, the statute of limita- 
tions is a good defense to the borrower at law against 
the trustee, and in equity against the cestui que trust. 
Mason v. Mason, 33 Ga. 435, For, though statutes of 
limitation do not, as a rule, apply to express trusts 
(Seymour v. Freer, 8 Wall. 202), yet this exception 
only applies to claims brought by the cestwis que trust 
against the trustee, and not to claims or defenses by 
a stranger against either the trustee or the bene- 
ficiary. 

This rule prevails to the fullest extent in Maryland, 
so that in that as in other States cestuis que trust are 
barred by the negligence of their trustees. Crook v. 
Glenn, 30 Md. 55. 

Constructive trusts, such as existed in the case of 
Northrop v. Hill, of course, do not receive the favor 
shown to implied, much less to express, trusts. Ash- 
hurt’s Appeal, 60 Penn. St. 290. 





CURRENT TOPICS. 

The 49th volume of the New Hampshire Reports, 
recently issued, is the worst imposition we have ever 
known to be perpetrated. Commencing with page 606 
we have nearly six closely and finely printed pages of 
corrections. It would require two or three days’ work 
by the most skillful and rapid penman to make the cor- 
rections noted, which in many cases change entirely 
the sense of the text and head notes. Until corrected 
the report is utterly unreliable. The burden of 
making the necessary corrections the publishers have 
thrown upon the individual members of the profession 
who may have been unfortunate enough to have 
purchased a copy, many of whom may not, in the 
hurry of business, notice the hundreds of errors. Not 
a copy of the volume should be purchased by any one 
until the plates are corrected and the volume reprinted. 
There is not the slightest excuse for such a mass of 
blunders. The only remedy in the hands of the pro- 
fession is to refuse to purchase the volume at all. If 
the publishers are wise they will correct the plates and 
furnish those who have purchased copies with cor- 
rected ones. The cases given in the American Re- 
ports will be corrected and the evil thus partially 
remedied. The volume as it is is more than worthless, 
for it is calculated to mislead. 


The arrest of Mr. Charles A. Dana, at Philadelphia, 
must have struck all debtors with horror. The suit 
against him was not even for debt or liquidated 
damages, but for the sentimental cause of libel. It is 





really high time that vexatious arrests of this nature 
become obsolete. Mr. Dana, it is true, did not appear, 
when called on at the trial, which led to an estreating 
of his recognizance. But this does not affect the merits 
of the question of arrest on mesne process. A verdict 
can be had on the evidence whether defendant ap- 
pears or not. Arrest on mesne process was abolished 
in England by an act passed in the second year of the 
present reign, and no complaints have arisen from the 
disuse of the barbarous custom. As long as our 
judges are chosen by the people, they will be always 
suspected of abusing their functions, if they refuse an 
order of commitment against a political supporter of 
theirs. For similar reasons, their orders, when issued 
against political opponents, are liable to be construed 
with equal suspicion. Their only refuge appears to 
be in a course of even-handed severity. It is time 
that this whole matter be reformed. 


The coroner’s jury in the Wilkinson murder case, at 
Baltimore, returned a verdict that does not appear to 
be borne out by the evidence, or to reflect much 
credit on the ancient institution of coroner’s inquests. 
Wilkinson was a vendor of cheap wares at Baltimore, 
and, having been taken ill with dropsy, adopted as 
his partner an assistant of his named Griswood. He 
then became jealous of Griswood, and cooly murdered 
his own wife with a hatchet. Under these circum- 
stances the coroner’s jury found that the homicide 
was committed under the influence of “ partial 
insanity.” This verdict is a thorough exemplification 
of “crowner’s quest law.” There never can be a 
murder committed except under the influence of 
insanity if this finding can be sustained. Wilkinson, 
indeed, took poison after doing the deed. But 
though suicide under ordinary circumstances implies, 
or may in most cases imply, insanity, yet the suicide 
of a person under the shade of the gallows stands on 
a different footing. When death is a mere question 
of time within a definite period, it is not strange that 
the criminal prefers an easy to a painful decease. 
The remedy for findings such as we have referred to 
is to be found in a change in the law respecting 
adultery and seduction. These offenses should be 
punished with the utmost severity. In such a state 
of our jurisprudence the offenses in question would 
be less frequently committed, while the law would 
not be so often taken into the hands of the injured 
spouse. If he still persevered in gratifying his 
malice, ne would tnen not experience at the hands 
of jurors clemency such as that which McFarland 
received, and which is not unlikely to be extended 
also to Wilkinson. 


The members of the New York legislature expe- 
rience the double difficulty of having to serve for in- 
adequate compensation, and of having to resort to 
ingenious methods in order to get any compensation 
whatever for over one hundred days per annum. The 
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hundred days for the present year expired on the 
tenth day of April, at which date the assembly en- 
tered upon proceedings for impeachment. The State 
Constitution, article III, section 6, provides, that “ the 
members of the legislature shall receive for their ser- 
vices a sum not exceeding three dollars a day, from 
the commencement of the session, but such pay shall 
not exceed in the aggregate three hundred dollars for 
per diem allowance, except in proceedings for impeach- 
ment.” On the 9th inst. a member of the assembly 
presented a “little bill,” properly certified, to the 
comptroller for services in a legislative capacity, from 
the time when the assembly began the proceedings 
for the impeachment of Judge Barnard to date. 
The comptroller, while expressing his sense of the 
insufficiency of the salaries of the legislators, had 
grave doubts of the legality of the demand, and 
refused payment until the matter could be adjudi- 
cated in the courts. The comptroller expressed the 
opinion that an adjudication of the matter could be had 
in a few days, and before the legislature adjourned. 


A codified practice, when systematically put in 
operation, should not be changed unless good cause 
is shown for each proposed modification. The New 
York Code of Procedure has now been in successful 
‘and remarkably satisfactory operation for nearly a 
quarter of a century. Occasional modifications have 
been made to meet original deficiencies and new de- 
mands ; but the changes have been few as possible. And 
it is a matter of congratulation that the legislature of 
1871-2 concluded to leave this admirable system 
of practice —The New York Code —almost entirely 
in statuo quo. But this was not because no pressure 
toward making changes in the Code was not brought 
to bear upon it, nor because few bilis were introduced. 
In one day recently the assembly agreed to adverse 
reports on seventeen different bills proposing amend- 
ments to the Code of Procedure. 


A remarkable if not entirely novel suit has 
been instituted in the United States circuit court, 
before Judge Shipman in New York against the 
Hudson River and New York Central Railroad 
Company to recover the contents of a trunk 
valued at $100,000. The plaintiff is a member of a 
noble Russian family and pwife of Col. Frasoff. 
She was traveling-in this country in 1864 with 
old laces in one of her trunks which were alleged 
to be worth the enormous sum above named, and to 
have been stolen while in course of transportation 
over defendant company’s line between Albany and 
Niagara Falls. It is not at all customary for ladies in 
this country to carry wearing apparel, laces, etc., 
among their regular baggage, the real value of which 
is so great as that of the baggage of our Russian 
visitor. But the rule of liability in New York State 


is, that the company is responsible for the baggage 





of passengers to the extent and value which may be 
usual and appropriate for persons of the rank and 
station of such passengers. Whether the Russian 
custom of carrying $100,000 worth of laces in a single 
trunk as ordinary baggage will be regarded as the 
criterion of the liability of our railroad companies 
will doubtless be the principal point litigated in this 
interesting suit. 


The Republic of Switzerland has been agitating the 
question of the abolition of capital punishment; and 
it has been finally brought before the people in the 
form of an amendment to the constitution of the State. 
The amendment was voted upon the first of the 
present week and rejected. Two other amendments 
—one abolishing imprisonment for debt and another 
excluding the Jesuits from Swiss territory — failed 
also to receive the requisite popular approval. In 
respect to the much mooted question of the abolish- 
ment of capital punishment, Switzerland, embosomed 
in the Alps, does not harmonize with Iowa, spread 
abroad on the prairies, Is it a difference in physical 
geography? or do the “wise men” always “come 
from the east?” 


A supplemental article to the Treaty of Washington 
seems to be at present the most probable mode of ad- 
justing the indirect claims “difficulty.” The presi- 
dent has recommended to the consideration of the 
United States senate an additional article, by which 
it shall be agreed, on our part, to withdraw the 
claims for indirect damages altogether, and on the 
part of both England and the United States, that 
whenever either of the two powers shall be engaged 
in war, and the other a neutral, the belligerent will 
make no demands for indirect, remote or consequen- 
tial damages resulting from a failure to observe neutral 
rules. It is understood that England will consent to 
this supplemental article in consideration of our with- 
drawal of the indirect claims. This proposed solution 
of the difficulty is the best possible under the circum- 
stances, and would reflect greater credit upon Ameri- 
can diplomacy than the original presentation of the 
indirect claims did upon the judgment of those who 
prepared the American case. 


The court of impeachment for the trial of Justice 
Barnard was organized in the senate chamber on 
Monday of this week. By section first of the sixth 
article of the constitution this court is to be composed 
of the president of the senate, the senators or a major 
part of them, and the judges of the court of appeals, 
or a major partof them. <A committee, consisting of 
Senators Wood and Murphy and Judge Folger, was 
appointed to report rules for the government of the 
proceedings, and a resolution was adopted that the 
course of procedure observed in the Mather case be 
adopted so far as practicable. The court then ad- 
journed to Wednesday, the 22d inst., at 11 o’clock. 
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The Albany Law School closed its annual course 
on Wednesday. The graduates for the year number 
sixty-eight, and the whole number of students in at- 
tendance since September last was about ninety-five. 
We are glad to learn that a more thorough course of 
study is to be adopted hereafter. This school offers 
many admirable facilities for the law student, and its 
usefulness will be much increased by requiring a more 
thorough preparation for the practice of the profes- 
sion. 


The first business of the extra session of the senate 
of this State was the consideration of the charges 
against Horace G. Prindle, county judge of Chenango 
county. The charges against Judge Prindle are for 
corruption and misconduct in office, in extorting 
illegal fees, conspiracy with his clerk to extort money 
from litigants, refusal to perform his duties, receiving 
bribes, ete., etc. The governor having reeommended 
the removal of Prindle, and the matter having been 
referred to the judiciary committee of the senate, the 
accused put in a demurrer to the effect that the 
offenses alleged having been committed previous to 
his election to his present term the senate could not 
go back of that election. The committee reported 
the matter back to the senate, and on Tuesday eve- 
ning the senate met to hear the argument on the 
demurrer. On motion of Mr. Stanton, for the prose- 
cution, the case was adjourned to the 22d inst. We 
are of the opinion that if Mr. Prindle escape con- 
demnation he will have to present something in his 
behalf more substantial than this flimsy technicality. 


On Tuesday last, Mr. Prince, from the judiciary 
committee of the assembly, reported a resolution that 
the charges and testimony against Judge John H. 
McCunn, of the superior court of New York city, 
be transmitted to the governor, with the request that 
he recommend to the senate to take proceedings for 
the removal of said McCunn. This resolution was 
presented in pursuance of the eleventh section of 
article six of the constitution, and was unanimously 
adopted. On the same day the governor transmitted 
to the senate copies of the charges and specifications, 
and recommended that the senate inquire into the 
truth and sufficiency of such charges, and, if the same 
shall be established, that said McCunn be removed 
from office. An extra session of the senate has been 
called and this case will therein be disposed of. It 
will require a vote of two-thirds of all the members 
elected to the senate in order to a removal. 


Governor Hoffman has appointed William H. Leon- 
ard, of the commission of appeals, justice of the 
supreme court, vice Albert Cardozo, resigned. This 
appointment will prove most acceptable to the bar of 
the State, as Judge Leonard is known to be a man 
above reproach, and singulary fitted, both by ability 
and experience, for the position. Judge Leonard took 
his seat on the bench on Tuesday. 





NOTES OF CASES. 


Many States have a statute like that of New York 
passed in 1855, entitled “ An act to regulate the liabil- 
ity of hotel-keepers.” This statute enacts that when- 
ever the proprietors of a hotel shall provide a safe in 
their office for the keeping of money, jewels, or orna- 
ments belonging to their guests, and shall notify their 
guests thereof by posting notices, and such guests 
shall neglect to deposit their money, jewels, or orna- 
ments therein, the proprietors shall not be responsible 
for any loss of the same. In Wilkins v. Earle, 4 Am. 
Rep. (44 N. Y. 172), a case which arose under this 
statute, it appeared that the plaintiff became a guest 
at defendants’ hotel, and delivered a package to the 
clerk for safe keeping, stating that it contained 
“money.” The package was stolen and, as it further 
appeared, it contained the large sum of $20,000. The 
court of appeals held that plaintiff could recover for 
the whole amount. This case settles the rule in New 
York, that hotel-keepers, to whose special keeping 
valuable packages are committed, are liable absolutely 
for whatever the package may contain ad infinitum. 
Under this rule no distinction can be made between 
an amount of money necessary for the reasonable ex- 
penses of the guest and an amount of money indefin- 
itely or unnecessarily large. Apropos of this decision 
we will here mention Ramaly v. Leland, 3 Am. Rep. 
728 (43 N. Y. 539), which arose under the same 
statute. This was an action to recover the value of a 
gold watch, with the chain, seal and key attached, 
valued at $350, and $50 in money, stolen from the 
plaintiff’s room at defendants’ hotel during the night, 
and the court held that, the notice being posted ac- 
cording to law, and the safe provided, the plaintiff 
could recover for the watch, chain, seal and key, but 
not for the money. This distinction was based on 
the construction of the statute (which provides that a 
safe shall be furnished for the safe-keeping of “ money, 
jewels, or ornaments”), the court holding that the 
watch, etc., were not “jewels or ornaments ” within 
the meaning of the statute. See Hyatt v. Taylor, 42 
N. Y. 258, and Hulett v. Swift, 33 id. 571. 


It is the general rule that the liability of railway 
companies, as common carriers of baggage, ceases when 
such baggage has arrived at its destination and has 
been safely stored in a secure warehouse, and a reason- 
able time has been allowed for its removal ; and that the 
liability as warehousmen then begins. In Bartholomew 
v. St. Louis, Jacksonville & Chicago R. R. Co., to appear 
in 5 Am. Rep. (53 IIl. 227), it was held that baggage 
should be stored in a safe and secwre warehouse in order 
to exonerate the company from liability for its loss by 
burglary. In this case the baggage, which consisted 
of a trunk, arrived late in the evening and it was 
found inconvenient, if not quite impracticable, to get 
it from the depot before the next morning. The trunk 
was placed in the station-house, and during the night 
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it was broken open and rifled of its contents. The 
court said that “the burden of proof was upon the 
carrier to show that the property was stored in a safe 
and secure warehouse, and until this appears, the 
company cannot be exonerated from the liability of a 
common carrier.” In Chicago, Rock Island & Pacific 
R. R. Co. v. Fairclough, 52 Til. 106, which was a case 
involving the same point, the baggage was stored in 
the ordinary waiting room, the windows of which 
were within four feet of the platform, without blinds, 
and a large pane of glass 12 by 22, fastened only by 
tacks, was removed by burglars and the robbery com- 
mitted. There was no watchman about the building 
at night. The company were held responsible. The 
Illinois supreme court in these cases does not lay any 
particular stress upon the fact, that a reasonable time 
had not elapsed for the removal of the baggage. 
They rest their decision entirely on the negligence of 
the company in the capacity of warehousemen and 
not as common carriers. In Richards v. The Michigan 
Southern & Northern Indiana R.R. Co., 20 Il. 404; Por- 
ter v. The Chicago & Rock Island R. R. Co., id. 407, and 
Chicago & Alton R. R. Co. v. Scott, 42 id. 132, this 
court decided that the liability of the company ceases, 
as common carriers, when freight is unloaded and 
safely and securely placed in a warehouse, and that 
the liability of warehousemen for hire then attaches. 
In the cases first above mentioned the same court 
has decided the same principle with reference to 
baggage. In all these cases the supreme court of 
Illinois lays down the rule, without modification, that 
the liability as common carriers ceases when the 
goods are properly stored, so that the rule precludes 
any extension of time for removal of the goods. No 
reasonable time is allowed for the removal of goods 
under the condition that the liability as common 
carrier continues. The liability as common carrier 
ceases at once on proper storing. We do not under- 
stand this to be the general rule. 


<> Oo 


SUPREME COURT DECISIONS. 


Decisions made at a general term of the supreme 
court held at the city of Elmira, in the third judicial 
department of the State of New York, on the first 
Tuesday, 7th day of May, 1872. Present—Theodore 
Miller, presiding justice; Platt Potter and John M. 
Parker, associate justices - 

Cases heard before Miller, Potter and Balcom: 

Ann Kelly v. James Kelly et al. — Judgment that 
Ann Kelly, James Kelly and Michael Kelly, are each 
seized of an estate in fee to one-third of the testator’s 
real estate, and that the costs of action be paid out of 
the estate, each one of the parties paying a proportion- 
ate share. Opinions by Miller, Potter and Balcom. 

Elizabeth Ludlow v. The Hudson River Railroad 
Company — Judgment reversed and new trial granted, 
with costs to abide the event. Opinion by Miller. 

Jerome E. Baker v. Warren L. Baker — Judgment 
affirmed with costs. Opinion by Miller. 

Luther E. Wilson et al. v. Henry 8. Edwards — New 





trial denied and judgment ordered for defendants, with 
costs. Opinion by Miller. 

Oliver Porter v. Nathan Knapp — Judgment reversed 
and new trial granted, with costs to abide the event. 
Opinion by Miller. 

Ambrose Sperry et al. v. Orin H. Reynolds — Judg- 
ment of county court affirmed, with costs. Opinions 
by Miller. Potter and Balcom. Potter dissenting. 

Thomas H. Hunt ef al. v. Richard Chapin et al.— 
Judgment affirmed, with costs. Opinion by Miller. 

Leroy Mowry et al. v. Jesse K. Sanborn — Judgment 
affirmed, with costs. Opinion by Balcom. 

Erastus H. Pease et al. v. Henry Smith et al.—Judg- 
ment affirmed, with costs. Opinions by Balcom and 
Miller. 

Mary Banlec, administratrix of Thomas Hammond, 
deceased, v. The New York and Hudson River Railroad 
Company — Order granted and judgment reversed and 
new trial granted, with costs to abide the event. Opin- 
ion by Balcom. 

Thomas R. Hawksy et al. v. Nelson Keeler et al. — 
Order appealed from affirmed, with costs, and judg- 
ment for plaintiff on verdict. Opinion by Balcom. 

Selena Tinney, administratrix, etc., of David J. 
Tinney, deceased, v. The Boston and Albany Railroad 
Company — Motion for new trial denied and judg- 
ment ordered for defendants, with costs. Opinion by 
Balcom. 

Albert T. Dunham et ai., executors, etc., v. Albert G. 
Sage — Judgment reversed and new trial granted, with 
costs to abide the event. Opinion by Balcom. 

Tjerck D. W. Whittaker v. Charles Burhans — New 
trial denied and judgment ordered for plaintiffs, on 
verdict, with costs. Opinion by Balcom. 

Elizabeth S. Newton v. Oliver Porter et al. — Judg- 
ment reversed and new trial granted, with costs to 
abide the event. Opinions by Potter, Balcom and 
Miller. 

John E. Perkins v. Christina Perkins — Judgment of 
county court and justice reversed, with costs. Opin- 
ions by Potter and Miller. 

Frederick O. Norton v. The Wallkill Valley Railroad 
Company — Proceedings reversed. Opinion by Potter. 

The People ex rel. Roswell Beardsley et al. v. Miles 
Van Valkenburgh. County judge — Proceedings re- 
versed. Opinion by Potter. 

In the matter of Abraham E. Watson — Order 
affirmed. Opinion by Potter. 

Robert Younghouse v. Adam Fingar — Motion for re- 
argument granted. 

William H. Warren v. Carlisle Haight et al. — Judg- 
ment on note of $150 reversed and new trial granted, 
with costs to abide the event. Opinion by Potter. 

Cases heard before Miller and Balcom: 

William H. Shortsleeves, adm’r, etc., v. Adam K 
Stafford — Judgment reversed and new trial granted, 
with costs to abide event. Opinion by Miller. 

Cases heard before Miller, Potter and Parker. 

Mary Damon v. William Moore — Judgment affirmed, 
with costs. Opinion by Potter. 

The People ex rel. Gilbert Peterson v. Gilson A. Day- 
ton, auditor, etc. — Order of special term reversed and 
order to be entered granting the motion for a man- 
damus directed to the defendant, commanding him 
to issue and deliver to the relator his warrant upon 
treasurer of the State for $6,434.23, without costs to 
either party. Opinion by Parker. 

The People ex rel. Myron H. Mills v. The Same. — 
Order of special term modified so as to direct the 
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issuing of the warrant for the sum of $1,168.51, in- 
stead of the sum of $7,602.74, without costs to either 
party. Opinion by Parker. 

The People v. William C. Stevens et al.— Appeal 
dismissed, without costs. 

Alfred Mitchell v. Mary Ann Mitchell — Order of 
special term reversed, without costs, with leave to 
renew motion. Memorandum with clerk. 

Angeline Menzies v. Catherine R. Ratsford and 
¢thers — Order of special term affirmed, with $10 costs 
of appeal. 

Allen Hutchinson et al. v. Daniel B. Moot et al. — 
Order of special term modified according to memo- 
randum with clerk. 

Thaddeus Bostwick v. Alexander Sharpsteen et al.— 
Judgment affirmed, with costs. 

The People ex rel. Jesse Stoddard, commissioners of 
highways, etc., v. Eaton J. Agard and others. Pro- 
ceedings affirmed, with costs. 

Henry J. Humiston v. Van Rensselaer Hay —Judg- 
ment affirmed, with costs. 

Henry D. Barto et al., ex’rs, etc., v. Sarah Greener 
et al.— Decree of surrogate reversed and case sent 
back for a re-statement of the accounts. In such re- 
statement no interest to be charged to the executor, 
Barto, upon the moneys deposited in the bank, and 
surrogate to review the question as to interest claimed 
by Mrs. Robinson. Costs of parties in appeal to be paid 
out of the estate. 

John G. Burritt v. George Chamberlain et al.— New 
trial denied and judgment for defendant on verdict, 
with costs. 

The People ex rel. Elizabeth Beckwith v. Joseph H. 
Beers, an imprisoned debtor— Proceedings affirmed 
and writ of certiorari dismissed, without costs. 

Frank A. Stowell v. Elisha H. Cook — Order of special 
term affirmed, with $10 costs of appeal. 

Augustus Goodrich v. Timuthy Sullivan — Order of 
county court reversed and county court directed to 
grant motion to set aside order dismissing appeal. 

Maria T. Wheeler v. James R. Wheeler—Order of 
special term reversed, and order of publication and all 
subsequent proceedings vacated, without costs. 

John G. Burritt v. Samuel M. Barker — Cause stricken 
from calendar and judgment affirmed, with costs. 

In the matter of the petition of the New York and 
Oswego Midland Railroad Company, etc., to appraise 
lands of W. Addison Morse—Order affirmed, with 310 
costs. 

Frederick Juliand v. Henry Mauwarren — Judgment 
affirmed, with costs. Memorandum by court. 

Stephen Johnson v. Samuel Merihew — Judgment of 
county court affirmed, with costs. 

The Village of Ithaca v. Jeremy Smith—Order of 
special term affirmed, with costs. Memorandum by 
court. 

Ormenzo Benedict v. William Cooley —Judgment 
affirmed, with costs. Memorandum with court. 


—__4e—__—_ 


Mr. Poland, of Vermont, introduced in the house of 
representatives, on the 6th inst., an amendment to the 
constitution of the United States, providing that no 
senator or representative shall, during the term for 
which he was elected, be chosen president or vice- 
president, nor shall any judge of any United States 
court be chosen president or vice-president within 
two years of the termination of his judicial office. 





BOOK NOTICES. 
Reports of Cases Argued and Determined in the Court 


of Common Pleas of the City and County of New 
ork, by Charles P. Daly, LL. D., Chief Justice of 
the Court, volume ITI. er, Voorhis & Co., New 


York, 1872 

This volume, including the opinions of the court 
from April, 1869, to October, 1871, contains many cases 
of value well reported. 

Judge Charles P. Daly, the chief judge of the court, 
is one of the ablest lawyers, most finished scholars and 
most experienced judges in the State. His experience 
as a reporter of the decisions of his court has given us 
a model volume of cases arising in the commercial 
metropolis of the nation, carefully considered, and as 
rarely reversed by the court of appeals as the decisions 
of any court in the State. The case of Abernethy v. 
The Society of the Church of the Puritans (p. 1), involv- 
ing the right of a pew owner in a church to restrain the 
sale of his pew for non-payment of an alleged illegal 
assessment; of Schepler v. Eisner (p. 11), as to the right 
of a broker to sell the property of his customer to 
keep his margin good; of Johnson v. Allen (p. 43), in 
which it is held that one who goes through with the 
form of a marriage with a woman having a husband 
living, and lives with her, is liable for necessaries fur- 
nished her, notwithstanding the illegality of the mar- 
riage; and Butterworth v. Crawford (p. 57), holding that 
where the owner of two lots constructs a drain through 
them, and conveys one with a covenant against incum- 
brances and subsequently conveys the other, the second 
grantee has a right to the easement, although the first 
purchased without notice thereof (reversed by the court 
of appeals, November 14, 1871) are fair samples of the 
cases. 

If the profession could be favored with a few more 
volumes of the character of the present, and a few less 
of some of the rest of our courts by irresponsible re- 
porters, there would be less cause for complaints about 
the burden of our system of reporting. The reputa- 
tion of the publishers for handsome and tasty books is 
so well established that when we say this is equal to 
their former productions, we have said all that need be 
said on the subject. 





Commentaries on the law of Criminal Procedure; or 
Pleading, Evidence and Practice in Criminal Cases, 
by Joel Prentiss Bishop, second edition. Revised, 
re-arranged and enlarged. 2 volumes. Boston: 
Little, Brown & Co., 1872. 

Mr. Bishop is undoubtedly the most able and philo- 
sophical writer on criminal law that the world has 
yet produced. His ‘‘ Commentaries on Criminal Law,”’ 
and the work before us, have long ago, and by theirown 
intrinsic merit, become standard authorities, both in 
this country and in England. Criminal law is in and 
of itself simple and certain, and presents to the com- 
mentator but few of those difficulties that meet the 
writer on civil law at every step, but criminal procedure 
is more complex, and requires to develop it much 
greater ability and more careful and accurate research. 
Mr. Bishop very wisely adopted the plan of separating 
the law and the procedure and treating each separately, 
and he has thus been able to present the entire subject 
with a distinctness and singleness unequaled. 

The present edition of the criminal procedure has 
been very carefully and faithfully revised and consider- 
ably enlarged, and its arrangement has been also some- 
what changed to facilitate reference and examination. 
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The changes which have been made are thus concisely 
stated in the preface and without exaggeration: ‘While 
this edition preserves most of what is valuable in the 
former one, it is improved by adding new topics — by 
the citation of the later cases — by new illustrations of 
former topics— by a re-arrangement of its contents 
after a better method, by a very considerable enlarge- 
ment of the index of subjects, and by the new device 
of headings in a peculiar type, to the several sections.”’ 





Bench and Bar, October, 1871, January and April, 1872. 
Callaghan & Co., Chicago. 

The burning of Chicago necessitated the suspension 
of the Bench and Bar for a time, but it has risen from 
its ashes even better and brighter than of old. The 
numbers for October and January are printed together, 
and contain the following table of contents: ‘The 
Late Treaty; Obedience to Law; Centralization in 
State Government; The Trial of Victor Place; Decis- 
ions; Digest of Recent Decisions; Notices of New Law 
Books; Legal Memoranda; Sayings and Doings.’”’ The 
leading articles of the number for April are, ‘‘ Of the 
construction of the Contract of Guaranty and Surety- 
ship, and Judicial Legislation.” 

We notice that the May number of the Western Jurist 
also contains the article on ‘‘ Judicial Legislation,” 
with a note explanatory that, after it was in type and 
partly printed, the editor learned that it had been sent 
to another legal periodical also. This is not entirely 
creditable to the author. The MS. of the article was 
sent to us over a year ago, and is now in our depository 
of “‘rejected addresses.”’ 

Mr. Whittier, the editor of the Bench and Bar, is a 
gentleman of ability and energy, and under his man- 
agement that quarterly will, in the future as in the 
past, rank high among the legal periodicals of the 
country. 





The Maryland Law Reporter is the title of a new 
eight page daily paper begun in Baltimore on the 13th 
inst. It is devoted mainly to the reporting of decis- 
ions, and the initial number gives promise that the 
paper will be well conducted and of value to the Mary- 
land lawyer. 


———_ @« ——_—_. 
A dark colored newly decked scow boat, Plaintiff in 


error, v. John Lynn is the unique title of a case in Pin- 
ney’s forthcoming Wisconsin Territorial Reports. 


—_——*+oo—_——- 


NOTES AND QUERIES. 
Will some of your readers please inform me, as 
between vendor and vendee of real estate, whose duty 
it is to furnish an abstract of title? LEx. 
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ENGLISH NOTES. 


Lord Endfield has explained in the house of com- 
mons, that the extradition treaties between Great 
Britain and France, and Great Britain and the United 
States, make no exception to surrenders on the ground 
of the nationality of the party charged. —— The Tich- 
borne prosecution will not be tried before November, as 
witnesses are to be secured from Chili and Australia. 
The prospect is not very flattering for the unfortunate 
twelve who shall constitute the jury, for as the law 





now stands they will have to be locked up night after 
night during the whole trial, and as that is likely t. 
exceed in length the recent civil case, some twelve 
families are likely to be without heads for three or four 
months. —— A bill has been introduced in the com- 
mons imposing a heavy penalty on money lenders who 
solicit infants to borrow money. —— ‘‘Can a Jew hold 
the office of lord chancellor?’ is a question which the 
Solicitor’s Journal thinks may possibly some day be- 
come a practical one. The home secretary says there 
is no law which would prevent it, but our contem- 
porary says otherwise. 


++ 
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PEcULIAR BinpinG. A copy of the ‘Constitution 
of the French Republic of 1794,’’ about to be sold in 
Paris, is said not to be unique as regards its binding. 
A public library in Bury St. Edmunds contains an 
octavo volume, consisting of a full report of the trial 
and execution of one Corder, who murdered a young 
woman named Martin, at a spot called the Red Barn, 
in a neighboring village, about forty years ago, to- 
gether with an account of his life, and other cognate 
matter. This volume is bound in the murderer’s skin, 
which was tanned for the purpose by a surgeon in the 
town. The skeleton was prepared for the Suffolk 
General Hospital, and is still to be seen there. The 
human leather is darker and more mottled than vellum, 
of a rather coarse textured surface, with holes in it 
like those in pig-skin, but smaller and more sparse. 
A good deal of interest attached to the murder at the 
time, as its discovery seemed to be mainly owing toa 
dream. English books with this kind of “ hilling”’ are 
much less rare than is popularly supposed. A corre- 
spondent informs us that about twenty years ago he 
happened to be in a bookbinder’s shop on St. Michael’s 
Hill, Bristol, when he was shown several volumes 
which had been sent from the Bristol Law Library for 
repair. These were all bound in human skin, specially 
tanned for the purpose; and some curious details were 
furnished of several local culprits executed in that city, 
who were flayed after execution, to furnish forth the 
leather for binding together some contemporary legal 
lore. —[ Birmingham Daily Gazette.] 
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NEW YORK STATUTES AT LARGE. 
CHAP. 128. 


Aw Act to amend an act entitled ‘‘ An act to amend an 
act, passed July twenty-first, eighteen hundred and 
fifty-three, entitled ‘ An act to amend an act to pro- 
vide for the incorporation of companies to construct 
plank-roads,’ passed May seventh, eighteen hundred 
and forty-seven,” and the acts amendatory thereof, 
_— pril fourteen, eighteen hundred and fifty- 

ve. 


PASSED March 23, 1872; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. Section first of an act entitled ‘“‘ An act 
to amend an act, passed July twenty-first, eighteen 
hundred and fifty-three, entitled ‘ An act to amend an 
act to provide for the incorporation of companies to 
construct plank-roads,’ passed May seventh, eighteen 
hundred and forty-seven,’ and the acts amendatory 
thereof, passed April fourteenth, eighteen hundred and 
fifty-five, is hereby amended so as to read as follows: 

§ 1. Every person liable to do highway labor, living 
or owning property on the line of any plank-road of 


























THE ALBANY LAW JOURNAL. 


323 














this State, may, on making application in writing to 
the commissioner or commissioners of their respective 
towns, on or any day previous to the time of making 
the highway warrants by such commissioners, be as- 
sessed the apportionment of highway labor for such 
property upon such plank-road, and the commissioner 
or commissioners may in their discretion assess such 
person for the land or property owned by him in or 
upon the line of said plank-road as a separate road 
district. 
§ 2. This act shall take effect immediately. 


CHAP. 209. 


An Act to amend an act entitled ‘‘ An act for the in- 
corporation of Benevolent, Charitable, Scientific and 
Missionary Societies,’* passed April twelfth, eighteen 
hundred and forty-eight. 

Passep April 10, 1872. 


le of the State of New York, represented in 
gues oj Assembly, do enact as follows: 

SEcTION 1. Section one of an act entitled “‘ An act for 
the incorporation of Benevolent, Charitable, Scientific 
and Missionary Societies,’ passed April twelfth, eigh- 
teen hundred and forty-eight, is hereby amended, 
by adding to said section after the word ‘‘ Charitable ”’ 
in the fourth line thereof, the word “ Religious,” so 
that said act shall authorize the incorporation of re- 
ligious societies in the same manner as in case of the 
organization of societies ‘“‘for Benevolent, Charitable, 
Scientific or Missionary purposes.”’ 

§ 2. This act shall take effect immediately. 


Cuap. 215. 


Aw Act to amend an act entitled “An act to amend 
an act entitled ‘An act to reduce the number of town 
officers and town and county expenses, and to pre- 
vent abuses in auditing town and county accounts, 
passed May tenth, eighteen hundred and forty-five,’ 
passed December fourteen, eighteen hundred and 
forty-seven.” 


PassED April 23, 1872; three-fifths being present. 

The People of the State of New York, eae nm 
Senate and Assembly, do enact as follows 

SrcTion 1. Section two of the act entitled “‘ An act 
to amend an act entitled ‘An act to reduce the num- 
ber of town officers and town and county expenses, and 
to prevent abuses in auditing town and county ac- 
counts, passed May tenth, eighteen hundred and forty- 
five,’ passed December fourteenth, eighteen hundred 
and forty-seven,” is hereby amended so as to read as 
follows: 

§2. The fifth section of said act is hereby amended so 
as to read as follows: 

§5. Whenever any damages are now allowed to be 
assessed by law, when any road or highway shall be 
laid out, altered or discontinued, in whole or in part, 
such damages shall be assessed by not less than three 
commissioners, to be appointed by the county court of 
the county in which such road shall be, on the applica- 
tion of the commissioner or commissioners of high- 
ways of the town; or in case the said commissioners 
of highways should neglect or refuse to make such 
application for the space of thirty days after having 
been requested so to do, it shall be lawful for the said 
county court to appoint such commissioners on the 
application of any of the owners of the land through 
which such road shall have been laid out; and the 
commissioners so appointed shall take the oath of 
office prescribed by the constitution, and shall proceed, 
on receiving at least six days’ notice of the time and 





place, to meet the commissioners of highways, and 
take a view of the premises, hear the parties and such 
witnesses as may be offered before them; and they 
shall all meet and act, and shall assess all damages 
which may be required to be assessed for the said high- 
way, and shall be authorized to administer oaths to 
witnesses who may be produced before them under 
this section; and when they shall all have met and 
acted, the assessment agreed to by a majority of them 
shall be valid; and when such assessment shall be so 
made, it shall be delivered to one of the commissioners 
of highways of the town, who, within ten days after 
receiving the same, shall file it in the town clerk’s 
office in the said town. 
§ 2. This act shall take effect immediately. 


CHAP. 235. 


Aw Act to amend section ten of chapter seven hun- 
dred and thirty-nine of the laws of eighteen hun- 
dred and fifty-seven, entitled ‘‘ An act to authorize 
the formation of town insurance companies.” 


PAssED April 16, 1872. 


The People of the State of New York, nares in 
Senate and Assembly, do enact as follow 

SrcTIon 1. Section ten of chapter seven hundred and 
thirty-nine of the laws of eighteen hundred and fifty- 
seven, entitled ‘‘ An act to authorize the formation of 
town insurance companies,” is hereby amended so as 
to read as follows: 

§ 10. No company formed under this act shall insure 
any property out of the limits of the town in which the 
office of the company is located, nor shall they insure 
any property other than detached dwellings and their 
contents, farm buildings and their contents, and such 
stores, hotels, churches, school-houses and other public 
buildings, together with their contents, as the directors 
of any company formed under thisact shall deem pro- 
per; nor shall they insure any property within the 
limits of any corporated city or village in this State. 

§ 2. This act shall take effect immediately. 


CHAP. 248. 


An Act to authorize the formation, establishing and 
maintaining of driving park and park associations. 


Passep April 16, 1872; three-fifths being present. 


The Peo, apie of the State of New zum represented in 
Senate and Assembly, do enact as follows 

Section 1. Any six or more persons of full age, citi- 
zens of this State, who shall desire to form a driving 
park, or park association in this State, may make, sign 
and acknowledge, before any officer authorized to take 
the acknowledgment of deeds in this State, and file in 
the office of the secretary of state, and also in the 
clerk’s office of the county in which the business of 
such association is to be conducted, a certificate in 
writing wherein shall be stated the name and title 
whereby such association shall be known in law, the 
amount of its capital stock, the number of shares into 
which such capital stock is divided, the location, par- 
ticular business and objects of such associations, the 
number of trustees, directors or managers to manage 
the same, and the names of such trustees, directors or 
managers for the first year of its existence. Such ar- 
ticles of association shall not be filed as aforesaid until 
one-twentieth part of the amouut of stock fixed as 
aforesaid shall have been actually paid in to the direct- 
ors in cash, nor until there shall be indorsed thereon, 
or annexed thereto, an affidavit made by at least three 
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of the directors named in such articles of association, 
that the amount of stock required in the first section of 
this act to be subscribed has been subscribed, and that 
one-twentieth part of the amount has been actually 
paid in as aforesaid. 

§ 2. Upon filing a certificate as aforesaid, the persons 
who shall have signed and acknowledged such certifi- 
cate, and their associates and successors, shall there- 
upon, by virtue of this act, be a body politic and cor- 
porate by the name stated in such certificate, and by 
that name they and their successors shall and may have 
succession, and shall be persons in law capable of suing 
ani being sued, and they and their successors may have 
and use a common seal, and may change and alter the 
same at pleasure; and they and their successors, by 
their corporate name, shall in law be capable of taking 
and receiving, purchasing and holding real estate for 
the purpose of their incorporation, and for no other 
purpose, to a sum of not exceeding one hundred thou- 
sand dollars in value, and personal estate for like pur- 
pose to an amount not exceeding one hundred thousand 
dollars, and make by-laws for the management of its 
affairs not inconsistent with the laws of this State or 
the United States. 

§ 3. The capital stock of any such association shall be 
divided into shares of not less than ten dollars nor more 
than one hundred dollars each, as the by-laws of said 
association shall require, to be paid in cash by the stock- 
holders at such time, and in such manner, and in such 
installments as the directors or managers of the associa- 
tion may require, and under such penalties for neg- 
lecting the payment of installments as may be pre- 
scribed by the by-laws of such association; provided, 
that at least thirty days’ notice, printed or in writing, 
shall be given by the treasurer of such association of 
the time when the shares are required to be paid; such 
shares shall be deemed personal property, transferable 
only on the books of said association, in such manner 
as prescribed by its by-laws. All the stockholders of 
every association, organized under this act, shall be 
severally and individually liable to an amount equal 
to the capital stock held by them respectively, to the 
creditors of such association, for all debts contracted 
by the directors or agents of such association for its 
use, until the whole amount of capital stock, fixed and 
limited by said association, is paid in, and a certificate 
thereof filed in the office aforesaid. 

§ 4. The officers of any such association shall consist 
of a president, and at least one vice-president, a secre- 
tary, a treasurer, and any number of directors 
which is divisible by three, but not more than fifteen 
in all. The president and vice-president, secretary 
and treasurer, shall be elected annually, and the first 
year the whole number of directors shall be elected; 
they shall be divided by lot into three classes; the first 
class to serve one year, the second class two years, and 
the third class three years; and at the expiration of 
each term a sufficient number of directors shall be 
elected to fill each class, and to serve three years; and 
all vacancies that may occur shall be filled only for the 
term made vacant. The election of all officers shall be 
by ballot of the stockholders or members, and no per- 
son who is.not a stockholder shall be eligible to any 
office. The board of managers shall consist of the 
president, the first vice-president, secretary, treasurer 
and directors, a majority of whom shall constitute a 
quorum for the transaction of business; and it shall be 
the duty of said officers to so manage the property and 
concerns of the said society as will best promote the 











objects of such associations as set forth in the certificate 
of incorporation. 

§ 5. Nothing in this act contained shall be construed 
to allow the racing, running, trotting or pacing of 
horses for any bet or wager, contrary to the provisions 
of article fifth, chapter twenty, title eight, and part first 
of the Revised Statutes. 

§ 6. Any such association may, in case the uses and 
convenience thereof so require, upon application to the 
supreme court of the district wherein said association» 
at the time of such application, shall be situated, or the 
county court of the county wherein such association is 
organized, obtain the requisite order and power to sell, 
from time to time, the whole or any part or parts of its 
real estate, the granting of such order to be inthe dis- 
cretion of the court, and such application to be made 
only when authorized by said association at any annual 
meeting thereof, by a vote in person or by proxy of not 
less than two-thirds in amount of all the stockholders 
voting, and printed or written notice of the intention 
to vote for such application having been served on 
every stockholder by the secretary of such association 
by depositing the same in the post-office where such 
association is located, properly folded and directed to 
him at the post-office nearest his place of residence, as 
shall appear from the books of the association kept for 
this purpose, with the postage paid thereon, at least 
twenty days prior to the time of said meeting. 

§7. The said association may increase its capital 
stock to any amount, not exceeding the amount as pro- 
vided in section two of this act, at any annual meeting 
thereof, by a votein person or by proxy, of not less 
than two-thirds in amount of all the stockholders, 
notice of such intention to increase its capital stock 
having been given as prescribed in the preceding sec- 
tion of this act; and such notice must state the time 
and place of the meeting, and the amount to which it 
is proposed to increase the capital stock. The pro- 
ceedings of such meeting must be entered on the min- 
utes of the proceedings of the association, and there- 
upon the amount sanctioned, not exceeding the limit 
hereinbefore provided, by a vote of two-thirds of all 
said stockholders, shall be deemed the amount of the 
capital stock of said association. 

8. The officers of any association organized under 
the provisions of this act shall be jointly and severally 
liable for all debts due from said association, contracted 
while they are officers thereof, provided a suit for the 
collection of the same be brought within one year after 
the debt shall become due and payable. 

§ 9. During any public exhibition held on the ground 
of such association, the sheriffs of counties within 
which the same are situated are hereby authorized, at 
the request of the officers of the association, to appoint 
so many special policemen as may be deemed necessary 
to aid in preserving order and enforcing the rules of the 
association, provided, that the compensation for the 
services of such special policemen shall in no event be 
a charge upon any county, city, town or village. 

§ 10. The president, secretary and treasurer of every 
such association shall annually prepare a full statement 
of the receipts and expenditures of such association, 
during the year preceding the day of the annual elec- 
tion, with a schedule of its property, debts and obliga- 
tions, which statement and schedule shall be verified 
by the affidavits of two of said officers, and shall be 

ed in the county clerk’s office of the county in which 
such association shall be located, within one week after 
such annual election, and otherwise published as the 
by-laws of the association shall or may prescribe. 

§ 11. Every association formed under this act shall 
possess the powers and be subject to the provisions and 
restrictions contained in the third title of the eight- 
eenth chapter of the Revised Statutes. 

§ 12. associations for the purposes specified in 
this act, which have been formed under any special 
act, — oa under this law at any time. 

§ 13. This act shall take effect immediately. 
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THE JUDICATURE OF GREAT BRITAIN. 


The statesmen and jurists of the British Empire 
have been for several years considering the expedi- 
ency of making important changes in its judicature. 
The magnitude and complexity of the judicial system, 
the vastness of the empire, and the multiplicity and 
diversity of cases requiring judicial cognizance render 
the work of transforming the judicature of Great 
Britain no small task. Propositions have been made 
to modify the courts of first instance, to modify or 
abrogate courts of intermediate appeal and to unify 
the courts of last appeal—the house of lords and 
the sovereign in council— into one supreme court of 
appeal. We have before called attention to the su- 
preme court of appeal bill, introduced last month in 
the house of lords by the lord chancellor. The osten- 
sible design of this bill was to integrate the appel- 
late jurisdiction of the entire empire. But the bill 
met with very serious opposition on the part of Lord 
Cairns, Lord Westbury and others, because it pro- 
vided substantially for a dual court of appeals—a 
court of appeal consisting of two distinct and well- 
defined divisions, to one of which every appeal 
which now comes before the house of lords should 
be referred, and to the other of which every appeal 
which now comes before the committee of the privy 
council should be referred. Another objection was 
that, by the provisions of the bill, each division was 
to consist of different persons. After considerable 
discussion, in which a general disposition among the 
lords was manifested in favor of some modification 
of the appellate judicature, the bill was referred to a 
select committee ‘“ empowered to inquire into the ap- 
pellate jurisdiction exercised by the house of lords, 
and into the working of the system of appeals to her 
majesty in council, and to inquire what changes or 
improvements should be made with reference there- 
to.” The result of this action of the lords will proba- 
bly be to prevent any final disposal of the question 
of uniting the two high courts of appeal during the 
present session of parliament. 

Lord Chief Justice Cockburn, at the instance of the 
lord chancellor and the law officers of the crown, has 
prepared the following opinion on the supreme court 
of appeal bill which may be taken as an exponent of 
what the best legal minds of England propose in the 
matter : 


“The scheme for the creation of a new appellate ju- 
dicature, which, after much reflection, I would submit 
for consideration is this : 

*““T would have but one court. 

**Tt should consist of: 

“]. The lord chancellor. 





“2, Such members of the house of lords, having 
held judicial office, as should give notice to the lord 
chancellor of their willingness to serve as judges of 
appeal. 

“3. The lord chief justice of England, the master of 
the rolls, and the two lord presidents of division of the 
high court of justice. 

“4, Four lords justice of appeal. 

“ As the master of the rolls is ex officio to be a mem- 
ber of the court, without other judicial duties, there 
would thus be at least five regular judges besides the 
lord chancellor, the law lords, and the presidents of 
the high court of justice. This would give a body of 
from eight to nine regular judges, independently of the 
lord chancellor and the president of the high court of 
justice, at an expense, on an average, of £15,000 to 
£16,000 a year, in addition to the present expenditure, 
an amount which the country would cheerfully pay in 
order to obtain a supreme court of appeal of the high- 
est class. 

“The court should be permanent and its sittings 
continuous, except at times of legal vacation. The 
court should be one entire court, whereby the incon- 
venience will be avoided which is likely to arise from 
particular business being, as proposed by the present 
biil, assigned to one division as distinguished from the 
other, namely, that one division may be without work 
to do, while the other has more to do than it can 
accomplish. But looking to the number of judges of 
which the supreme court, constituted as I propose, 
would consist, it should be competent to the court to 
sit in two divisions for the better dispatch of business, 
provided always, that the quorum should consist of not 
less than four. 

‘“*With such a tribunal, the alarming arrear of col- 
onial appeals would speedily be reduced, and the 
appellate business of the country disposed of without 
delay and to the satisfaction of the profession, the 
suitors, and the country. Another advantage which 
would incidentally result from having no distinction 
as to competency, with respect to appeal business of 
every sort between one division of the supreme court 
and another, would be that it would have a tendency 
to make both bench and bar endeavor to render them- 
selves familiar with the civil law, on which the law of 
many of our colonies is founded, and thus to enlarge 
the sphere of our judicial knowledge and modify the 
too exclusive character of the legal profession of this 
country.” 


This scheme of high appellate judicature, so far as it 
relates to increasing the number of judges who shall 
sit in two divisions for the convenience of suitors, and 
the dispatch of business is identical with the alterna- 
tive scheme which we proposed (Ante, p. 242) for 
New York, instead of continuing the present com- 
mission of appeals. The unification of the appellate 
jurisdiction of the high courts of appeal of Great 
Britain would assuredly (as the lord chief justice 
suggests) render the legal profession more universal, 
liberal and comprehensive in their attainments and 
character. Ifthe proposed modification of the judi- 
cature of that country should effect this alone, if 
would amply compensate the legislative effort which 
should produce so desirable a transformation. The 
criticism of the lord chief justice in this regard does 
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not apply to the profession in America, except in so 
far as our jurisprudence is founded upon the common, 
and not upon the civil law ; for no one would think of 
modifying the “too exclusive character ” of the legal 
profession in this country. 

——__ ¢<>e—__——_ 


COUNTERSIGNING POLICIES. 


Insurance companies usually insert a condition in 
their policies or renewal receipts, providing that they 
shall not be in force until countersigned by the agent. 
We believe that the effect of this condition in life 
policies has been judicially considered in three cases 
only, and the conclusions arrived at were conflicting. 

The first case was that of Myers v. The Keystone Mu- 
tual Insurance Co., 27 Penn. St. 268, wherein it was 
held that evidence equivalent to that of countersigning 
(%. ¢., in that case letters accompanying the policy) 
might be received to prove the delivery. The point, 
however, was very briefly disposed of, and was not 
pivotal in the case. In Badger, administrator, v. The 
American Popular Life Insurance Co., 4 Am. Rep., 
the question was directly presented to the supreme 
court of Massachusetts, and decided adversely to the 
Pennsylvania case. The defendants had sent to the 
plaintiff’s intestate the policy on which the action 
was brought, and assuring such intestate’s life. It 
contained the provision, “ Nor shall this policy be in 
force until it is countersigned by A. F. Badger, agent 
at Boston.” By “A. F. Badger” was meant the in- 
testate. On his death this policy was found among 
his papers, but it had never been countersigned by 
him. The court held that the policy was not in force. 
They dispose of the question in these words: “He 
(A. F. Badger) received the policy, and had it in his 
power to make it a valid contract by countersigning. 
But he did not do this, and, consequently, the policy 
never came in force. We need not inquire into the 
motives of the company for inserting this condition, 
nor into his motives for neglecting to comply with it. 
It is sufficient that the defendants had a right to insert 
it, and to insist upon it.” 

The third case was Norton v. The Phenix Mutual 
Life Insurance Co.,4 Am. Rep. 98 (36 Conn. 503) 
There 8. P. Norton took out a policy of insurance on 
his own life for the benefit of, and payable to, his wife. 
The receipts for premiums in this company were in 
the form of renewal certificates, and contained a con- 
dition that they should not be valid or binding until 
the premium was paid and the receipt countersigned 
by the agent. 8S. P. Norton was, himself, the agent. 
After his death receipts for several premiums were 
found among his papers, but they were not counter- 
signed.by him. A divided court held that the re- 
ceipts were, prima facie, evidence, notwithstanding 
the lack of the countersign. Butler, J., who deliv- 
ered the prevailing opinion argued, that the insured, 
being himself the agent who was to countersign, the 
condition was a mere printed formula, not intended by 








the company to be an operative one, and that inas- 
much as there were several certificates covering a 
number of years, the premiums for some of which 
years had been confessedly paid, the condition must 
be held to have been waived. 

Park, J., delivered a dissenting opinion, with which 
Loomis, J., concurred, holding that Norton was not 
the agent of the company in effecting his own insur- 
ance or any of its renewals, and that, therefore, if the 
premium had been paid in fact, the company should 
have stricken the condition from the certificate. 

This may be very good “technical” reasoning, but 
it is only technical. The condition requiring counter- 
signing is undoubtedly inserted to avoid the danger 
of having policies or certificates of renewal obtained 
surreptitiously, and for that purpose are, perhaps, well 
enough, but where there is a presumption that the 
premium has been paid, the condition ought not to be 
favored by the courts. The greed of life insurance 
companies and the rivalry existing between them lead 
to loose and irregular methods of business, and courts 
ought not to lend their aid to encourage it. The 
possession of a premium or receipt ought to be suffi- 
cient, in the absence of countervailing testimony, 
notwithstanding the condition requiring counter- 
signing. 





OUR LAWYERS. 


Mr. Hiram Friswell, a disappointed and dyspeptic 
suitor we presume, has been writing to the Gentle- 
man’s Magazine to demonstrate the proposition be- 
lieved by a certain, or, rather, uncertain, portion of 
every civilized community, to wit, that lawyers are 
essentially bad, and tend to evil as the sparks fly up- 
ward. Whereupon, John Baker Hopkins answers 
him in the manner following: 

The social condition of the great State of New York 
is deplorable. Everywhere in America, especially in 
the empire State, the affair of the Erie ring has been 
stigmatized asa national disgrace. It seems almost in- 
credible that a cruel, gigantic and manifest fraud was 
carried on in the midst of a rich, commercial commu- 
nity, in defiance of the protests of society and the 
public press. Messrs. Gould and Fisk succeeded by 
the aid of the law courts. Now, let no one hastily 
conclude that the laws of New York are radically 
bad. They are analogous to the laws of England, and 
in commercial cases it is common for counsel and 
judges to cite English decisions. The lawyers, and 
not the laws, are at fault. Far be it from me to con- 
demn the whole bar of New York; but beyond dis- 
pute it is largely leavened with members unworthy 
of their high calling, and it supplies to the bench 
such men as Judge Barnard. The system of electing 
judges is no doubt injurious to the bar, but whatever 
the cause or causes, certain it is that the bar of New 
York is not creditable te the State, and the bad 
lawyers have injured and degraded the community. 
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According to Mr. Hain Friswell—TI refer to his 
article on Barristers in the last number of the Gentle- 
man’s Magazine —our lawyers are as debased as it is 
possible to conceive. I will quote two or three pas- 
sages from that remarkable article to justify my as- 
sertion: 


But it is not alone in the criminal cases that the bad 
taste and folly of the bar is apparent. In civil and 
commercial cases there is hardly a day passes but that 
some educated gentleman will get up and defend the 
most atrocious and apparent dishonesty, and will utter 
the most ruinous and foolish suggestions as to com- 
mercial morals in the course of such defense. Not 
content, with Belial, to ‘‘make the worse appear the 
better reason,’’ he will make vice virtue and virtue 
vice. He will browbeat and bully witnesses, and for- 
mulate such atrocious suggestions as to the virtue of 
the women or the honesty of the men opposed as-wit- 
nesses to his clients as in plain clothes and society he 
would blush to utter. * * * Counsel have long ago 
in their pleas overstepped the modest nature which is 
that of a gentleman and their right as honest and 
Christian men. We appeal to the bar if the most 
shameless bullying, the most termagant browbeating, 
the most impudent evasion, have not been indulged in, 
and the most solemn oaths have not been falsely taken 
by various advocates. * * * Brass hilted swords, 
borrowed or stolen linen, things stolen from the barber 
and the cutter and borrowed from ‘my hostess,” 
mounted upon nags which are begged or borrowed 
from the client, these barristers, 

‘* Who sally forth, 
Through town and through village, 
All to plunder and to pillage, 
All to murder equity, 
And to take a double fee.” 

If these charges are true, the national prospects are 
dark indeed. What hope is there of progress and 
prosperity when the men who plead in our courts 
of justice, who recruit the judicial bench, who are 
largely represented in the house of commons, who 
find their way to the house of lords, who administer 
justice to three millions of our fellow subjects, are 
themselves perjurers and licentious bullies? If these 
charges are false calumnies that ought not to remain un- 
answered, I propose to set forth a few facts that will, 
I hope, be a sufficient reply to Mr. Friswell’s extraor- 
dinary impeachment. Mr. Friswell has read and 
quotes from a humorous poem about lawyers. Has 
he not read about drinking, sporting and swearing 
parsons? Has he not, in his reading of the humorists, 
met with scandalous stories about doctors? The 
satirists who ridiculed lawyers were nota whit kinder 
to the other learned professions. Is it scrupulously 
fair, does it not savor of smart practice to cite the 
satires anent lawyers, and not to cite the satires 
about doctors and parsons. 

Mr. Friswell observes that “no dishonesty or taint 
of fraud can be imagined that has not been perpe- 
trated by attorneys or defended by barristers.” Will 


he mention a crime that has not been committed by 
clergymen and physicians. 


What would he think of 





an advocate who thus argued: “Parsons have ere 
now been stripped of their gowns for immoral con- 
duct, imprisoned or hanged for felonies, and therefore 
the clerical profession is infamous.” 

Mr. Friswell says, “any person who wants status 
in life enters as a barrister, although ‘he does not in- 
tend to practice; Mr. Charles Dickens was of the 
inner temple; and so Mr. Hepworth Dixon and Mr. 
8. C. Hale are equally members of the bar.” He isa 
censor intolerant of even an appearance of error. The 
author of “Gentle Life” is very inaccurate. Mr. 
Charles Dickens did, at one time, contemplate a 
career at the bar, and I understand that the same re- 
mark applies to Mr. Hepworth Dixon; and note the 
modesty of Mr. Friswell; ‘Persons who want status 
in life enter as barristers — Dickens, Dixon and Hale 
have followed that course—and if the author of 
‘Gentle Life’ says that the practices of barristers are 
no better now than they were when they begged, 
borrowed, stole, plundered and pillaged.” I hada 
crumb of comfort for Mr. Friswell; I was about to 
tell him that henceforth, persons who aspire to the 
status of barristers will be obliged to pass an examin- 
ation in law; but I turn over the page, and I find the 
writer of the article virtuously indignant because the 
profession is a “separate guild,” and that “you and I 
who know Jones best, and who are, let us say, 
learned and eloquent, may not defend Jones when 
accused.” No one charges Mr. Friswell with being 
coy, but assuredly, he is very uncertain and hard to 
please. 

Mr. Friswell asks, “how far is a barrister war- 
ranted in pleading for a guilty man? Is he to defend 
him when he knows him to be guilty? ‘The doc- 
trine of law is, that a man is to be esteemed innocent 
until he is found guilty by a jury of his peers. Does 
Mr. Friswell object to this doctrine? Does he want 
mere accusation to be taken as a proof of guilt? If 
not, how can the jury determine upon the question 
of guilt or innocence until they have heard both sides. 
It is the duty of the barrister to make the best of his 
case, and it would be immoral for him, or for the 
judge, or for the jury, or for a public writer, or for any 
other person to assume the guilt of the accused, until 
the evidence for the defense has been fairly, fully and 
strongly put before the court. Mr. Friswell may 
think it unnecessary to hear both sides, and, unlike 
Solomon, may be ready to pronounce judgment with- 
out hearing the defense ; but the prejudice of the public 
against condemning a man without a hearing is 
invincible. And, if the accused has a right to answer 
the accuser, what harm can there be in a barrister 
conducting the case for the defense? Mr. Friswell 
refers to a certain cause célébre in which the counsel 
for the prisoner said, ‘‘ Gentlemen of the Jury, I ap- 
peal to Almighty God and say that I know my client 
to be innocent; ” and Mr. Friswell adds, “ where that 
client had confessed to him that he had perpetrated 
the crime.” The advocate is dead, and I think Mr. 
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Friswell should have read his pathetic and brilliant 
reply to the charge, which appeared some years ago 
in the Zvaminer and other papers. I do not believe 
in the maxim, de mortwis nil nisi bonum. The lives 
and works of the dead should not be criticised with- 
out favor, but when we strike at the reputation of 
the dead we should be exceedingly careful to state 
the case fairly. This Mr. Friswell has not done with 
respect to Mr. Phillips, though I think that Mr. Phil- 
lips did exceed his duty in the trial referred to; and 
what was the consequence? The career of one of 
the most eloquent advocates who ever pleaded in an 
English court of justice was ruined, and he was after- 
ward obliged to accept the appointment of a commis- 
sioner of insolvency. Why does Mr. Friswell omit 
the sequel? Let me tell him, that if he so stated a 
case before an English judge he would be reprimanded 
for the suppressio veri. 

Mr. Friswell is unfortunate with his authorities, 
Lord Brougham told him “he had been looking for 
years for a man to arise out of the land and to 
reform the law;” and, he adds, Lord Brougham’s 
acute saying instantly occurred to us as we thought 
of the vapid personalities, the folly, and the feeble 
“ daddering ” exhibited of late notoriously enough in 
such and such trials. Biographies of Lord Brougham 
are numerous, and I venture to recommend the 
author of the “Gentle Life” to buy or borrow one, 
and to read it. He will find that Lord Brougham 
advances the doctrine that an advocate was to forget 
all the world save his client, and to uphold the cause 
of his client, although his advocacy involved inno- 
cent persons. Lord Brougham —vide the queen’s 
trial— was not averse to brow-beating witnesses. 
I am not finding fault with the conduct of Lord 
Brougham, but it is strange, not to say comic, for 
Lord Brougham to be cited as an authority in an 
article denying the right of counsel to do the best for 
their clients. 

Mr. Friswell refers to the trial of Kelly in Dublin. 
He thus states the case : 

A. loads a revolver, fires it at B., hits B. in the neck; 
B. falls, is carried toa surgeon; the surgeon does all he 
can, extracts the ball, and treats him with the utmost 
medical skill, as is attested by nine of the first surgeons 
in the world. It is necessary to bear this in mind, 
because the fact that A. killed B. with a pistol shot 
was disputed by B.’s counsel. A. did not kill B.; the 
surgeon killed B. in endeavoring to aid him! It is quite 
true that A. fired the shot, hit B. in the neck, that the 
bullet lodged in the bones of the atlas, that it was 
certain death if left there; but how an Irish barrister 
must have chuckled at the satanic ingenuity of the 
suggestion, that a doctor, who endeavored to assuage 
the evil, was the homicide. Upon this the jury —an 
[rish jury, let us remember —declared as good men 
and true, and in the presence of Almighty God, that 
they thought the surgeon was the cause of death —in 
other words, they acquitted A. 


Mr. Friswell may think a man ought to be respon- 
sible for the remote consequences of any act done 





with intent. Thus, if A. intends to kill B., shoots at 
him and does not wound him, but B. suffers from the 
nervous shock, seeks medical advice, and the doctor 
unknowingly or negligently administers a dose ot 
poison, and so kills B., ought A. to be hanged for the 
murder of B.? Well, that may be the philosophical 
view of the author of “ Gentle Life,” but it is not the 
law of England or, so far as I know, of any other 
country. In regard to crime a man is legally respon- 
sible only for the direct results of his act. It being 
strictly lawful, I fail to see why Mr. Friswell blames 
the counsel’s “satanic ingenuity ” for putting forth the 
plea of the surgeon’s inability. Whatever I may 
think of the verdict of the jury, I take leave to tell 
the author of “ Gentle Life” that it would have been 
“satanic,” when a prisoner was on trial for his life, 
not to have allowed the plea that the act of the pris- 
oner was not the cause of death. 

Mr. Friswell is very severe about the “apple pip” 
case. He says it was foolish, and involved the most 
intense ignorance of chemistry. Sir Fitzroy Kelly, 
acting upon the instructions in his brief, suggested 
that the presence of the poison in the stomach might 
be the result of swallowing apple pips. The sugges- 
tion was an error, but it was at least allowable. Mr. 
Friswell rushes in where the toxicologists fear to 
tread. The latter feel it a most responsible and 
anxious duty to offer an opinion upon the presence of 
poison in the stomach or intestines of a dead man. 
The confidence begotten by study and experience is 
no match for the confidence of Mr. Friswell. 

The author of “Gentle Life” thinks that when our 
laws are codified and reformed, the freedom and 
license of barristers will be curtailed. In criminal 
courts and at nisi prius, questions of fact, not points 
of law, are decided, and unless Mr, Friswell will re- 
form human nature so that all witnesses will frankly 
admit the truth without prejudice, all justly accused 
persons will frankly admit their guilt, and all false 
accusers will discover their mistake. I apprehend 
that juries will still need the help of counsel to state 
the case pro and con., and to subject witnesses to the 
ordeal of cross-examination. Mr. Friswell says that 
“silver tongue of the inner temple, who knows 
nothing of the case, is assigned and paid, not accord- 
ing to his talent, but according to his popularity and 
the amount of briefs he had to plead for him.” No 
doubt that clients do seek the services of men who 
have a large business, and for the sound reason that 
men do not get a large business at the bar unless they 
are successful advocates. But when Mr. Friswell says 
that silver tongue, the successful and sought after 
advocate, “is a wild, about-town man of some sixty,” 
he evinces an ignorance of the life of a barrister in 
full practice. A leading barrister has little time for 
recreation, save in the long vacation, and then he is 
glad to get away from town. 

By the way, why did not Mr. Friswell refer to Mr. 
Edwin James? Here we have a barrister who wrote 
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Q. C. and M. P. after his name, who was disbarred 
for dishonorable conduct. To be sure that case would 
hardly do for Mr. Friswell, because it shows that if 
a man is guilty of dishonorable conduct he is turned 
out of the profession. I felt disposed to be angry with 
Mr. Friswell for his rude and unsupported assault on 
the honor of a profession which is free to every man 
of talent, and is connected with so many of our best 
and noble families. But there is an excuse for Mr. 
Friswell. He is angry with the law and lawyers, and 
wants to vent his spite. Having no case, what could 
he do but follow the advice of Old Bailey Sampson 
Brass, and abuse the other side.—Gentleman’s Maga- 
zine, 
me —--— 
AGREEMENTS TO FIGHT. 


The legal maxim, volenti non fit injuria, does not 
apply to cases of fighting by mutual consent or agree- 
ment. 

Justice Buller, in his Mist Prius, p. 16, says, that 
when two persons fight, each sustains an injury for 
which each can sue the other, citing Boulter v. Clark, 
in which it was offered to be shown that the parties 
fought by consent, and that no action would, there- 
fore, lie. Parker, Ch. B., said: “The fighting being 
unlawful, the consent of the plaintiff to fight would be 
no bar to his action, and that he was entitled to a 
verdict.” The same doctrine is laid down in 
Stephen’s Nisi Prius, 211: “ If two men engage in a 
boxing match an action can be sustained by either of 
them against the other, if assault be made; because 
the act of boxing is unlawful, and the consent of the 
parties to fight cannot excuse the injury.” In 2 
Greenleaf on Evidence, section 85, the rule is laid 
down equa!ly emphatically, as follows: “If the injury 
was done in a fight though by consent, it is an un- 
justifiable battery; the proof of consent being admis- 
sible only in mitigation of damages.” The cases are 
not less explicit on this point than the elementary 
books. 

In Logan v. Austin, 1 Stew. 476, decided in the 
supreme court of Alabama in 1828, it was held, that 
in an action for damages by assault and battery, the 
defendant should be permitted to show in mitigation 
of damages that the plaintiff, at the time he was 
whipped, agreed that the defendant should whip him. 
But the court also said that the circumstances of con- 
sent could not amount to a complete justification of 
the assault or a bar to the action. In Bell v. Hansley, 
3 Jones (N. C.), 131, decided in 1855, it appeared that 
the plaintiff and defendant had fought together by 
consent, but the court held that this was no bar to an 
action by plaintiff for damages for assault and battery, 
the maxim volenti non fit injuria not applying. And 
in an earlier case in North Carolina (Stout v. Wren, 1 
Hawks, 420), decided about 1821, it was held, that 
“when two fight by consent, and one is beaten, he 
may recover damages for the injury, because the 





fighting is illegal.” In Mathew v. Ollerton, Comb. 
218, the court said: “If a man license another to 
beat him, such license is void, because it is against 
the peace.” In Adams v. Waggoner, 33 Ind. 531 (to 
appear in 5 Am. Rep.), the doctrine of the above 
cases was approved, and it was held that the fact that 
plaintiff and defendant fought by mutual consent and 
agreement was no bar to the action, but might be 
considered in mitigation of damages. 

It may not be uninteresting to state that the Mosaic 
law upon this point was similar to that of modern 
times. “And if men strive together, and one smite 
another with a stone, or with his fist, and he die not, 
but keepeth his bed; and if he rise again, and walk 
about upon his staff, then shall he that smote him be 
quit; only he shall pay for the loss of his time, and 
shall cause him to be thoroughly healed.” Ex. xxi. 
18, 19. 





CURRENT TOPICS. 


Gordon, the defendant in the Gould-Gordon case, 
which has attracted considerable attention, has been 
pretty effectually defeated in his allezed expectations 
of becoming the recipient of the title and estate of the 
Earlof Aberdeen. The matter came before the house 
of lords recently, at the instigation of Viscount Gor- 
don, the younger brother of Osborne, the legitimate 
successor of the earl, who went to sea and had been 
supposed to be drowned. Photographs of the Ameri- 
can Gordon, and testimony taken by a commission in 
America tending to show his identity with “ Osborne” 
were admitted as evidence by the law lords; but 
they subsequently decided that the claim of Vis- 
count Gordon, the younger brother, to be “ Earl of 
Aberdeen” had been satisfactorily established. 


Among the recent telegrams in the columns of the 
daily newspapers we notice the following: “ Chief 
Justice Barbour, of New York, has given a careful 
opinion holding that the United States statutes of 
1866 and 1867, permitting a defendant, not a resident 
of the same State as the plaintiff, to remove his case 
at any stage of the suit from a State to the United 
States court is unconstitutional.” Unfortunately for 
the weight and authority of this decision the supreme 
court of the United States have long since decided 
that these statutes were constitutional. Bushnell v. 
Kennedy, 9 Wall. 387. To all judges who hold with 
Judge Barbour, however, we commend the conduct 
and the language of Judge Cole in Knorr v. The Home 
Insurance Co., 3 Am. Rep. 26 (29), (25 Wis. 143). 
*‘ As stated by the chief justice, in the case of Moseley 
v. Chamberlain, 18 Wis. 700, I have always been of 
the opinion that congress has no power to provide for 
the removal of a cause from a State to a federal court, 
and, consequently, that the twelfth section of the 
judiciary act is invalid. But my adhering to that 
opinion now would be of no earthly advantage that I 
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can see to any person or to any principle. On the 
contrary, it would only be productive of great embar- 
rassment, trouble and expense to these parties and 
others similarly situated.” Judge Cole therefore con- 
cluded to hold with his brothers and concurred in 
directing that the order of removal be granted. The 
supreme court of the United States has also, as we 
noticed, ante, p. 246, declared the constitutionality of 
the act of March 2, 1867, so far as it allows a plain- 
tiff to remove a cause from the State to the federal 
eourts, 


Josephine McCarthy, after a trial of sixteen days in 
duration, was last week acquitted of the charge of 
murdering Henry H. Hall, of Ogdensburg. It will be 
remembered that the murder was committed in a street 
car, in the city of Utica, and that the shot which killed 
Hall was intended for Thompson, whose mistress 
Mrs. McCarthy had formerly been. The usual defense 
of insanity was interposed—a defense which seldom 
fails to accomplish its purpose where love and woman 
are involved. The charge of Judge Doolittle was 
something immense, occupying nearly the whole day 
in its delivery. This charge was the direct contrast of 
that in the Wharton case, which occupied scarcely 
one minute in its delivery. As in the Wharton case, 
the accused was immediately re-arrested on the 
charge of poisoning, with intent to kill, so in the 
McCarthy case, the accused was immediately re-ar- 
rested on the charge of assault, with intent to kill. 
The case of Libbie Garrabrant, in New Jersey, who 
has been convicted of murder, and sentenced to be 
hung demonstrates that a jury can be found who are 
willing that the extreme penalty of the law should be 
visited upon even a woman, where the crime is com- 
mitted in a cold-blooded manner for money, and not 
for disappointed love or other emotional cause. 


A suit of considerable importance to certain govern- 
ment employees was recently decided in the United 
States supreme court. By an act of congress of 
1868, twenty per cent additional allowance was di- 
rected to be made to persons employed in the civil 
service, including persons in the office of the superin- 
tendent of public buildings, etc., at Washington. The 
petitioners in this suit were employed as capital 
police, prison watchmen, etc., under the superin- 
tendent of public buildings, but the allowance was 
withheld from them on the ground that in the con- 
templation of the act only clerks and the higher offi- 
cials were entitled to such allowance. The claims of 
the petitioners were sustained in the court of claims, 
that tribunal holding that they were “ persons in the 
employ” of the officer named within the meaning of the 
act. The supreme court affirmed this decision. In 


consequence of this decision about fifteen hundred 
government employees of the lower grades will re- 
ceive the twenty per cent allowance which has been 
withheld. This is assuredly a great concession to the 





muscular element in governmental economy. The 
supreme court of the United States decides that the 
stalwart and not at all overworked policeman and the 
men of dust and ashes have rights as well as the 
toilers with brain and pen. 


The insufficiency of the old common-law practice, 
which is that adopted in the United States courts, is 
daily demonstrated; and in no respect more forcibly 
than in the rules of evidence. It is a well-known 
rule of evidence under the old practice, that a defend- 
ant shall not testify in his own behalf. This rule is 
certainly more worthy of the civilization and the hu- 
manity of the thirteenth than of the nineteenth cen- 
tury. And we are glad to note that the house of 
representatives on May 16, passed a bill authorizing 
defendants in United States courts to testify in their 
own behalf. 


The Law Magazine and Review, referring to the re- 
cent petition signed by Mill, Huxley and others, of 
England’s most distinguished authors, for an interna- 
tional copyright treaty, takes occasion to compliment 
the publishers and authors of the United States on 
the spirit which they have manifested in favor of a 
foreign author’s and publisher’s copyright. It says: 
“Ttseems not at all improbable that an author’s copy- 
right and publisher’s copyright will ere long be estab- 
lished in America, with liberty to this country to 
come in, if it pleases, to take the benefit of it. Now, 
this is the species of international settlement which 
we desiderate. It is superior to the cumbrous system 
of direct international negotiation, and growing up 
spontaneously in either country, it is more likely than 
not to be at once commensurate with, and not in ex- 
cess of, practical requirements, as, unhappily, too 
many concocted arrangements are.’ The relative 
merits of the scheme of a publisher’s and author’s 
copyright, with liberty for either country to avail 
itself thereof, and the scheme of an international 
copyright treaty are well set forth by our contempo- 
rary. We prefer to leave this whole question to 
regulate itself on principles of honor, justice and 
commerce. The American publishers, with few ex- 
ceptions of note, are avowedly in favor of the plan of 
a publisher’s and author’s copyright. And had it not 
been for a lack of enthusiasm and interest in this sub- 
ject in congress, that body would have effected the 
requisite legislation to carry the plan into execution 
(so far as the United States are concerned) during the 
present session. Without appealing to a worthy 
ambition or a desire for precedence in any honorable 
work on the part of the American people, for the 
gratification of which the opportunity is now pre- 
sented in respect to the copyright question, there is 
an obligation, we believe, resting upon us, created by 
the many past favors which English authors and pub- 
lishers have conferred upon our reading public and 
our booksellers, which ought to be discharged. The 











THE ALBANY LAW JOURNAL. 


331 














opportunity should be speedily accepted without 
waiting for similar English action or for the slow, 
uncertain and cumbersome operation of negotiations 
by treaty between the two countries, who are now 
heartily sick and tired of treaties. 


A Russian peasant girl has been acquitted of the 
charge of murdering an offensive husband. The 
young girl had been married at the age of sixteen, 
against her will, to a discharged soldier of forty-two 
years of age, who had the additional attraction of being 
a drunkard. In spite of her entreaties her parents 
insisted upon the marriage; and although she said 
“no” at the marriage ceremony, the priest persisted 
in taking her answer to be an affirmative one, and 
pronounced the ill-mated couple husband and wife. 
Only three weeks later, after having been beaten by 
her husband for some trivial offense, the unhappy wife 
procured some arsenic and poisoned him, She was 
tried and unanimously acquitted. This verdict was 
quite worthy ofan American jury. The St. Petersburg 
correspondent of the New York World, in communi- 
cating the above case remarks, that “ only a few years 
ago she (the accused) would have been sent to Siberia 
for the remainder of her life,” and points to her 
acquittal as an evidence that “public opinion is 
moving in the right direction.” Is not the “ progress” 
of both America and Russia, in allowing female mur- 
derers to go free, of doubtful desirableness ? 


The New York Sun and a few papers of that ilk 
have been printing a “cock and bull story” to the 
effect that Judge Barnard was not formally im- 
peached by the assembly, or that the articles of 
impeachment were not formally adopted, they hardly 
know which. What possible gain these sheets can 
hope for to Judge Barnard by such sheer fabrications 
we shall not attempt to guess. The impeachment 
was entirely formal, and the articles were duly adopt- 
ed by the vote of the house. Kindred to this story 
is the one that the assembly was “bought up” to 
elect a board of managers in league with Barnard. 
The result of the impeachment trial will probably show 
that the managers were bad men for Judge Barnard to 
conspire with. The presence on the committee of 
Tilden, Strahan, and one or two others would have 
gratified us, but we have had no occasion to believe 
that the present board will be remiss in their duty. 


The law reporters of the New York dailies some- 
times get facetious over serious matters and furnish, 
either by design or by accident, tolerable specimens 
of the comical in their statements of fact. Brown v. 
New York and New Haven Railroad Co., on trial at 
the beginning of the present week, in the court of 
common pleas in New York, the Herald reporter 
gave the following unique recital: “On the 19th of 
December, 1870, Anthony Brock and the plaintiff, 





both colored men, undertook to drive a wagon across 
the defendants’ track at Sixty-fourth street and Fourth 
avenue. A down express train interfered with their 
purpose. Brock was picked up dead; Brown was 
picked up insensible, with a collar bone broken and 
other injuries; the horse was hors du combat and the 
vehicle was available for no other purpose than as 
fragments of old iron and kindling wood. The widow 
of Brock has instituted a suit against the railroad 
company for damages on herown account. * * * 
The plaintiff brought the present suit for speculative 
damages on his own account.” If our regular court 
reporters should adopt this irresistible style of con- 
structing their statements of fact, the sale of law 
reports would scarcely be surpassed by that of the 
works of Mark Twain and the author of “ Verdant 
Green.” 


Lawyers never have had occasion to repeat Burns’ 
wish, “ to see ourselves as ithers see us,” for we are 
favored with the views of others quite to our heart’s 
content. But doctors of medicine have seldom given 
us their opinion, and, as they are an intelligent and 
disinterested class of men, we value their estimate. 
One of them, Dr. Oliver Wendell Holmes, has been 
good enough to give his opinion in the May Atlantic. 

Being asked what was his “general estimate of 
doctors, lawyers and ministers?” he replied after 
this manner: “The lawyers are the cleverest men, 
the ministers are the most learned, and the doctors 
are the most sensible. The lawyers are a picked 
lot, “ first scholars,” and the like, but their business 
is as sympathetic as Jack Ketch’s. There is nothing 
humanizing in their relations with their fellow crea- 
tures. They go for the side that retains them. They 
defend the man they know to be a rogue, and not 
very rarely throw suspicion on the man they know to 
be innocent. Mind you, I am not finding fault with 
them ; every side of a case has a right to the best state- 
ment it admits of; but I say it does not tend to make 
them sympathetic. Suppose, in the case of Fever v . 
Patient, the doctor should take side with either party, 
according to whether the old miser or his expectant 
heir was his employer. Suppose the minister should 
side with the Lord or the devil, according to the 
salary offered, and other incidental advantages, where 
the soul of a sinner was in question; you can see 
what a piece of work it would make of thier sym- 
pathies. But the lawyers are quicker-witted than 
either of the other professions, and abler men gener- 
ally. They are good natured, or, if they quarrel, their 
quarrels are above board. I don’t think they are as 
accomplished as the ministers, but they have a way of 
cramming with special knowedge for a case which 
leaves a certain shallow sediment of intelligence in 
their memories about a good many things. They are 
apt to talk law in mixed company, and they have a 
way of looking round when they make a point, as if 
they were addressing a jury, that is mighty aggravat- 
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ing, as I once had occasion to see when one of them, 
and a pretty famous one, put me on the witness stand 
at a dinner-party once.” 
—__->+—__—— 
NOTES OF CASES. 

In Ramsden v. Boston and Albany R. R. Co., 104 
Mass. 117 (to appear in 5 Am. Rep.), a novel and 
interesting point was decided, involving the liability 
of the master for wrongs committed by the servant. 
This was an action against a railroad company for an 
assault and battery upon a passenger by a conductor 
in attempting to seize her property to enforce pay- 
ment of fare. It appeared that the plaintiff had paid 
her fare once (as she alleged), and, the conductor 
having requested it of her again, she refused to pay 
it, whereupon he attempted to seize her parasol to 
hold as security for the payment of the fare. In 
doing this he committed the assault and battery alleged. 
At the trial the point was made that the injury was 
committed by the conductor outside of his authority, 
and that, therefore, the company was not liable. It 
was argued that the only authority which the con- 
ductor had was “to demand and receive fare and 
‘perhaps’ to eject the passenger refusing to pay it,” 
but that no authority existed for the unusual and ex- 
traordinary mode of procedure which the conductor 
followed in this case. The judge ruled accordingly, 
and directed judgment for the defendant company. 
But the supreme court reversed the decision of the 
court below, and held that the company was liable. 
Gray, J., in delivering the opinion of the court, said: 
“The use of unwarrantable violence in attempting 
to collect fare of the plaintiff was as much within the 
scope of the conductor's employment as the exercise 
or threat of unjustifiable force in ejecting a passenger 
from the cars.” * * * “Kither is an unlawful 
assault; but, if committed in the exercise of the gen- 
eral power vested by the corporation in the con- 
ductor, the corporation, as well as the conductor, is 
liable to the party injured.” The exclusive and ex- 
tensive powers which are conferred upon the conductor 
of a train of cars renders it quite essential for the 
welfare of the public that few, if any, distinctions or 
differences should be made between the acts of the 
conductor and of the company. The action of the 
supreme court of Massachusetts, in ignoring any far- 
fetched and technical distinction between duties and 
acts authorized and unauthorized by the company, is 
worthy of commendation both in its relations to pub- 
lic policy and to jurisprudence. 


The only general exceptions to the liability of com- 
mon carriers for the non-delivery of goods committed 
to them for carriage are where the delivery is pre- 
vented by the act of God or the public enemy. 
There has been a disposition to modify or enlarge the 
exceptions to the rule of liability so as to include 
prevention of delivery by any superior power. 








But in Ldwards v. White Line Transit Company, 104 
Mass. 159 (to appear in 5 Am. Rep.), which was an 
action by the consignee of goods against 4 common 
carrier for non-delivery, it was held no defense that 
the goods had been seized on an attachment against the 
consignor, who was not the owner. The court said: 
“The carrier is not relieved from the fulfillment of 
his contract or his liability as carrier by the interven- 
tion of such an act of dispossession, any more than he 
is by destruction from fire, or loss by theft, robbery, 
or unavoidable accident. In neither case is he liable 
in trover for conversion of the property ” (see Stiles v. 
Davis, 1 Black. 101) “but he is liable on his con- 
tract or upon his obligations as a common carrier.” 
The doctrine of this case does not apply, as the court 
intimates, to a case in which the attachment is issued 
in a suit against the owner himself, for then it would 
be constructively the fault of the owner that the 
goods were not delivered; and, in a suit by him 
against the company for the non-delivery, such a dis- 
possession by attachment would be a good defense. 


a 
GENERAL TERM ABSTRACT. 
SUPREME COURT—SECOND DEPARTMENT.* 


AGENCY. See Negligence; also, Inswrance and Master 
and Servant. 


ATTACHMENT. See Contempts. 
CASES REVIEWED. See Real Estate. 


CONTEMPTS. 


Prosecution of bond given on attachment. —The 
order that the bond taken on an arrest under attach- 
ment be prosecuted, as provided by 2 Revised Statutes, 
557, section 27, should be made by the court. A county 
judge has no power to make the order. His powers 
are those of a supreme court judge at chambers, and 
he could not hear a motion as such. Although such an 
order could be appealed from, it is none the less an 
order made without jurisdiction, and void. Benton v. 
Riley et al. Opinion by Barnard, P. J. 


CONTRACTS. 


1. Agreement between officers of corporations and con- 
tractors with the corporation. — Appeal from judgment 
in favor of plaintiff. The firm of Hervey, Johnson & 
Co. are rink builders. The plaintiff is a director of 
defendants. Johnson & Co. agree to pay plaintiff $10,- 
000 if he will organize a company and procure them a 
contract for building the rink. Under this arrange- 
ment the contractors subscribe for $10,000 of stock in 
name of the plaintiff and pay for it. One-half of this 
stock was issued to plaintiff and the remaining half to 
the firm of Johnson & Co. The court below hold that 
the defendant must pay plaintiff for the stock so issued 
to Johnson & Co. Held, that this was erroneous. As 
between the parties to the contract in qaestion, such a 
contract is void, and the law would aid neither party 
as against the other toenforce it. The plaintiff violated 
a duty which he owed to his associate stockholders and 
to the company of which he was a director. Sucha 
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contract means only that the price paid to the defend- 
ant is added to the contract price of the rink builder. 
As between the plaintiff and defendant, the plaintiff 
has paid nothing. Johnson & Co. have paid for the 
stock subscribed for plaintiff, under this illegal agree- 
ment, and have received the stock in question which 
they paid for. The plaintiff asks that the defendant 
pay him also for stock which he has not paid for, and 
for which Johnson & Co. were under no legal obligation 
to pay and deliver to plaintiff. The plaintiff is not 
entitled, under the facts as stated, to recover of the 
defendant the value of the stock in question. Judg- 
ment reversed and new trial ordered. Jameson v. The 
Brooklyn Skating Rink Association. Opinion by Bar- 
nard, J. 

2. Evidence.— On the trial the defendant produced, as 
a witness, one Hervey, one of the firm of Johnson & Co., 
and offered to prove that his firm was the owner of the 
stock in question, that they paid for it, and that plain- 
tiff did not pay any thing upon it. This proof was 
rejected. Held, that this was error, and was not subse- 
quently cured by permitting the plaintiff to prove the 
agreement in reference to the stock by other members 
of the firm. The defendant had the right to have the 
testimony of Hervey. It may have materially affected 
the result. Ib. 

3. Acceptance of goods as being according to contract.— 
The question in this case is as to the delivery and ac- 
ceptance of a boiler and engine according to the con- 
tract under which they were furnished. These articles 
were delivered to defendant and were used by him 
from September, 1868, to March, 1869, without objection 
or offer to return or request to have any test made. 
Held, under these facts, the defendants must’ be 
deemed to have accepted the articles as being equal to 
the requirements of the contract, and the plaintiff's 
assignor was entitled to recover the sum agreed on, 
which was payable when the boiler and engine were 
tested and found to comply with the conditions of 
sale. The plaintiff, as assignee, is entitled to the con- 
tract price, and the judgment in his favor is affirmed. 
The Washington Iron Works v. Fountain. Opinion by 
Barnard, P. J. 

Also, see Evidence, Negligence and Warranties. 


CORPORATIONS. See Contracts and Negligence. 


DAMAGES. 

Responsibility of street contractor.— Appeal from 
judgment in favor of plaintiff. The defendant, under 
contract with the city of Brooklyn, excavated the 
streets of that city for a sewer and had replaced the 
earth in the excavation and probably had repaved 
the street. This trench thus filled, was washed out by 
a violent rain on Sunday afternoon or evening, Septem- 
ber 26, 1869. The plaintiff’s horse and carriage under 
control of his driver, as passing along the street, was 
thrown into the trench, thus washed out, and injured 
materially. Held, that the defendant was bound to 
do his work skillfully and was also bound to guard this 
trench, while it was in an unsettled and incomplete 
condition. He was bound to anticipate rains and to 
take all proper precautions to guard against injury to 
citizens upon the highway by reason thereof. This 


duty the plaintiff failed to perform, and for this omis- 
sion he is liable to the plaintiff. There was nothing in 
the evidence calling for instruction from the court, 
that the defendant need not finish the whole work 
before he was relieved from liability. The sole ques- 





tion was as to defendant’s responsibility for the injury 
occasioned by this particular trench or hole. If he was 
responsible, it was quite immaterial whether or not he 
could be relieved from liability before the whole work 
was finished. Judgment affirmed. Johnson v. Firel. 
Opinion by Barnard, P. J. 


Also, see Negligence. 


EVIDENCE. 


1. Proof of ownership under mechanics’ lien law.— 
The defendant signed the contract for the work in his 
own name, and he lived in the house on which the 
work was done. No proof was given to show that any 
other person owned the property. A question was 
asked of the defendant at the trial if he owned the 
property. This was objected to and excluded. Held, 
that this ruling was not erroneous, as the question 
asked for the ownership at the time of the trial and 
not at the time of filing the lien, and it was not a proper 
way to prove a title. The witness might have been 
asked for facts showing title in another, or he might 
have produced a deed to another and showed posses- 
sion in the grantee under the deed. There was pre- 
sumptive evidence of ownership, and sufficient to 
sustain the proceeding. As between these parties, 
judgment in favor of plaintiff should be affirmed. 
Coats v. Dickenson. Opinion by Barnard, P. J. 

2. Admissions of partners after the dissolution of the 
jfirm.— The only proof to sustain the finding in favor 
of plaintiff, in the case at bar, for a considerable 
amount, consists of the admissions and acts of one of 
the defendant’s firm, after the partnership was dis- 
solved, and after the plaintiff’s firm knew of the disso- 
lution. Held, that this testimony was inadmissible 
under the authorities (2 J. R. 300; 4 id. 224; 4 Paige, 
17; 9 Cow. 57, cited); and the rule has not been changed 
as laid down in these authorities. The question was 
not presented in Payne vy. Slate, 39 Barb. 634; and in 
Robbins y. Fuller, 24 N. Y. 570, the question was, 
whether one partner, after dissolution, could author- 
ize an attorney to sell a partnership asset. It was held 
he might. The court say one partner might sell or re- 
ceive, and could empower another to do what he could 
do. Judgment in favor of plaintiffs reversed. Shaler 
v. Alden et al. Opinion by Barnard, P. J. 

3. Exclusion of evidence: negligence.— Appeal from 
judgment in favor of the plaintiff. This action was 
brought to recover damages of the defendant for negli- 
gence. It was claimed by plaintiff that the defendants 
left open at night a hatchway in a building o¢cupied by 
them, whereby the plaintiff’s husband was killed. It 
appeared in evidence that the deceased had occupied 
portions of the premises owned and occupied by de- 
fendants. It was a subject of dispute whether the 
deceased, at the time of the accident, had not given up 
the lease. He had property still in the building and 
hadakey. On January 29, 1870, at about 8 o’clock in 
the evening, he went to the building, unlocked it and 
went in, and the accident in question occurred. On 
the trial the defendants produced a witness who testi- 
fied that, on the night in question, he was the last person 
in the building, and shut the hatchway and put a bar- 
rel of ale against it; that it was his business to shut it, 
as he always had done. The defendants then put the fol- 
lowing question: ‘* Now, prior to the night of this acci- 
dent, had you come in, and found the hatchway open ?”’ 
This was objected to, and defendant offered to show by 
the witness that he had repeatedly closed the hatchway 
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at night and found it open in the morning, and also that 
the witness had, at request of defendants, watched in 
the cellar but a short time before the accident, after 
the place was closed for the night, and that this de- 
ceased opened the hatchway to get ale. The court 
excluded evidence of every thing that did not occur on 
the night of the accident. Defendants offered to bring 
it down to within two weeks of this occasion, and to 
show that the deceased was caught there stealing ale as 
late as 11 o’clock at night; also, to show that the de- 
ceased had acknowledged to witness that he had opened 
the hatchway and gone down, and promised that he 
would go down no more. All this evidence was ex- 
cluded. Held, the vital question was, Did defendants 
or their servants leave the hatchway open? for, no 
matter what the relations of the parties under the 
lease, if the deceased opened the hatchway himself and 
fell through it accidentally, the defendants are not 
liable. The evidence was erroneously excluded, as it 
tended directly to show that defendants’ servant shut 
the hatchway on the night in question, and that de- 
ceased opened it himself and, in so doing, fell through. 
Judgment reversed. Totten, administratrix, etc., v. 
Phipps et al. Opinion by Barnard, P. J. 

4. Evidence as to consideration.— In this case an offer 
was made to produce testimony as to the custom of 
persons selling vessels to overstate value in the bill of 
sale. The testimony was excluded. The party after- 
ward was allowed to give evidence as to the real con- 
sideration. Held, that the evidence as to custom was 
properly excluded. It was inadmissible. The state- 
ment of the consideration in the bill of sale is not con- 
clusive, and the real value may be proven. As to this 
the party was permitted to testify. Howland v. Ham- 
mill. Opinion by Barnard, P. J. 


Also, see Contracts and Master and Servant. 


INSURANCE. 


Assent to assignment of policy: principal and agent.— 
Appeal from judgment in favor of plaintiff. One 
Weeks held a policy of defendant’s company issued 
November 14, 1868. About a month after the issuing 
of the policy the agent at Albany, who had effected the 
insurance, died. One of a firm, who acted as defend- 
ant’s general agent at Troy, gave defendant’s papers 
and books at the Albany agency to one Holmes. Weeks 
sold the property covered by the policy to plaintiff and 
assigned the policy to him also, and Holmes indorsed 
upon the policy in writing: ‘‘ This policy to inure to 
the benefit of C. 8. Buchanan,” and signed it. The 
policy thus indorsed, and with the assignment written 
on it, was sent to the defendant’s main office with a 
request, that the company consent to the transfer. The 
company, upon the receipt of this letter, returned to 
plaintiff the unexpired premium and canceled the 
policy under a clause of the policy which permitted 
such a course. The reason assigned to plaintiff for the 
cancellation being that the company had examined the 
risk and would not consent to continue it longer. Be- 


fore the letter and inclosed check for returned pre-- 


mium reached plaintiff, the property burnedup. Held, 
that the company ratified the assignment and the acts 
of Holmes. No objection was made to the sale, which 
would of itself destroy the policy, but the company 
acknowledge the assignment, acknowledge the consent 
of Holmes, and returned to the plaintiff the unexpired 
premium as the owner of the policy, and the person 
who was entitled to be treated with as such according 
te the stipulation of the policy. Judgment affirmed. 








Buchanan v. The Westchester County Insurance Co, 
Opinion by Barnard, P. J. 
Also, see Reference. 
JURISDICTION. See Contempis. 


MASTER AND SERVANT. 

Contract of hiring made by agent: evidence of own- 
ership: admission of agent.—The defendant owned 
half of a certain farm and her husband managed it for 
her. She testified, ‘‘I left all matters to my husband.” 
The husband hired the other half of the farm from the 
owners without saying for whom he hired. The defend- 
ant’s husband, when he hired plaintiff, told him the 
farm (the whole farm) did not belong to him, but 
belonged to his wife and he was going to carry it on for 
her. Held, that this testimony binds the defendant, 
for it is the admission of her agent acting within the 
scope of her authority. It is a matter of no conse- 
quence, who, in point of fact, hired the shares of 
defendant’s brother and sister. The defendant’s hus- 
band, acting as agent for his wife (the defendant), hired 
plaintiff to work the whole farm, and she must pay the 
agreed price, even if as between her and her husband, 
he should contribute half. Judgment in favor of 
plaintiff affirmed. Harris v. Wade. Opinion by Barn 


ard, P. J. 
Also, see Negligence. 


MECHANICS’ LIEN. See Evidence. 


MORTGAGE. 


Foreclosure of installment of mortgage. —The plain- 
tiff foreclosed her mortgage for an installment only and 
the interest on the whole sum from May 11, 1870. 
Held, that, in the absence of an answer, no greater 
relief could be given her by the court than she asked. 
This relief the defendant offered and should have been 
permitted to give. 2 R. S.200,§161. The order of the 
supreme court denying this right should be reversed. 
After a judgment for an installment had been entered, 
the judgment for sale of the premises for subsequent 
installment was proper and right, but if the payment 
of the amount for which the mortgage was foreclosed 
was improperly denied, there should have been no 
judgment, and the order directing the sale of the 
premises for a subsequent installment should be re- 
versed. Malcolm v. Allen et al. Opinion by Barnard, 
P. J. 

NEGLIGENCE. 

1. Appeal from judgment in favor of plaintiff.— The 
defendants so overloaded their car that there was no 
room for the plaintiff within it, or upon the rear plat- 
form. He was a boy, of thirteen years of age, and was 
told by the defendant’s conductor to get upon the 
front platform. This he, with two other boys, did. 
In addition, there were one or two others on the front 
platform, when the plaintiff and his companions got 
on. When the car got near the Prospect park gate, 
there was a rush of passengers from within the car 
upon the platform, and the plaintiff was shoved off, 
but re-instated himself upon the platform without 
injury. Another rush was made by the passengers 
from within upon the front platform, and the boy was 
shoved off a second time. His foot passed under the 
wheel and was destroyed permanently. Held, the 
court properly refused to nonsuit the plaintiff, and the 
facts proven will uphold the verdict. Though the 
front platform is a place of great danger, the boy was 
not negligent in being there, at the request and direc- 
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tion of the conductor, if the car was full inside. The 
company’s negligence is made out when it permits it 
to be possible for the passengers of a crowded car to 
rush upon the forward platform, where three or four 
boys are standing, while the car is in motion, and thus 
produce this almost inevitable result. Passengers are 
forbidden to get on or off the front platform, because 
of the danger, and yet a crowded car full of passen- 
gers are permitted to rush upon it after the company 
have put small boys there, whereby one of the boys is 
carried under the wheel of the moving car and injured 
for life. The company did not take that care of the 
boy which the law gave him the right to receive. 
Judgment affirmed. Schneider, by his guardian, v. The 
Brooklyn City Railroad Co. Opinion by Barnard, P. J. 

2. Railway bound as common carrier to passenger who 
pays no fare.— At the former trial of this case the 
court reversed the judgment below and ordered a new 
trial. See Alb. L. J., vol. IV, p. 92. Upon appeal from 
the judgment at the new trial, held, the negligence of the 
defendant is clearly established, und there is no claim 
made that there was any contributory negligence on 
the part of defendant. The jury has found upon the 
only disputed question of fact. As the case now 
stands the defendant’s conductor invited the plaintiff 
to ride on a coal train of defendant’s in a caboose car, 
without fare, and did not inform him that the defend- 
ant did not carry passengers on such trains, nor that 
he had no authority to permit plaintiff to ride on the 
train as a passenger. The question as to defendant’s 
liability is not free from very considerable doubt, but 
the court is inclined to think that if the plaintiff was 
permitted by defendant’s conductor to ride upon its 
coal train, when he really had no authority to give such 
permission, in the absence of notice to the plaintiff of 
such a lack of power, the defendants were bound as to 
the plaintiff as a common carrier, and that it makes no 
difference that the plaintiff was not charged with fare. 
Judgment affirmed. Eaton v. The Delaware, Lacka- 
wanna and Western Railroad Co. Opinion by Barnard, 
FP. 4. 

3. Action against common employer by one servant 
Sor injury occasioned by negligence of another servant. 
— The plaintiff's intestate and one Philbrick were both 
servants of defendant, but in different grades of em- 
ployment at the time of the accident causing the injury. 
The deceased was subject to Philbrick and both were at 
the time engaged in the same particular employment. 
The judge instructed the jury that if the captain (Phil- 
brick) stood in the place of defendant and was negli- 
gent, and plaintiffs intestate was not negligent, that the 
defendant was liable for this injury. Held, assuming, 
as we must do, for the purpose of considering this 
appeal, that the defendant employed good and trusty 
agents, furnished a good boat with all the appointments 
adequate to the employment of defendant’s company, 
the rule laid down as to defendant's liability was errone- 
ous. One servant can maintain no action against a 
common employer for an injury occasioned by the 
negligence of a superior agent in the same general 
business. 17 N. Y. 153; 39 id. 468, cited. Judgment 
in favor of plaintiff reversed and new trial ordered. 
Owens, administratrix, etc., v. The Steam Derrick Co. 
Opinion by Barnard, P. J. 


Also, see Damages and Evidence. 


PARTNERSHIP. See Evidence. 


RAILROADS. See Negligence. 





REAL ESTATE, 

Sales for assessment: construction of statutes.— This 
action was brought by the plaintiff to recover posses- 
sion of certain premises in the village of Yonkers. 
The opinion states the facts of the case sufficiently. 
On appeal from judgment in favor of plaintiff, held, 
it is clear that the plaintiff has established a right to 
recover possession of the premises described in the 
complaint, as against any person claiming under a title 
shown to be invalid. To establish such a right, it is 
well settled that possession and use by the plaintiff, 
even without proof of paper title and ouster by the 
defendant, may be sufficient in rejectment. The de- 
fendant claims a right to the possession of said premises 
by virtue of a lease under a sale by the trustees of the 
village of Yonkers for non-payment of an assessment 
for street improvements. The act authorizing the as- 
sessment is in derogation of individual right and must 
be strictly construed and rigorously observed. If 
there is a failure to comply with any material require- 
ment of said act, the sale, or lease that may be based 
upon such sale, if the act provide for a sale or lease, 
will be invalid and confer neither title nor right to pos- 
session Sharp v. Speir, 4 Hill, 76; Sharp v. Johnson, 
id. 92; Adriance v. McCafferty, 2 Rob. 153. The 
proceedings of the commissioners may show not 
merely judicial irregularities, but such gross violation 
of the act itself as would affect the jurisdiction of the 
subject-matter; and, therefore, such proceedings, until 
properly adjudicated, are open to investigation in any 
actions in which the title is involved. In such cases 
jurisdiction is acquired step by step, and ceases with 
any failure to comply with the act. Adams v. Saratoga 
& Washington R. R. Co., 10 N. Y. 328. <A party setting 
up a title to land, under a sale for non-payment of an 
assessment for street improvement, must show the 
authority to sell, and that includes a compliance with 
those material steps that must precede a valid sale. 
Striker v. Kelly, 2 Denio, 323. The law, as enunciated 
in the case of Swift v. The City of Poughkeepsie, is not 
in conflict with the position here taken. It is proper, 
however, here to notice, that, while the village charter, 
in case of the sale of real estate for the non-payment 
of taxes, makes the lease ‘‘ presumptive evidence that 
such tax was legally imposed, and of the regularity of 
the proceedings and sale,’’ it contains no such provis- 
ion in reference to sales for non-payment of assess- 
ments for street improvements. The proceedings 
which resulted in the assessment for the non-payment, 
whereof the premises im question were leased, or are 
claimed to have been leased, to the defendant by the 
board of trustees of the village of Yonkers, were in- 
stituted under chapter 269 of Laws of 1863. That act 
contains, among other things, the following provisions: 
By section 1 the board of trustees of the village of 
Yonkers are authorized to cause a just assessment or 
apportionment of the sum of $11,655.59 to be made 
upon the parcels of land lying within a certain assess- 
ment district to be designated for that purpose, said 
sum being the amount of expenses theretofore incurred 
by said village in certain street improvements. By 
section 2 the said trustees are authorized to appoint 
three persons as commissioners to make said assess- 
ment, all of whom shall be owners of a freehold estate 
in the town of Yonkers, liable to taxation, and none 
of whom shall be owners of or interested in property 
within the limits of said assessment district, etc., etc. 
By section 3 “each commissioner so appointed 
shall, immediately upon receiving notice of his ap- 
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pointment, take and subscribe in writing the oath or 
affirmation required by the constitution, before some 
officer authorized to administer the same. Such oaths 
or affirmations shall be filed in the office of the clerk 
of the said village, before any commissioner so ap- 
pointed shall perform any duty as such.” By section 
4, after making the said assessment, and before 
making any report thereof, the said commissioners are 
required to publish a certain notice addressed to the 
owners of lands within the said district, and in such 
notice to designate a time and place at which they will 
receive proof of certain former payments. By section 
5, the commissioners, before signing their report, are 
required to give notice, in one or more newspapers pub- 
lished in said village, of the time and place when and 
where the parties interested can be heard, and when 
and where the report can be seen and inspected during 
the interval between the first publication and the day 
fixed for the hearing, and to return to the trustees with 
their report any written objections that may have been 
left with them by any parties interested. By section 8, 
various provisions of the village charter ‘shall apply to 
the proceeding authorized to be taken by this act so 
far as the same shall be applicable, in the same manner 
and to the same extent as if the same were part of this 
act.’ Each of the aforesaid requirements is jurisdic- 
tional, and a non-compliance therewith would render 
the proceedings void. Those requirements are not ful- 
filled, 1. Because Jonathan Odell, one of the commis- 
sioners, had, perhaps, not an assignable, but neverthe- 
less an actual, pecuniary interest in the Baptist church 
property situated in said assessment district and was 
thereby disqualified. 2. Because the written oath of 
commissioners being produced, it does not appear to 
have been taken and subscribed before any officer hav- 
ing authority to administer th same. 6 How. Pr. 394; 
18 Barb. 407. 3. Because the notice required by section 
4 was not properly given, and the published notice 
purporting to be the one required was not addressed to 
anybody. 4. Because no proper notice as required by 
section 5 was published. By the notice purporting to 
have been given under section 5, the opportunity is af- 
forded not for a hearing, but to present written objec- 
tions. Parties interested should have an opportunity 
to be heard without presenting written objections. 
Likewise there is a failure to give notice of the time 
and place where said report could have been seen and 
inspected. The commissioners, therefore, having no 
jurisdiction to make the assessment, it is unnecessary 
to inquire whether section 8 gives authority to sell in 
case of non-payment, or further to trace the steps of 
the village officers in effecting the assumed transfer of 
title. 

But it is claimed by the defendant that his title to 
the said premises is valid, even if there be radical de- 
fects in the proceedings of the commissioners and 
trustees, and he relies upon section 13 of title 11 of chap- 
ter 673 of the Laws of 1868 (page 1503) as a ratification 
and confirmation alike of the sale and of all prelimi- 
nary steps. 

Section 13 of the last-mentioned act is as fol- 
lows: ‘‘All the proceedings of the president and trustees 
of said village heretofore had in respect to the laying, 
imposing, forming, assessing, levying and collecting 
of taxes and assessments, and in the sale of lands for 
arrear of taxes and assessments are hereby ratified and 
confirmed, and the same are declared to be valid.” It 
is a matter of serious doubt whether this section, 
embracing as it does an independent local subject, to 





wit: the confirmation and legalization of the acts of 
local officers, which subject is not expressed in the title 
of the bill, can be legally interpolated in an act entitled 
“An act to consolidate, re-enact and amend the charter 
of the village of Yonkers.” People v. Hills, 35 N. Y. 
449. To take a broader ground. If, by reason of a want 
of jurisdiction, the proceedings of the president and 
trustees were absolutely void, and no title passed by 
their sale or lease of the premises, it cannot be possible 
that, under our State constitution, the legislature have 
authority to convey the plaintiff’s land to the defend- 
ant — to take, without giving compensation, a lot from 
one private citizen and convey it to another; and it is 
unnecessary, even after giving the broadest scope to all 
claims that have heretofore been yielded to the legis- 
lature of the right to confirm the acts of public officers, 
to cite authorities upon so plain a proposition. Judg- 
ment affirmed. Hopkins v. Mason. Opinion by Barn- 
ard, P. J. 

2. Description of premises: streets and highways: 
cases reviewed.— The question submitted is whether 
the description given conveys the fee to the land in 
Sackett avenue to the center thereof, in front of the lots 
described or not. In the case at bar, it is admitted, that 
the lots in question were laid out on a map fronting on 
Sackett avenue, and were sold by and described as front- 
ing on the avenue. The first general description in the 
deed is of the lots as distinguished on a map and by 
their numbers ‘‘382’’ and ‘ 383,”’ etc. If this was the 
only description, the above would be authority for hold- 
ing that the grantor took to the center of the avenue. 
But there follows a description giving the boundaries, 
whereby the lots ‘“‘ Begin at a point on the easterly side 
of Sackett avenue, thence east, etc., thence south, etc., 
thence westerly to the easterly side of Sackett avenue, 
thence northerly along the easterly side of Sackett 
avenue to the place of beginning.’ There is no 
distinction between deeds bounding lots on streets 
in a city and lands in country on highways, as to 
carrying the grantee to the center of the street. 
Bissell v. N. Y. C. R. R. Co., 23. N. Y. 61; Hammond v. 
McLachlin, 1 Sandf. 323, cited. By deeding lots bounded 
on the street the grantor dedicated it as a street, as 
to his grantees, whether the public ever accepted 1t or 
not, and the grantor’s rights in it were the same as if 
it became a public street. The above case is of lands 
in the city of Rochester, and the description in the 
deed — ‘‘ Lot No. 1, section G, according to allotment 
and survey of part of Frankfort, made by E. Johnson, 
said subdivision being 35 feet front and rear and 70 feet 
deep ’’— no mention of street in the deed. But on the 
map made according to the survey, by reference to 
which sales were made, ‘‘ Erie” street was laid out, and 
the lots abutted on it. It was held, that the lots went 
to the center of Erie street. The law seems well settled 
that lands bounded on a street or highway, or fresh 
water navigable stream, go to the center. Hammond 
v. McLachlin, 1 Sandf. 323; 23 N. Y. 61; and Child v. 
Starr, 4 Hill, 369, cited. But where the land is bounded 
by the side of the street, or the shore or bank of the 
river, it seems the grant does not go tothecenter. The 
last case cited was a conveyance of a lot in Rochester, 
described as a mill lot, running ‘‘eastwardly to the 
Genesee river; thence northwardly, along the shore of 
said river, to Buffalo street.’’ It was held, that no part 
of the bed of the river passed; the grantor took to 
low-water mark. In the opinions it is said, ‘‘A grant 
bounded on a navigable fresh water stream carries the 
grantee to thread of stream; otherwise, if the bank, 
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shore or margin of the river be the designated boundary, 
or the line be described as running along the bank.” 
That same rule applies to grants of lands bounded on 
highways, party-walls, etc, ‘“ Analagous to this is the 
adjudged and settled law in relation to grants of land 
bounded by a highway or partition wall generally, and 
those bounded by and along the side of such highway or 
wall. In the former case the grant extends to the 
center of the highway or wall, but in the latter they 
would be limited to the sides of such highway or wall.” 
And it is held, in 1 Sandf. 323, that lands suburban, 
bounded or running to or on streets, the grantee takes 
to the center. ‘ But,’’ per Oakley, C. J., ‘‘when the 
description is expressly limited to the bank, or when 
it runs along the side of a road, the grant is held to be 
restricted and not to include the land to the center of 
the road or stream.’’ In the case now at bar the first 
description is a general reference to a lot, by its nam- 
ber, ona map. It purports to give no bounds or other 
description, but states that the lot is bounded and con- 
tains as follows, and proceeds to give the precise de- 
scription of the locationland dimensions of the lot, and 
limits it to the easterly side of the avenue. This must 
be held to be the controlling description, and thereupon 
that the grantee took only to the east side of the 
avenue and cannot give a good title to the lands in 
question, which were part of the avenue in front of the 
lots conveyed. Chapman v. Wheeler. Opinion by 
Barnard, P. J. 
REFERENCE. 


When ordered: fire insurance.— Appeal from an 
order of reference. The defendants had insured an 
elevator. This elevator was partially destroyed by fire. 
The defendants, under their policies, undertook to 
repair. The plaintiff claims that this was not done, 
and that a large expense was necessarily incurred by 
plaintiff to re-instate the vessel, and that, by reason of 
such omission to fully repair, not only that this ex- 
pense should be paid to plaintiff, but that, by reason 
of the delay made necessary by such default of defend- 
ants, the plaintiff was deprived of the use of the vessel 
a long time, for which a large claim for the services of 
the vessel is made. Held, that, without undertaking 
to decide whether or not this is a case where a com- 
pulsory reference may be ordered, the order should be 
reversed and a trial be had before a jury. The plain- 
tiff's cause of action depends upon a question of fact, 
which should be settled bya jury. After this question 
is settled, there seems to be no great difficulty in a 
jury deciding the items of the plaintiff's claims. The 
greater part of it is made up of loss of the use of the 
vessel, which is, in fact, but a single item. Although 
the comparatively small amount of the remaining 
claim of plaintiff may be made up of many items, in 
view of the fact that the important question as to de- 
fendants’ performance of their undertaking must be 
first decided, it is proper that such issue be determined 
in the ordinary way. The great question is as to the 
liability of defendants. After such liability is fixed, 
it seems that there will be no great conflict as to the 
items of the plaintiff's claim. Order reversed. The 
New York Floating Elevator Company v. The Astor 
Fire Insurance Co. et al. Opinion by Barnard, P. J. 

STATUTES, CONSTRUCTION OF. 

Water board of the city of Brooklyn: streets and high- 
ways.—The act creating the water board repealed 
all former legislation inconsistent with it. By the 
Gth section, exclusive power to cause the streets of 





the city of Brooklyn to be repaved, is given to the 
water board. No mention is made of any petition of 
land owners, as a condition precedent to action by the 
board. The water commissioners were to cause such 
improvement, “‘as in their judgment the public wants 
and convenience shall require.” It seems very clear, 
that, by this language, the legislature intended to 
inaugurate a new system of repaving streets, and to 
give the water board the power, of itself, to order and 
make the improvements, without a proceeding to that 
end being initiated by a petition. The People ex rel. 
Markle v. The City of Brooklyn. Opinion by Barnard, 


P. J. 
Also, see Real Estate. 


STREETS AND HIGHWAYS. See Real Estate and 
Statutes, etc. 


TAXES AND ASSESSMENTS. See Real Estate. 


WAIVER. See Contracts. 


WARRANTIES. 

Warranty: definition of “ remnants.’’—The question 
in this case was, whether the plaintiff warranted the 
goods sold. Upon this question there was conflicting 
evidence and the finding of the referee must, under the 
cases, conclude this count. There being no warranty, 
the defendant was entitled to recover for the whole 
piece of cloth which was a part of the entire quantity 
bought in the absence of fraud. Neither party knew 
this piece was included in the sale. It was delivered 
and not returned. The subject of the sale was ‘‘col- 
ored cloth remnants,” but that term would include, 
under the testimony in this case, a whole piece which 
was so damiaged as to be unsalable as a whole piece. 


The Glenham Company v. Chandler. Opinion by 
Barnard, P. J. 
————- © @e ——- 
SUPREME COURT DECISIONS—FOURTH DE- 
PARTMENT. 


Cases decided at the general term of the supreme 
court, held at the court house in the city of Oswego, 
in and for the 4th judicial department, on the 7th day 
ef May, 1872. 

Present, Hon. Joseph Mullin, presiding justice; 
Thomas A. Johnson and John L. Talcott, associate 
justices: 

John McKown, respondent, v. The New York Cen- 
tral and Hudson River Railroad Company, appellant. 
Order of special term affirmed, with $10 costs. Opinion 
by Mullin, P. J. 

Norman Otis et al., respondents, v. Thomas Kimber, 
appellant. Order of county court of Onondaga county 
affirmed, with $10 costs. 

Patrick Judge, respondent, v. Robert N. Hall, appel- 
lant. Order of county court of Cayuga affirmed, with 
$10 costs. 

Hobert E. Davis, respondent, v. The New York Cen- 
tral and Hudson River Railroad Company, appellant. 
Order of special term affirmed, with $10 costs. 

George H. Potter, respondent, v. Same. Order of 
special term affirmed, with $10 costs. 

Daniel Warner, respondent, v. Same. Order of special 
term affirmed, with $10 costs. 

Laura A. Griswold, executrix, etc., respondent, v. 
Warren Griswold, appellant. Judgment reversed, and 
judgment entered that bond and mortgage be satisfied, 
and mortgage canceled of record, with costs of the 
action and costs of appeal to the defendant. Opinion 
by Mullin, P. J. 
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Mary A. Van Zandt, executor, etc., v. The Mutual 
Benefit Life Insurance Company. New trial granted, 
costs to abide event. Opinion by Mullin, P. J. 

Charlotte A. Fisk et al., administrator, respondent, 
v. Henry C. Fisk, appellant. Judgment reversed, and 
new trial ordered, costs to abide event. Opinion by 
Mullin, P. J. 

Louis Rousso, respondent, v. Victor M. Votrie, appel- 
lant. Judgment affirmed. Opinion by Mullin, P. J. 

Hannah M. Applegate, respondent, v. Cornelia D. 
Morse et al., appellants. Judgment reversed, and new 
trial granted, costs to abide event. Opinion by Mullin, 
P. J. 

Peter Roberts, respondent, v. David M. Roberts, 
appellant. Judgment affirmed. Opinion by Mullin, 
P. J. 

The Kidd Engine Maufacturing Company, respon- 
dents, v. William O. Gally, appellant. Judgment re- 
versed, and new trial ordered, costs to abide the event, 
unless plaintiffs stipulate to deduct $2,280 from the 
judgment; if done, the judgment affirmed for the 
residue. Opinion by Mullin, P. J. 

The People v. David Montgomery. Conviction af- 
firmed and proceedings remitted to the Monroe oyer 
and terminer, with directions to proceed to render 
judgment. Opinion by Mullin, P. J. 

Merritt Cook, appellant, v. John L. Harris et al., 
respondents. Order affirmed. Opinion at special term 
adopted. 

Horatio Sherwood et al., appellants, v. William War- 
ren, respondent. Judgment reversed, and new trial 
ordered, costs to abide event. Order of reference 
vacated. Opinion by Mullin, P. J. Talcott, Justice, 
does not sit. 

Alfred S. Hubbel, trustee, et al., v. Charles Moulson, 
et al. New trial denied and judgment ordered for 
defendant on the nonsuit. Opinion by Mullin, P. J. 

Mary Kesslar, respondent, v. The New York Central 
Railroad Company, appellant. Judgment reversed, 
and new trial ordered, costs to abide event, and order 
of reference vacated. Opinion by Mullin, P. J. 

Imogene A. Brown, respondent, v. John C. Clifford, 
appellant. Judgment affirmed, with costs. Opinions 
by Mullin, P. J., and Talcott, J. 

John McShean, by his guardian, respondent, v. The 
New York Central & Hudson River Railroad Co. New 
trial denied and judgment ordered for plaintiff on the 
verdict. Opinion by Mullin, P. J. 

Walter A. Davis et al., executors, respondents, v. 
same defendant. Same order as last above. 

Henry C. Frisbie et al., respondents, v. William D. 
White et al., appellants. Appeal dismissed, with costs. 
Opinion by Mullin, P. J. 

Jerome A. Osborn, appellant, v. Sterling Robbins 
et al., respondents. Judgment reversed and new trial 
yrdered, costs to abide event. Opinion by Mullin, 
P. J. 

Stephen D. Coray, respondent, v. Joseph H. Mathew- 
son, appellant. Judgment reversed and new trial or- 
dered, costs to abide event. Opinion by Mullin, P. J. 

The town of Fremont et al., respondent, v. Philip 
Van Scoter, appellant. Judgment affirmed. Opinion 
by Mullin, P. J. ‘ 

John Reamer et al., respondents, v. Philo J. Lock- 
wood etal., appellants. Judgment affirmed, with costs. 
Opinion by Mullin, P. J. 

Anna Lincoln, respondent, v. Albert J. Lincoln, ap- 
pellant. Judgment affirmed, with costs. 


Joseph Battell, respondent, v. Orrin A. Torrey, ap- 





pellant. Judgment reversed and new trial ordered, 
costs to abide event. Opinion by Mullin, P. J. 

James Rondles, respondent, v. Harry C. Jones, appel- 
lant. Judgment of county court of Monroe and of 
justice reversed. Opinion by Mullin, P. J. 

John M. Easterly, respondent, v. The National Ex- 
change Bank of Auburn, appellant. New trial granted, 
costs to abide event. 

Ira G. Rowe, appellant, v. Alonza Beman, impleaded, 
respondent. Order affirmed, with $10 costs. Opinion 
by Johnson, J. 

Elizabeth C. Arms, appellant, v. Stephen C. Pierce, 
et al., respondents. Decree of surrogate reversed on 
question of fact, and feigned issue ordered to be tried 
at next circuit court in Jefferson county, costs to abide 
event. Opinion by Johnson, J. 

Caroline Adams y. Margaret Honness et al., admin- 
istratrix, etc. New trial denied and judgment ordered 
on verdict for plaintiff. Opinion by Johnson, J. 

Silas Sherman v. The Williamsburg City Fire Insur- 
ance Company. New trial denied and judgment or- 
dered for plaintiff on verdict. Opinion by Johnson, J. 

Robert Stack, appellant, v. Myron Bangs, respondent. 
New trial granted, costs to abide event. Opinion by 
Johnson, J. e 

James McCaffrey, respondent, v. James Worden, ap- 
pellant. Judgment affirmed. Opinion by Johnson, J. 

John Conklin v. The Phoenix Mills of Seneca Falls. 
New trial granted, costs to abide event. Opinion by 
Johnson, J. 

Alrick Hubbell, appellant, v. Anthony Leach, re- 
spondent. Order of special term affirmed. Opinion 
by Johnson, J. 

Luke Taylor, appellant, v. Cromwell J. Lloyd, re- 
spondent. Judgment affirmed, with costs. 

Peter S. Oliver, respondent, v. Charles J. Bennett 
et al., appellants. Judgment affirmed, with costs. 
Opinion by Johnson, J. 

Russel Winchester, appellant, v. Henry R. Osborne 
et al., respondents. Judgment affirmed. Opinion by 
Johnson, J. 

Gad B. Worthington, respondent, v. The New York 
Central Railroad Company, appellants. Judgment 
reversed, new trial ordered, costs to abide event. 
Opinion by Johnson, J. 

James J. W. Dawley, respondent, v. John P. Brown, 
appellant. Judgment reversed, new trial ordered, 
costs to abide event. Order of reference vacated. 
Opinion by Johnson, J. 

James J. W. Dawley, respondent, v. George D. Fox, 
appellant. Judgment reversed, new trial ordered, 
costs to abide event. Order of reference vacated. 

Horatio Littlefair, respondent, v. James H. Warren 
et al., appellants. Judgment affirmed. Opinion by 
Johnson, J. 

Joseph Curtiss, trustee, etc., respondent, v. Haskell 
J. Smith et al., appellants. Order affirmed. Opinion 
at special term adopted. 

Daniel Dempsey and Mary Dempsey, appellants, v. 
James N. Kipp, respondent. Judgment affirmed. 
Opinion by Johnson, J. 

Rhoda Loomis et al. v. The Board of Supervisors of 
Oneida county. New trial denied, and judgment 
ordered for plaintiff on verdict. Opinion by John- 
son, J. 

Edwin R. Davis, appellant, v. William T. Davis et al., 
respondents. Judgment affirmed, with costs. Opinion 
by Johnson, J. 

Alvah Fitch, respondent, v. George R. Rathbun, 
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appellant. Judgment affirmed. Opinion by John- 
son, J. 

George C. Grant, respondent, v. Orren 8S. Wilcox, 
appellant. Judgment affirmed. Opinion by John- 
son, J. 

Lavinia E. Decker, respondent, v. John E. Leonard, 
appellant. Judgment affirmed. Opinion by John- 
son, J. 

John L. Buck, respondent, v. The City of Lockport, 
appellants. Judgment affirmed. Opinion by John- 
son, J. 

Mortimer J. Monroe, appellant, v. Gilbert Reynolds 
and Willard Upton, respondents. Order affirmed, with 
$10 costs. Opinion by Johnson, J. 

Debby Ann Hulse v. John Tomer, executor, etc. 
Order granting new trial affirmed, Opinion of special 
term adopted. Costs of appeal to abide event. 

Robert H. Drake, administrator, etc., v. Fanny Gil- 
more et al., respondents. Decree of surrogate affirmed 
with costs, to be paid by the appellant personally. 
Opinion by Talcott, J. 

Ralph Mumford et al., respondents, v. Absalom 
Nelson ef al., appellants. Judgment affirmed. Opinion 
by Talcott, J. 

The Buffalo Mineral Paint Co. v. Robert H. Maynard. 
Judgment affirmed, with costs. 

Abraham Albright et al. v. Lewis H. Gardenier, col- 
lector, etc. Order affirmed. Opinion by Talcott, J. 


COURT OF APPEALS DECISIONS. 


The following decisions of the court of appeals were 
announced on Tuesday last. Present: Hon. Sanford 
E. Church. 

Judgments affirmed, with costs.— Peters v. Dela- 
plaine; Dent v. The North American Steamship Co. ; 
Benedict v. Cowdin; Colt v. The Sixth Avenue Rail- 
road Co.; Robinson v. The Long Island Railroad Co. ; 
Webb v. The Rome, Watertown and Ogdensburgh 
Railroad Co.; Zinn v. The New Jersey Steamboat Co. ; 
Bowers v. Johnson. 

Judgments affirmed —The People ex rel. The Erie & 
Genesee Valley Railroad Company, respondent, v. J. 
Nelson Tubbs et al. ; Brooks v. The People. 

Judgments reversed and new trial granted, costs to 
abide event—Silliman v. Lewis; Getty v. Binsse; 
Johnson v. The Hudson River Railroad Company. 

Judgment reversed, and judgment for defendant on 
demurrer with costs, with leave to the plaintiff to 
amend his complaint on payment of costs, within 
thirty days after notice of filing remittitur in the 
court below — Allerton v. Belden. 

Orders of general term, so far as appealed from re- 
versed, and order of special term affirmed, with costs. 
Malcolm v. Allen. 

Order of general term reversed, and order of special 
term affirmed with costs. In the matter of the appli- 
cation of the New York Central Railroad Company, to 
apprise certain lands of the Buffalo, New York and 
Erie Railroad Company. 

Order granting new trial affirmed and judgment ab- 
solute for plaintiff, with costs, pursuant to stipulation. 
Chapin v. Shafer. 





—__—_ #4 


The recent decision of the United States supreme 
court, giving twenty per cent additional compensation 
to certain employees of the government, affects 1,800 
cases on the docket of the court of claims. 


1865 to the present time. 





BOOK NOTICE. 


Decisions in the courts of the United States for the Dis- 
trict of Massachusetts, by John Lowell, district 
judge. Vol.I. Boston: Little, Brown & Co., 1872. 

It is a noticeable fact that, when judges assume the 
duties of reporters, the profession get good reports. 
The reasons for this are too obvious to require specifi- 
cation. We took up Judge Lowell’s initial volume of 
reports, therefore, predisposed: to look kindly into it. 
A sufficient examination has not weakened, but only 
confirmed, our preformed impression of its utility and 
ability. The decisions reported are selections from 
those in which the opinions are delivered by Judge 
Lowell in both the district and circuit courts, from 
The cases reported are well 
considered; the head notes are brief and perspicuous; 
and the mechanical execution of the volume is excel- 
lent. If a case has been appealed, and affirmed or re- 
versed, the reporter gives the fact in a note. Some 
estimate may be formed of the value of Judge Low- 
ell’s decisions when it is learned that out of all the 
cases reported in the volume but one was reversed in 
the United States supreme court. This was the case 
of The Greai Western Insurance Co. v. Thwing, p. 446, 
wherein Judge Lowell (Clifford, J., concurring) held, 
that ‘‘a warranty in a policy of insurance, that the 
ship shall not load more than her registered tonnage, 
means that cargo shall not be carried beyond that 
amount; necessary and proper dunnage is no part of 
the loading within this warranty, though it is carried 
on freight.’’ We are not informed upon what ground 
the supreme court reversed this decision. 

In The Java, p. 165, the district court (Lowell, J.), 
held, that ‘when a steamer, in navigating a crowded 
harbor at a very slow rate and with a sufficient look- 
out, ran into a small schooner which could not be seen 
in time to avoid her by reason of the hull of a large 
ship, behind which the schooner was getting under 
way, without her sails being yet up, and the channel 
was a part of the fair-way of the harbor, the steamer 
was not in fault.’’ This decision was reversed in the 
circuit court; but, on appeal to the United States 
supreme court at Washington, the ruling of the circuit 
court was reversed, and that of the district court was 
affirmed. 

The district of Massachusetts is peculiarly fruitful in 
admiralty cases, and a large number of the cases com- 
prised in this volume are of this character. This is a 
very interesting department of jurisprudence; and, 
if we are to judge from the first volume, Judge Low- 
ell’s decisions will be very valuable to the profession. 


——_—+ @ «+ —___- 


LEGAL NEWS. 


Hon. Lewis W. Clark, of Manchester, has been ap- 
pointed attorney-general of New Hampshire. 


The counsel for Mrs. Laura Fair are endeavoring to 
procure a change of venue. 


A naturalization treaty has been concluded between 
the United States and Ecuador, and has been sent by 
the president to the senate for ratification. 


A bill has passed in the house of representatives 
which takes away the circuit court jurisdiction hitherto 
exercised by the United States district court for the 
northern district of Georgia, and creates a circuit court 
in that district. 
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Judge Strickland, of the supreme court of Utah, is 
dangerously ill at his residence in Provo city, in conse~ 
quence of which the district court, over which he pre- 
sides, has been adjourned until J une 1st. 

The Mormon attorney-general has addressed a circu- 
lar to the county courts, representing that, under the 
decision in the Engelbrecht case, it will be necessary 
that they resume their duty of selecting grand and petit 
juries for the district courts. 

The charges preferred against Judge Curtis, of the 
New York marine court, by the Bar Association, are 
published. The principal specifications are indecent 
language from the bench, denial of trial by a jury, and 
law partnership of a corrupt nature. 


The following are the newly elected officers of the 
New York Law Institute: Charles O’Conor, presi- 
dent; Charles Tracy, Henry A. Cram and Samuel 
Blatchford, vice-presidents; Edward H. Owen, treas- 
urer, and Joseph S. Bosworth, secretary. 


Congress has appropriated $3,000,000 for defraying 
the expenses of the courts of the United States, in- 
cluding the District of Columbia, for jurors and wit- 
nesses and expenses of suits in which the United States 
are concerned; for prosecutions for offenses committed 
against the United States; for the safe keeping of 
prisoners, and for expenses which may be incurred in 
the enforcement of the act of February 28, 1871. 


The judiciary committee of the house of representa- 
tives have postponed further inquiry into the charges 
of drunkenness and corruption made against U. 8. 
District Judge Delahay of Kansas, by leading mer- 
chants, until the testimony already taken is put in 
print and analyzed. Much damaging testimony has 
been already taken, and thus far not rebutted. The 
committee at its late meetings rarely had a quorum, 
and it is not probable that Delahay’s case will be set- 
tled until next session. 


It is a curious fact that while Mrs. McCarty was 
acquitted of the crime of murder, the editor of the 
Utica Bee, who undertook to do her a favor by grossly 
libeling Judge Doolittle, is serving out a sentence in 
the penitentiary therefor. The press, of course, re- 
gard the conviction of the Bee editor as an outrageous 
interference with “‘ free speech;’’ but ‘free speech” 
does not and ought not to mean reckless and irre- 
sponsible abuse, such as the editor of the Bee was 
guilty of; and his conviction will have a tendency to 
lead the conductors of newspapers to be a little more 
temperate and decent in their remarks about judges. 


Questions having arisen in the treasury department 
at Washington, on the rights of attorneys, the revoca- 
tion of the powers of attorneys in connection with 
claims against the government, the comptroller, to 
whom the question was referred, has decided that a 
surviving partner of a firm of attorneys is bound to 
prosecute a claim though another partner may have 
died, and the withdrawal of one member of the firm 
does not absolve the other from the obligations they 
jointly incurred. The act of February 26, 1853, makes 
powers of attorney null, so far as receiving money on 
a claim is concerned, but for other purposes it is valid, 
and the policy pursued by the accounting officers, of 
ignoring revocations of powers, unless upon charges of 
improper conduct against the attorneys, was adopted, 
with the sanction of the department, and proved a 
judicious rule. 





NEW YORK STATUTES AT LARGE. 
Cuap. 274. 
An Act to amend an act entitled “An act for the 
erection and maintenance of watering troughs in the 
ublic highways,’’ passed April seventh, eighteen 
undred and sixty-nine. 
Passep April 18, 1872 ; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

Section 1. The first section of an act entitled ‘‘An 
act for the erection and maintenance of watering 
troughs in the public highways,’’ passed April seventh, 
eighteen hundred and sixty-nine, is hereby amended 
so as to read as follows: 

§1. The commissioners of highways in the several 
towns of this State shall annually abate three dollars 
from the highway tax of any inhabitant of a road dis- 
trict, who shall construct on his own land, and keep in 
repair, a watering trough beside the public highway, 
well supplied with fresh water, the surface of which 
shall be two or more feet above the level of the ground, 
and easily accessible for horses with vehicles; but the 
said commissioners of highways respectively may desig- 
nate the number necessary for the public convenience 
in each district, and no other than those designated 
shall be allowed this abatement of tax. 

§ 2. The two following sections shall be added to said 
act, and shall be the second and third sections thereof: 

§ 2. The directors of the several plankroad and turn- 
pike road companies in this State shall annually abate 
three dollars from the toll of any inhabitant, not an 
innkeeper, or all of it if inthe aggregate not exceeding 
that sum, who shall construct on his own land, and 
keep in repair, a watering trough beside the plankroad 
or turnpike road as the case may be, well supplied with 
fresh water, the surface of which shall be two or more 
feet above the level of the ground, and easily accessible 
for horses with vehicles; but the commissioners of 
highways of the town respectively shall, and they are 
hereby invested with full power and authority to, des- 
ignate those necessary for the public convenience along 
said plankroad or turnpike road, as the case may be, 
and no others than those designated shall be allowed 
both such abatement of toll and highway labor. 

§ 3. In case the directors of any plankroad or turn- 
pike road company in this State shall refuse or neglect 
to abate the toll as aforesaid, in compliance with the 
provisions of the preceding section, any inhabitant 
having constructed a watering trough in compliance 
therewith, may notify the commissioner or commis- 
sioners of highways, as the case may be, of the town in 


which the same had been erected, of such neglect or 
refusal on the part of the directors aforesaid, whose 
duty it shall be, and who are hereby invested with full 
power and authority, to proceed, without delay, to an 
examination of said watering trough; and if, upon a 
full examination of the same, the said commissioner 
or commissioners, as the case may be, or a majority of 
them, shall deem it necessary for the convenience of 
the public that such watering trough ought to be main- 
tained, he or they, as the case may be, shall forthwith 
notify the said directors accordingly, by serving a 
written notice on the president of the company to that 
effect, in which the necessity of its maintenance shall 
be clearly expressed ; and if the said directors shall still 
refuse or neglect to abate the toll as aforesaid, and 
shall demand and take toll, on application for such 
abatement, in violation of the provisions of the pre- 
ceding section, for the space of thirty days after the 
service of such notice, they shall be liable to a penalty 
of twenty dollars, to be recovered in an action at law 
at the suit of the person having constructed said 
watering trough. 
§ 8. This act shall take effect immediately. 
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FIRES COMMUNICATED BY LOCOMOTIVES— 
PROXIMATE AND REMOTE DAMAGES. 


In a recent article (ante, p. 309) we took occasion to 
discuss in a general way the liability of railway com- 
panies for losses by fire, communicated from locomo- 
tives. We now propose to consider more definitely 
and thoroughly the question of proximate and remote 
or direct and indirect injuries, in connection with the 
liability of railway compauies. As we stated in the 
article above referred to, the adjudication upon this 
precise point is exceedingly limited, there being only 
three cases * reported in which the question (indepen- 
dent of statutory regulation as in Massachusetts) has 
been presented for judicial determination in America, 
and not a single case in which it has been so presented 
in England. As Judge Hunt remarks in Ryan v. New 
York Central R. R. Co., 35 N. Y. 210, “it will not be use- 
ful further to refer to the authorities,” and an examina- 
tion of the subject upon principle, will be the only 
method which can evolve the true rule of law regulating 
cases of this character. It is true that the question cannot 
be called an open one in New York or Pennsylvania, 
nor, possibly, in Illinois; but in England, and in the 
great majority of the American States, it is not only 
novel, but unadjudicated —not only new but open. 
In New York and Pennsylvania not only has the dis- 
tinction between proximate and remote injuries from 
fires communicated by locomotives, and a correspond- 
ing limitation of liability been recognized, but the 
courts have taken it upon themselves to declare where 
the line of demarkation shall be drawn. See cases 
cited supra. In Illinois the supreme court, while 
acknowledging that such a distinction exists, holds 
that the question whether the damages are too remote 
is for the jury, thus leaving it to the judgment of 
these twelve men to determine the point at which 
the liability of the railway company shall cease. The 
order of the investigation will, therefore, be this: 
1, to determine whether the maxim, causa proxima 
non remota spectatur has any application whatever 
to cases like those under consideration; and, 2, to de- 
termine whether — conceding that the distinction be- 
tween proximate and remote damages is admissible — 
the question whether the damages are too remote is 
for the court or the jury. 

The existence of the maxim in the common law, 
causa proxima non remota spectatur, does not neces- 
sarily imply that it is universally applicable. It may 
or may not be applicable to railroads, found in the 
negligent commission of injuries. It is the general 





Co., 35 N. Y. fei Penn. 
431 (@ Pa. 353) ; Toledo, ete., 


* Ryan v. New York Contras BF R. 
R. R. Co. vy. Kerr, 1 Am. Rep. 
R. R. Co. vy. Pindar, 5 Am. Rep. (53 Tl 





rule that a bailee of goods is responsible only for a 
degree of care and prudence in the execution of his 
trust. Butrailroads, as common carriers, are liable 
absolutely for the goods committed to them for car- 
riage, with the dual exception of loss by the act of God 
or the public enemy. The rule, therefore, that private 
individuals are responsible only for the direct and 
proximate, or immediate consequences of injuries in- 
flicted on others is only a prima facie argument that 
railroad companies are only so liable. Railroad com- 
panies are so constituted, and occupy such a peculiar 
and powerful position in the economy of life that spe- 
cial laws may be, and often are, demanded for their 
control and for their punishment. The special and 
enormous franchises, privileges and powers conferred 
upon these corporations, naturally require a corre- 
spondingly special and enlarged duty and liability to 
the public. And when railroads were first established 
in England, the question arose whether they were 
not liable absolutely for loss by fires communicated by 
locomotives. This liability was sought to be enforced 
on the ground of this special and enlarged power and 
privilege, which the legislature had conferred on 
railway corporations, but it having been judicially 
determined that they were only liable for the negli- 
gent use of fire in locomotives at an early date (King 
v. Pearse, 4 B. and Ad. 30), the liability of these cor- 
porations has continued thus modified until the pres- 
ent. But it must be conceded that the question of 
the extent of the liability, when it is once determined 
that a liability exists, is quite a different question 
from that of the existence of any liability at all. 

A division of the damages consequent upon a careless 
or negligent management of a locomotive engine into 
proximate and remote, necessitates another modifica- 
tion of the rule of liability. Railroads may be the cause 
of injury to adjoining property in two modes, consid- 
ered in reference to care or the want of it. For 
injuries to adjoining property, resulting from want of 
care, they are liable, according to the well-estab- 
lished rule; for injuries occurring, notwithstanding 
the exercise of care, they are not liable, according to 
an equally well-established rule. Now, it has been 
proposed, and, as we have seen, in some States 
determined, to further divide the injuries occasioned 
by want of care into two classes— those which are 
remote and those which are proximate, for the former 
of which they shall not be liable, and for the latter of 
which they shall be liable, thus multiplying divisions, 
and throwing upon our courts the determination of a 
multitude of new questions arising from unprece- 
dented distinctions. Inasmuch as the distinction 
sought to be enforced in reference to railways is 
comparatively new, it seems that those who advocate 
it ought to assume the burden of proof. But the only 
argument of any potency and pertinency used by 
either Judge Hunt in Ryan v. New York Central R. 
R. Co., supra, or Judge Thompson in Penn. R. R. Co. 
v. Kerr, supra, is the rule of the common law, causa 
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prowima non remota spectatur, as if all the force of 
this maxim had not been destroyed by long-continued 
acquiescence, both in England and America, in the 
negation of this distinction in cases of damages by 
fire from locomotives. The force of this maxim 
has been neutralized by this continuous acquies- 
cence in the absence of the distinction, and the 
question is at present in the state in which it would 
be, had the distinction been one altogether new in 
law. If the distinction contended for were thus new 
in law, it must be admitted that courts would be 
exceedingly loath to admit its pertinency in cases of. 
negligent injuries by corporations possessing such 
immense powers and franchises as have been con- 
ferred upon railroads. Such corporations would, 
doubtless, be the very last to receive the benefit of 
the proposed distinction and the corresponding limit- 
ation of liability. It becomes, therefore, a grave 
question whether, admitting that the distinction is 
expedient and lawful in ordinary cases of injury by 
private persons, it is also expedient or lawful in cases 
of injury by corporations; and inasmuch as the rule 
of unlimited liability for negligent injuries has been 
almost universally acquiesced in for half a century, 
or since the advent of railways, and the rise of cases 
such as are comprehended within the scope of this 
discussion, some exceedingly potent reason must be 
advanced to change the rule of liability. It is said 
that “a railroad terminating in a city might, by the 
slightest omissionson the part of one of its numerous 
servants, be made to account for squares burned, the 
consequence of a spark communicating to a single 
building.”* 

Again, it is said: “To sustain such a claim as the 
present” (for remote damages) “and to follow the 
same to its legitimate consequences, would subject to 
a liability against which no prudence could guard, 
and to meet which no private fortune would be 
adequate.t But it appears that the argument of the 
learned judges is directed to the hypothetical con- 
sequences of the rule which they oppose. They also 
seem to consider that there is no difference in prin- 
ciple between the case of a railroad company and of 
a private individual. Both of these modes of reason- 
ing we deem unsound. The latter has been suffi- 
ciently referred to in the previous portions of this 
paper. Of the former we have to say that the reali- 
ties of half a century of railway existence, the exi- 
gencies of great injuries occasioned by railroads to 
property adjoining, and the pecuniary answerability 
of railway companies, have never warranted any 
such hypothesis. 

In establishing a rule, such as is proposed by what 
is called the consequential argument, it is acknowl- 
edged to be a great fallacy to refer to consequences 
which only by the most extraordinary coincidences 





* Judge Thompson, in R. R. Co. v- Kerr, supra. 
+ Judge Hunt in Ryan v. R. R. Co., supra. 





could happen, or to events which are only in the 
range of possibility. It is possible that a spark from 
a locomotive should become the first of a series of 
causes which should burn a city. But the hypothesis 
has nothing to do with the formation of a rule of 
legal liability; because the nature of things and an 
observation of the past shows that such a result is 
extremely improbable. And when such a hypothesis 
is resorted to to save a railroad company from liability 
for the indirect burning of a hotel or of a dwelling- 
house, it seems like a misuse of the mode of calcu- 
lating chances in establishing a rule of law. Rail- 
roads have existed, thrived and become the most 
potent and opulent agency in the whole domain of 
commercial—and we might have added, political — 
life, under the operation of a rule of law, which 
excludes any distinction between proximate and 
remote damages, or any limitation of responsibility, 
based on these distinctions. Then why invoke a 
hypothetical and extremely improbable exigency in 
the process of establishing a rule of liability for these 
powerful corporations ? * 

But, for the purposes of the discussion, we have 
decided to concede that such a distinction as proxi- 
mate and remote damages is admissible in fixing 
the liability of railroads for losses occasioned to 
adjoining property by fires communicated from lo- 
comotives. We shall then have arrived at the 
second part of the discussion. We have contended 
that the courts, as a matter of law, ought to hold 
that the liability of railroads for negligent injuries 
to adjoining property, should be co-extensive with 
those injuries. But it will be observed that the 
high courts of New York and Pennsylvania have 
gone to the other extreme. They not only hold 
that there is a limit to the liability, which is based 
on remoteness of result, but they go so far as to 
declare, in a given case, where that liability ends. 
Ryan v. New York Central R. R. Co., supra ; Penn. 
R. R. Co. v. Kerr, supra. This leaves nothing for 
the jury to do but to assess the amount of the 
damages. The supreme court of Illinois, however, 
takes a medium ground and holds that the ques- 
tion of remoteness also is for the jury. The ques- 
tion of the admissibility of the distinction between 
direct and indirect losses, and the line of demarka- 
tion between the two ought to be very well settled 
to warrant a court in judicially determining what 
is direct and what is indirect. The line of distinc- 
tion seems to be too complex and obscure and not 
sufficiently arbitrary to warrant a judge in taking 





* In those extraordinary and exceptional instances where 
immense conflagrations should ensue from so slight a first 
cause as a spark from a locomotive negligently managed or 
poner tenet eg the hardship of the rule of unlimited lability 
could be easily modified under some general principle like 
that which excuses a party from the performance of a con- 
tract or the discharge of a liability in case of war, superior 
force, public calamity and the like. So that even the as- 
sumed necessity for the rule laid down in Ryan v. New 
York Central R. R. Co., and Penn. R, R. Co. vy. Kerr, supra, 
» merely be he and has no substantial existence or 
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the question of remoteness away from the jury en- 
tirely and putting his own version upon it. “ Re- 
mote consequences” is a relative phrase just as “reason- 
able care” is relative; and the questjon of negli- 
gence in a railroad company, in case of injury to 
persons or property, is seldom, or never, taken from 
the jury, except in cases where a positive enact- 
ment has been violated. 

The boundaries of proximate consequences have 
been very properly defined to be the natural, neces- 
sary and probable consequences arising from any act. 
Now, the natural, necessary and probable conse- 
quences of fire escaping from a locomotive may and 
must differ according to circumstances and periods, 
In a dry time and with a high wind, the necessary, 
natural and probable consequences of the escape of 
fire from a locomotive would be not only the destruc- 
tion of buildings immediately adjoining the track of 
the company, but also buildings and other property 
situated at a distance and separated from (say thirty- 
nine feet, as in Pennsylvania R. R. Co. v. Kerr, supra) 
the buildings immediately set on fire by the passing 
locomotive. Again, immediately after a rain, with no 
wind, the escape of fire from locomotives in large 
quantities would scarcely consume a thatched roof 
adjoining the track, in accordance with this established 
law of necessary, natural or probable consequence. 
And inasmuch as the jury is allowed to determine 
whether there has been a due regard and care in the 
management and structure of the locomotive when 
fire escapes and does injury, it seems altogether 
proper that they should be also allowed to determine 
what proportion of the consequences of a want of 
regard and care in such management and structure is 
necessary, natural and probable. 


+ 


AN ENGLISH VIEW OF THE LEGAL PRO- 
FESSION IN AMERICA. 


During the summer of 1871 Mr. James Bryce, 
professor of Roman law in the university of Oxford, 
made an extended tour of the northern and western 
States, giving much attention to legal matters and to 
the condition, qualifications and peculiarities of the 
legal profession of this country. The results of his 
observations he has communicated to JMacmillan’s 
Magazine, and they are singularly just and discrimi- 
nate in the main. The average Englishman never 
can understand any thing in America, nor give any 
thing but a caricature of its people or institutions, and 
the average Englishman has written so much about 
us that it is a real pleasure to have the opinions of 
such a careful and capable observer as is Mr. Bryce. 

The difference between the opinions of one who 
knows something of the American bar, and of one 
who knows nothing about it further than the little he 
has picked up in his “pent-up Utica,” is illustrated 
by the difference in tone and estimate in Mr. Bryce’s 
article and that recently expressed in an editorial in 





the English paper called the Law Times, wherein it 
was said, in answer to our suggestion that English law- 
yers should be admitted to the bar here, and American 
lawyers to the English bar pro forma, that “we 
conceive, therefore, that it would hardly be desirable 
to admit American attorneys, who exercise in their 
own country the functions of barrister, to practice at 
the English bar. With a lower educational standard 
than our own, and a habit of indiscriminate practice, 
the introduction of American practitioners into Eng- 
land could hardly tend to elevate our profession.” 

Contrast with the statement of the “untraveled” 
Times the following of Mr. Bryce: “ But as a matter 
of fact, the provision for instruction in law is as good, 
or better, all things considered, than in England, and 
is certainly more generally turned to account.” 

The following is Mr. Bryce’s paper: 

Among English institutions there is, perhaps, none 
more curiously and distinctively English than our 
bar, with its strong political traditions, its aristocratic 
sympathies, its intense corporate spirit, its singular 
relation (half of dependence, half of patronage) to 
the solicitors, its friendly control over its official 
superiors, the judges. Any serious changes’ in the 
organization of such a body are sure to be symptom- 
atic of changes in English society and politics at large, 
and must have an influence far beyond the limits of 
the profession. Such changes have, of late years, 
begun to be earnestly discussed; and in the prospect 
of their attracting much attention during the next few 
years it becomes a matter of more than merely specu- 
lative interest to determine how far the arrangements 
of our bar are natural, how far artificial; or, in other 
words, to ascertain what form the legal profession would 
tend to assume, if it were left entirely to itself, and 
governed by the ordinary laws of demand and supply. 
Suppose a country, where this has happened, where 
the profession, originally organized upon the English 
model, has been freed from those restrictions which 
ancient custom imposes on it here; what new aspects 
or features will it develop? Will the removal of 
these restrictions enable it better to meet the needs 
of an expanding civilization? And will this gain, if 
attained, be counterbalanced by its exposure to new 
dangers and temptations? Such a country we find 
beyond the Atlantic—a country whose conditions, 
however different in points of detail from those of 
England, are sufficiently similar to make its experi- 
ence full of instruction for us. 

When England sent out her colonies, the bar, like 
most of our other institutions, re-appeared upon the 
new soil, and soon gained a position similar to that 
held at home; not so much owing to any deliberate 
purpose on the part of those who led and ruled the 
new communities (for the Puritan settlers, at least, 
held lawyers in slight esteem), as because the condi- 
tions of a progressive society required its existence. 
That disposition to simplify and popularize law, to 
make it less a mystery and bring it more within the 
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reach of an average citizen, which is strong in modern 
Europe, is, of course, nowhere so strong as in the 
colonies, and naturally tended, in America, to lessen 
the individuality of the legal profession, and do away 
with the antiquated rules which had governed it at 
home. On the other hand, the increasing complexity 
of relations in modern society, the development of 
so many distinct arts and departments of applied 
science, brings into an always clearer light the im- 
portance of a division of labor, and, by attaching 
greater value to special knowledge and skill, neces- 
sarily limits and specializes the activity of every pro- 
fession. In spite, therefore, of the democratic aver- 
sion to class organizations, the lawyers in America 
soon acquired professional habits, and an esprit du corps, 
similar to that of their brethren in England; and 
some forty years ago they enjoyed a power and 
social consideration relatively greater than the bar 
has ever held on this side of the Atlantic. To 
explain fully how they gained this place, and how 
they have now, to some extent, lost it, would involve 
a discussion on American politics generally. I shall 
not, therefore, attempt to do more than describe some 
of those aspects of the United States bar which are 
likely to be interesting to an English lawyer, indicat- 
ing the points in which their arrangements differ 
from ours, and endeavoring to determine what light 
their experience throws on those weighty questions 
regarding the organization of the profession, which 
are beginning to be debated among us. 

In the United States, as in most parts of Europe 
and most of our colonies, there is no distinction 
between barristers and attorneys. Every lawyer, or 
“counsel,” which is the term whereby they prefer to 
be known, is permitted to take every kind of busi- 
ness. He may argue causes in the supreme federal 
court at Washington, or write six and eight-penny 
letters from a shopkeeper to an obstinate debtor. He 
may himself conduct all the proceedings in a cause, 
confer with a client, issue the writ, draw the declara- 
tion, get together the evidence, prepare the brief, and 
manage the trial when it comes on in court. Need- 
less to add that he is employed by, and deals with, not 
another professional man as our barristers do, but 
with the client himself, who seeks him out and makes 
his bargain directly with him, just as we in England 
call in a physician or make our bargain with an archi- 
tect. In spite, however, of this union of all a law- 
yer’s functions in the same person, considerations of 
practical convenience have, in many places, established 
a division of labor similar to what exists here. Part- 
nerships are formed in which one member undertakes 
the court work and the duties of the advocate, while 
another or others transact the rest of the business, 
see the clients, conduct correspondence, hunt up evi- 
dence, prepare witnesses for examination, and man- 
age the thousand little things for which a man goes 
to his attorney. The merits of the plan are obvious. 
It saves the senior member from drudgery, and from 





being distracted by petty details; it introduces the 
juniors to business, and enables them to profit by the 
experience and knowledge of the mature practitioner ; 
it secures to, the client the benefit of a closer atten- 
tion to details than a leading counsel could be expected 
to give, while yet the whole of his su:t is managed 
in the same office, and the responsibility is not 
divided, as in England, between two independent 
personages. Nevertheless, owing to causes which it 
is not easy to explain, the custom of forming legal 
partnerships is one which prevails much more 
extensively in some parts of the Union than in 
others. In Boston and New York, for instance, 
it is common; in the towns of Connecticut, and in 
Philadelphia one is told that it is rather the excep- 
tion. Even apart from the arrangement which dis- 
tributes the various kinds of business among the 
members of a firm, there is a certain tendency for 
work of a different character to fall into the hands of 
different men. A beginner is, of course, glad 
enough to be employed in any way, and takes wil- 
lingly the smaller jobs; he will conduct a defense in 
a police court, or manage the recovery of a trades- 
man’s petty debt. I remember having been told by 
an eminent counsel that when an old apple-woman 
applied to his son to have her market license renewed, 
which, for some reason, had been withdrawn, he had 
insisted on the young man’s taking up the case. As 
he rises, it becomes easier for him to select his busi- 
ness, and, when he has attained real eminence, he may 
confine himself entirely to the higher walks, arguing 
cases and giving opinions, but leaving all the prepara- 
tory work and all the communications with the client 
to be done by the juniors who are retained along 
with him. He is, in fact, with one important differ- 
ence to which I shall recur presently, very much in 
the position of an English queen’s counsel, and his 
services are sought not only by the client, but by 
another counsel, or firm of counsel, who have an 
important suit in hand, to which they feel themselves 
unequal. He may, however, be, and often is, retained 
directly by the client; and, in that case, he is allowed 
to retain a junior to aid him, or desire the client to do 
so, naming the man he wishes for, a thing which the 
etiquette of the English bar forbids. In every great 
city there are several practitioners of this kind, men 
who only undertake the weightiest business at the 
largest fees; and even in minor towns court practice 
is in the hands of a comparatively small knot of peo- 
ple. In one New England city, for instance, whose 
population is about 50,000, there are, one is told, 
some sixty or seventy practicing lawyers, of whom 
not more than ten or twelve ever conduct a case in 
court, the remainder doing what we call attorneys’ 
and conveyancers’ work, 

Whatever disadvantages this system of one undi- 
vided legal profession has, and it will appear that they 
are not inconsiderable, it has one conspicuous merit 
on which any one who is accustomed to watch the 
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career of the swarm of young men who annually 
press into the Temple or Lincoln’s Inn, full of bright 
hopes, may be pardoned for dwelling. It affords a 
far better prospect of speedy employment and an 
active professional life, than the beginner who is not 
“backed,” as we say, can look forward to in Eng- 
land. Private friends can do much more than with 
us to help a young man, since he gets business directly 
from the client instead of from an attorney; he may 
pick up little bits of work which his prosperous 
seniors do not care to have; may thereby learn those 
details of practice of which, in England, a barrister 
often remains ignorant; may gain experience and 
confidence in his own powers; may teach himself how 
to speak and how to deal with men; may gradually 
form a connection among those for whom he has 
managed trifling matters; may commend himself to 
the good opinion of older lawyers, who will be glad 
to retain him as their junior when they have a 
brief to give away. So far he is better off 
than the young barrister in England. He is also, 
in another way, more favorably placed than the young 
English attorney. He is not taught to rely, in all 
cases of legal difficulty, upon the opinion of another 
person. He is not compelled to seek his acquaint- 
ances among the less cultivated members of the pro- 
fession, to the great majority of whom law is not 
much of an art and nothing of a science. He does 
not see the path of an honorable ambition, the oppor- 
tunities of forensic oratory, the access to the judicial 
bench irrevocably closed against him, but has the 
fullest freedom to clroose whatever line his talents fit 
him for. Every English lawyer’s experience, as it 
furnishes him with cases where a man was obliged to 
remain an attorney who would have shone as acoun- 
sel, so it certainly suggests cases of persons who were 
believed, and with reason believed, by their friends, 
to possess the highest forensic abilities, but literally 
never had the chance of displaying them, and lan- 
guished in obscurity, while others, every way inferior 
to them, became, by mere dint of practice, fitter for 
ultimate success. Quite otherwise in America. 
There, according to the universal witness of laymen 
and lawyers, no man who is worth his salt, no man 
who combines fair talents with reasonable industry, 
fails to earn a competence, and to have, within the 
first six or seven years of his career, an opportunity 
of showing whether he has in him the makings of 
something great. This is not simply due, as might 
easily be supposed, to the greater opportunities which 
everybody has in a new country, and which make 
America the workingman’s paradise, for, in the eastern 
States at least, the professions are pretty nearly as 
much crowded as they are in England. It is owing 
to the greater variety of practice which lies open to 
a young man, and to the fact that his patrons are the 
general public, and not, as in England, a limited 
class who have their own friends and connections to 
push, Certain it is that American lawyers profess 





themselves unable to understand how it can happen 
that deserving men remain briefless for the best years 
of their lives, and are at last obliged to quit the profes- 
sion in disgust. In fact, it seems to require an effort 
of politeness on their part to believe, that such a state 
of things can exist in England and Scotland as that 
which we have grown so familiar with that we accept 
it as natural and legitimate. 

A further result of the unity of the whole profes- 
sion may be seen in the absence of many of those 
rules of etiquette which are, in theory at least, strictly 
observed by the English lawyer. It is not thought 
undignified, except in the great cities of the eastern 
States, for a counsel to advertise himself in the news- 
papegs; in Canada, as well as in the States, one fre- 
quently sees respectable firms soliciting patronage in 
this way. A counsel is allowed to make whatever 
bargain he pleases with his client; he may work for 
nothing, or may stipulate for a commission on the 
result of the suit, or even for a share in whatever the 
verdict produces, a practice which is open to grave 
objections, and which, in the opinion of more than 
one eminent American lawyer, has produced a good 
deal of mischief, which caused it to be, seventeen 
centuries ago, prohibited at Rome. The sentiment of 
the Boston bar seems to be, on the whole, opposed to 
the practice, but, so far as one can learn, there is no 
rule against it there or elsewhere. A counsel can 
bring an action for the recovery of his fees, and, part 
ratione, can be sued for negligence in the conduct of 
a cause, 

Respecting the condition of legal education, a sub- 
ject on which so much has been said and written 
in England these last few months, it is hard to say 
any thing general which shall also be true. (Most of 
our errors about the United States arise from a habit 
of taking what is true of some one place to be true 
generally. New York, for instance, is supposed by 
most English visitors to be typical, which is a 
good deal more absurd than for a stranger to take 
Liverpool as typical of England.) Like ourselves, the 
Americans have no great feeling for die Wissenschaft, 
and law is with them, as in England, much more an 
art than a science. One hears very little said about 
the value of studying it theoretically, nor is any proof 
of such study required from candidates for admission 
to the profession. But, as a matter of fact, the pro- 
vision for instruction in law is as good, or better, all 
things considered, than in England, and is certainly 
more generally turned to account. Harvard, which 
stands in the front rank of American universities, has 
a more efficient law school with three permanent pro- 
fessors, and several (at present four) occasional 
lecturers, among them men of the highest professional 
reputation, who undertake the work more for the 
love of it than the inadequate salaries offered, and 
worthily sustain the traditions of Judge Story, some 
of whose great works were delivered as lectures to a 
Harvard class. In New York, the institution called 
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Columbia college, is fortunate in possessing a profes- 
sor of great legal ability and extraordinary gift of 
exposition, whose class rooms, like those at Harvard, 
are crowded by large and highly intelligent audiences. 
Better law teaching than Mr. Dwight’s it is hardly 
possible to imagine; it would be worth an English 
student’s while to cross the Atlantic to attend his 
course. Many of the lesser universities and colleges 
have attached to them law schools of greater or less 
fame, but sufficient to bring some sort of instruction 
within the reach of any one who cares to have it. 
The teaching given is of a definitely practical char- 
acter, and bears only on our English and American 
common law and equity jurisprudence, using the 
term to mean the science of law in general ig not 
recognized as a subject at all; nor is the civil law 
regularly studied anywhere in the northern or 
middle States; international law, where taught, is 
usually deemed a part of the literary or historical, 
not of the legal course. Attendance on law classes 
is purely optional, so that the demand which exists 
may be'taken to prove the excellence of the article 
supplied. 

The right of admitting to practice is in all, or nearly 
all, the States, vested, or supposed to be vested, in 
the judges, who usually either delegate it to the bar, 
or appoint on each occasion one, two or three coun- 
sel to examine the candidate. Occasionally, as for 
instance, in Philadelphia, he is required to have read 
for a fixed period in some lawyer's office, but more 
commonly nothing more than an examination is 
demanded, and the examination, nowhere severe, is 
often little better than a form. In Massachusetts, 
applicants may be, but are rarely, plucked; in New 
York, less scrupulous in this, as in most respects, than 
other cities, the whole thing is said to be a farce, and 
people, whose character and whole attainments are 
equally unsatisfactory, find their way into the pro- 
fession. Unless the opinion of their fellow citizens 
does them great injustice, many of the New York 
judges are not quite the men to insist on a rigid 
standard of professional honor and capacity. An 
admission in any one State gives a title to practice 
within its limits only; but, practically, he who has 
been admitted in one State finds no difficulty of being 
admitted, pro forma, to the court of another in which 
he may happen to have acase. On the whole, it 
may be said that very little care is taken in America 
to secure the competence of practitioners. In this, 
as in other matters, the principle of laissez faire is 
trusted to, and the creditably high level of legal 
knowledge and skill in the best States is due rather 
to a sense of the value of systematic instruction 
among the members of the profession itself, than to 
the almost nominal entrance examination. The expe- 
rience of America seems, on the whole, to confirm 
the main conclusion of Mr. Dicey’s singularly clear 
and vigorous article on legal education, that our chief 
aim ought to be to provide thoroughly good instruction 





in law, and that examinations should rather be used to 
test this instruction than trusted to as in themselves 
sufficient to produce a body of competent practitioners. 
The strictly practical character of the legal instruction 
given, good as much of it is, has been followed by 
one unfortunate result. There is but a slight interest 
in the scientific propriety of law, or in the discussion 
of its leading principles. An American lawyer seems 
quite as unwilling to travel out of the region of cases 
as any disciple of Lord Kenyon or Mr. John William 
Smith could have been. 
(To be continued.) 
a 
CURRENT TOPICS. 


What could possibly have induced the court of im- 
peachment to adopt Saratoga as its place of sitting 
we can hardly imagine. One would suppose that the 
air of a fashionable watering place was hardly condu- 
cive to that earnest and honest labor which will 
necessarily be involved ina trial of the magnitude 
and importance of that which the court has in hand. 
Besides, important legal questions will, of course, 
continually arise, necessitating constant reference to 
the reports and treatises, both ancient and modern, 
English and American, and we have yet to learn that 
Saratoga can furnish any facilities in that regard at 
all commensurate with the need, or comparable with 
those furnished at the State library at the capitol. 
But Saratoga is a delightful place to spend a couple 
of months, to be sure, and still more delightful when 
with your pleasures you can combine a little business 
at a per diem compensation of twenty odd dollars. 


The introduction of what are termed palace or 
drawing-room cars upon our principal railways, while 
recognized as a means of making travel a luxury to 
those who are willing to pay for it, is yet not without 
its legal relation to those who prefer to ride as cheaply 
as they can. The New York Central railroad, for 
instance, is limited to two cents per mile for a first- 
class passage. Is it lawful for the company to run 
passenger cars over that road for a passage in which, 
on account of their elegance and comfort, they shall 
charge (or any one shall charge) more than the 
statutory rates? The better opinion is, that if there 
are sufficient ordinary cars on every train to accommo- 
date all who wish to ride without paying more than 
the statutory fare, the running of palace or drawing- 
room cars for passengers only who are willing to pay 
extra fare is perfectly legal; and one who, under such 
circumstances, takes a seat in a palace or drawing- 
room car and refuses to pay the required extra fare 
may be ejected. But if there are not sufficient ordi- 
nary cars in the train to accommodate all who desire 
to ride at the statutory rates, then any such person 
may procure an unoccupied seat in a palace or draw- 
ing-reom car, from which, upon refusal to pay extra 
fare, he would be ejected at the peril of the railroad 
company. 
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The cases of Judges McCunn and Prindle have been 
adjourned by the senate to the 18th inst. 


Having received several inquiries as to whether 
the recent legislature amended the Code, we answer 
that no code amendment act has yet been signed 
by the governor and we are quite positive that 
none was passed. 


In the case of The People v. Bartlett, alias Dailey, 
tried recently in the court of general sessions, in New 
York, one of those perplexing and numerous ques- 
tions which are likely to arise under the new jury 
law was presented for judicial settlement. The 
accused had been convicted of grand larceny, but, in 
consequence of some irregularities in the indictment, 
the presiding judge directed the verdict to be set 
aside, and ordered a new trial. At the new trial 
nearly all the jurors impaneled in the first trial were 
again put upon the jury. By the new law relative to 
the selection of jurors, the previous formation or ex- 
pression of an opinion in reference to the guilt or 
innocence of the accused is not sufficient ground for 
challenge for principal cause. It was contended that, 
notwithstanding this law, these jurors were ineligible 
to try the case. The trial proceeded, however, and 
the accused was convicted, but the presiding judge 
suspended sentence until further investigation into 
the statutes upon the subject. 


The United States senate last week, during a sleepy 
night session, finally disposed of the supplemental 
civil rights bill by passing it. This bill provides 
“that if the owners or persons in charge of any pub- 
lic inn, or any place of public amusement or entertain- 
ment, for which a license is required, and owners or per- 
sons in charge of any stage coach, railroad or other 
means of public carriage for passengers or freight, make 
any distinction as to admission or accommodation on 
account of race, color or previous condition of servi- 
tude, they shall be punishable for each offense by a 
fine of not less than $500 nor more than $5,000, and 
shall be liable to such damages in any of the United 
States courts.” This measure will doubtless give rise 
to a great deal of litigation should it become a law. 
It must be remembered that the government of the 
United States is one of enumerated powers, and that 
the legislation of congress is strictly confined to mat- 
ters expressly permitted in the constitution. Amend- 
ments, articles IX and X. 

Section one of the fourteenth amendment provided 
that “all persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are cit- 
izens of the United States and of the State wherein 
they reside. No State shall make or enforce any law 


which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State 
deprive any person of life, liberty or property with- 
out due process of law, nor deny toany person within 





its jurisdiction the equal protection of the laws.” The 
fifth section of this amendment provides that “con- 
gress shall have power to enforce, by appropriate 
legislation, the provisions of this article.” The fif- 
teenth amendment was then constructed and ratified, 
providing that “the right of citizens of the United 
States to vote shall not be denied or abridged by 
the United States, or by any State, on account of 
race, color or previous condition of servitude,” and 
that “congress shall have power to enforce this arti- 
cle by appropriate legislation.” Itseems that congress 
did not deem it prudent to risk the constitutionality of 
a legislative enactment under the fourteenth amend- 
ment, specifying that the “rights of citizens” should 
embrace the elective franchise, hence the fifteenth 
amendment. But by the civil rights bill, congress 
has defined and specified certain other “rights of 
citizens” which shall not be denied “on account of 
race, color or previous condition of servitude.” The 
question for the courts in determining the validity of 
this supplemental civil rights bill, if made a law, will 
be whether such legislation is warranted by the 
fourteenth amendment, and whether it is not in 
conflict with the ninth and tenth amendments which 
provide, that “the enumeration in the constitution 
of certain rights shall not be construed to deny or 
disparage others retained by the people,” and that 
“the powers not delegated to the United States by 
the constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the 
people.” If the bill becomes a law, we shall discuss 
the constitutionality of it at an early day. 


A singular question growing out of the Robinson 
will case will, it is said, shortly come before the 
county judge of Putnam county, acting as surrogate, 
for decision. The will was executed in duplicate, 
and one of these duplicates was destroyed by the 
testator animo revocandi, The other duplicate was 
not destroyed and is to be offered for probate. We 
are not aware that a like question has ever been 
adjudicated but we should suppose that the intent, 
if that can be shown, would govern, and especially 
would this be so if it appear that the existing du- 
plicate was beyond the testator’s reach or out of 
his power at the time of the intended revocation, 


Boston, also, is to have a school of law. The first 
term will open on the second of October. The faculty 
announced is able and practical. The Hon. Edmund 
H. Bennett, late of the Harvard law school, dean of 
the faculty, is an able jurist and writer on legal 
subjects. Among his contributions to legal literature 
are “Bennett & Hurd’s Leading Criminal Cases,” 
“The Massachusetts Digest,” and the recent editions 
of Mr. Justice Story’s Commentaries. Professor 
Wharton is well known as the author of a number of 
valuable standard works. Professor Ordronaux is 
the author of a treatise on the jurisprudence of 
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medicine in its relation to the law of contracts, torts, 
evidence, etc. N. St. John Green was a lecturer at 
the Harvard law school, and Mr. Biglow is the editor 
of Biglow’s Insurance Reports. The other members 
of the faculty are successful practitioners of the 
Suffolk bar. This school has the capacity and facility 
to teach the law thoroughly, and we trust it will not 
attempt to foist upon the profession young men who 
ought to be studying Kent. 





NOTES OF CASES. 


In Illinois Central R. R. Co. v. Frankenberg, 54 Tl. 
88 (to appear in 5 Am. Rep.), it was decided that 
where goods are received by a railroad company, as 
common carrier, marked for transportation beyond its 
line, it will be presumed that the company has in- 
tended to assume the common-law liability for loss, 
whether occurring on its own or another line, but a 
receipt specifying that it will not be liable for any loss 
unless occurring on its own line, will be construed as 
a special contract limiting its liability to its own line, 
if the consignors are found, by the jury, to have un- 
derstood the terms of the receipt and to have assented 
to them. 

The general rule is, that a carrier is not responsible 
beyond his route unless a special contract is shown 
by which he accepts such responsibility. But the 
courts are always ready to infer a special contract for 
this purpose in cases where goods are received by 
the great lines of railway, to be transported over con- 
necting lines. Judge Breese, in delivering the opinion 
in this case, said, “ that it would be a just rule in such 
cases to hold the company who received the goods in 
the first instance as the responsible party, and the 
intermediate roads as its agents to carry and deliver, 
for all railroads have facilities not possessed by a con- 
signor, of tracing losses of property conveyed by 
them, and all have, or can have, running connections 
with each other.” And it seems, if the present case 
is a criterion, that the courts are equally ready to 
infer a special contract, such as may be contained in a 
receipt, neutralizing or negating this presumed specia] 
liability beyond the carrier's route. 


The case of Monflet v. Cole, L. R., 7 Ex. 70, discusses 
at great length the question as to the proper method of 
measuring distance under a covenant not to carry ona 
certain business within a specified limit. The defend- 
ant insisted that the proper method of measurement 
was the nearest mode of practicable access, but the 
court held (Cleasby, B., dissenting) that the true mode 
of determining the distance is “ to describe a circle, with 
a radius of the distance around the spot, and that if the 
act be done within this circumscribed distance the 
covenant is broken.” The following cases were cited: 

Woods v. Dennet, 2 Stark. N. P. 89; Leigh v. Hind, 9 
B, and ©. 774; Reg. v. Inhabitants of Saffron Walden, 








9Q. B. 76; Stokes v. Grissell, 14 C. B. 678; Lake v. 
Butler,’5 E. and B. 92; Jewel v. Stead, 6 E. and B. 
350; Duignan v. Walker, 281. J. (ch.) 867. This is 
certainly a simple and sensible rule, and, what is bet- 
ter, invariable. If the other mode (of accessibility) 
were adopted a covenantor would never feel quite 
sure inside of the radius circle, as, though beyond 
the prescribed distance by the old approaches, a new 
road might be opened at any time. The rule is, in 
construing legislative acts speaking of distance, to 
measure in astraight line, or, “as the crow flies,” and 
the same rule is equally applicable to the act of two 
parties. This case is, however, on its way to the 
exchequer chamber, and the English rule cannot be 
considered settled until that courf has passed upon it. 


In Bowles v. Lambert, 53 Ill. 237, it was held 
that the following writing was not a promissory 
note: 

“T owe the estate of Zenas Warden one hundred ninety 
15-100 dollars. May 13, 1863. JOSEPH BOWLEs.” 

It appeared that Bowles (now dead) in his life- 
time was in the habit of giving to those who had 
accounts with him similar papers as statements, 
merely, of their accounts, and not as promissory 
notes; and, inasmuch as there was no person named 
in the instrument in suit as payee, the court inferred 
that it was intended only as a statement of the 
balance of his account with the estate of Warden. 


———~e—___——__ 
DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF CONNECTICUT.* 


ATTACHMENT. 

1. The plaintiff, as an officer, attached certain personal 
property and removed a part of it, but was prevented 
by the defendants from removing the rest, and it was 
left in their possession. In his return, indorsed upon the 
writ, he described the property taken away, but made 
no mention of that left behind. In trespass against the 
defendant for taking the property, it was held, that 
there had been no legal attachment of the same, and 
that the plaintiff could not recover. Sandford v. Pond, 
588. 

2. The officer’s return upon a writ of attachment 
must show what property has been attached, and parol 
evidence cannot be admitted for the purpose. Ib. 

3. This rule, however, does not affect the right of an 
officer to show the real fact, upon a proper proceed- 
ing for amending his return where there has been a 
mistake in it. Ib. 


BAILMENT. See Warehouseman. 


BANKRUPT ACT. 


The fourteenth section of the United States bank- 
rupt act provides that upon the institution of bankrupt 
proceedings the title to all property of the bankrupt 
shall vest in the assignee, although such property is 
then attached on mesne process, and that such pro- 
ceedings shall dissolve any such attachment made 
within four months next preceding. Held, 1. That 





* From 37 Conn. Rep. 
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attachments made more than four months before are 
not dissolved. 2. That in such a case a qualified judg- 
ment should be rendered, directing that execution be 
levied only on the property attached. Daggett v. Cook, 
341. 

CONSIDERATION. 

A prisoner was convicted before a justice of the peace 
of an offense for which the fine imposed was payable to 
the treasurer of the town, and a mittimus was issued 
committing him to the county jail until the fine and 
costs were paid. Onhis way to the jail, in the custody 
of the officer, he executed with a surety, and delivered 
to the officer, a note payable on demand to the treas- 
urer of the town for the amount of the fine and costs, 
and thereupon the officer discharged him from custody. 
The selectmen of the town subsequently approved the 
act of the officer and received from him the note. In 
a suit brought by the town upon the note, it was held, 
1. That there was a valid consideration for the note. 
2. That it was not void on gounds of public policy. 
Town of Stonington v. Powers, 4389. 


CONTRIBUTION. ® 


A joint judgment was rendered against the owners 
of a stage coach, and the driver, for an injury caused 
by the negligence of the driver, and the judgment was 
paid by one of the owners. In an action brought by 
him against the driver for a contribution, it was held, 
that the driver could not defend, on the ground that he 
was not legally liable, in the original action, jointly 
with the owners. Bailey v. Bussing, 349. 


See Evidence. 


CORPORATION. 


1. Where the name of a manufacturing corporation 
designates the origin and ownership of goods manufac- 
tured by it, it will be protected in the use of its name 
to the same extent, and upon the same principle that 
individuals will be protected in the use of trade-marks. 
Holmes, Booth & Haydens v. Holmes, Booth & Atwood 
Manf. Co., 278. 

2. Corporations, in the exercise of discretionary 
-powers conferred by statute, must so exercise them 
as not to infringe upon the established legal rights of 
others. Ib. 

3. Where a corporation, with the consent of its prin- 
cipal stockholders, has embodied their names in the 
corporate name, the right to use the name so adopted 
will continue during the existence of the corpora- 
tion. Ib. 

4. A rival company, subsequently formed, and em- 
bracing such stockholders, will have no right so to use 
the names of such stockholders as to mislead those 
dealing with them into the belief that the two com- 
panies are the same. Ib. 

5. The ground on which courts of equity afford relief, 
in cases of infringment upon the rights of property in 
trade-marks, is the injury to the party aggrieved and 
the imposition upon the public. These consequences 
do not necessarily depend upon the question whether 
there is actually any fraud or evil intent. The quo ani- 
mo, therefore, would seem to be an immaterial 
inquiry. Ib. 

6. Where the probable and ordinary consequences of 
a man’s acts will be to benefit himself to the injury of 
another, his intention to produce that result may be 
legitimately inferred. Ib. 

7. The president of a corporation, as such, has no 
power to bind the corporation by any act outside of his 


COPY. 





official duty. Perry v. Simpson Waterproof Manf. 
Co., 520. 

8. The president, like any other person, may be an 
agent of the corporation, and that agency may be 
proved, as in other cases of agency. Ib. 

9. Where the president of a corporation executed a 
contract in its behalf, but without authority, and the 
corporation received and retained the substantial ben- 
efit of the contract, the contract was held binding upon 
the corporation. Ib. 

10. The secretary of a corporation, acting also as a 
general agent, informed the other contracting party 
that a contract signed by the president for the corpo- 
ration, was duly executed to bind the company. The 
party, in good faith, relied and acted upon such infor- 
mation. Held, that the corporation was estopped from 
denying the president’s authority. Ib. 


DAY’S WORK. 


1. The act of 1867 provides that “ eight hours of labor 
performed in any one day by any one person shall be 
deemed a lawful day’s work, unless otherwise agreed 
by the parties.”” Held, that a “‘ week’s work,’’ under a 
contract for work at a fixed price per week, was work 
for the period of a week, and not for six periods of 
@ight hours each, and that consequently a party who, 
under such a contract, had worked sixteen hoursa day, 
could not recover for two weeks’ work in the period of 
one week. Luskev. Hotchkiss, 219. 

2. The only effect of the statute, where a case falls 
within it, is to release the laborerfrom work, and en- 
title him to his compensation for a day’s labor, at the 
end of eight hours. If the laborer works more than 
eight hours in a day, unless by special request or by 
special agreement, he cannot claim any additional 
compensation for such additional work. Ib. 


DEED OF LAND. 


1. A deed describing the premises conveyed as “the 
store building and the land it stands on,’’ embraces all 
the land covered by the foundation walls. Gear v. Bar- 
num, 229. 

2. The wall which supports a stoop or veranda and 
an outside stairway, is a part of the foundation walls 
of the building. Ib. 


3. A deed of land which in fact bounds on a public 
highway, although not so described in the deed, car- 
ries with it a fee in the land to the center of the high- 
way, unless a contrary intention clearly appears. Ib. 

4. And where a deed conveyed a “store building and 
the land on which it stands,’’ without other description 
of the boundaries, it was held that the grantee took the 
fee to the middle of the highway on the line of which 
the store stood. Ib. 

ESCAPE. 

1. Where a debtor imprisoned upon an execution is 
permitted, at his own request, to go to a place outside 
of the prison limits in company with the jailor, although 
it may bea voluntary escape as between the debtor and 
creditor, yet it does not render his subsequent deten- 
tion illegal, nor a bail-bond afterward given void. Bulk- 
ley v. Finch, 72. 

2. A prisoner after being released on bail was required 
by the jailor to return to the jail every night, which he 
did until he escaped. Held, in a suit on the bail-bond, 
that if the requirement was illegal, the prisoner’s rem- 
edy was in refusing to submit to it, and in an action 
for damages if compelled to submit, and that it did not 
justify his escape from the prison limits. Ib. 
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EVIDENCE. 


The plaintiffs, to prove the contents of a letter 
written by them to the defendant, the original of which 
the defendant denied having in his possession, offered 
in evidence a copy of an impression of the original let- 
ter made by a copy-press in a letter book kept by the 
plaintiffs, one of the plaintiffs testifying that he knew 
the copy offered to be an exact copy of the original let- 
ter. Held, that the copy so offered was admissible. 
Cameron v. Peck, 555. 

FACTOR, 


1. A factor, who has made no advances, and incurred 
no liability on account of goods consigned, is bound to 
obey the orders of his principal in respect to the time 
and mode of selling. But, if he has made advances or 
incurred liabilities on the credit of the goods, he has a 
right to sell enough to re-imburse his advances or meet 
his liabilities, unless restrained by some agreement 
with the consignor. Weedv. Adams, 378. 

2. This right, however, is limited to the protection of 
his own interest in the property, and if he sells more 
than is necessary for that purpose, contrary to the 
orders of his principal, he is liable for the loss incur- 
red. Ib. : 

3. A factor may lawfully disregard the instructions el 
his principal to sell immediately, if it is manifest that 
his security will be thereby impaired, or if, in the ex- 
ercise of a sound discretion, he believes that full indem- 
nity for advances made or liabilities incurred will de- 
pend upon withholding the goods from market. Ib. 


FRAUDULENT CONVEYANCE. 


1. A.sold a hack to B., with intent to defraud his credi- 
tors, such intent being knownto B. B. afterward, in 
the presence of A., sold the hack for a valuable consid- 
eration to C., who had no knowledge of the fraudulent 
character of the sale to B. Inan action of replevin af- 
terward brought by C. against certain creditors of A. 
who attached the hack in the hands of C. as the property 
of A., it washeld, 1. That whatever might be the effect 
of the sale by B. to C., if A. had not been present, yet as 
he was present he was estopped from denying the valid- 
ity of the sale to C. 2. That A.’screditors, by their 
attachment ofthe property afterward, took it as priv- 
ies in estate of A., and as against C., a bona fide pur- 
chaser, subject to the estoppel affecting A. Parker v. 
Crittenden, 148. 

2. And held to make no difference that C. had not yet 
paid for the hack, as he was a bona fide purchaser and 
had aright to the benefit of his purchase. Ib. 


OFFICER. 


1. An officer sued in trespass for property attached, 
which had been carried away by a third person. Held, 
that he could recover only on the ground of his liability 
for it to either the plaintiff or the defendant in the 
attachment suit, and that as the plaintiff had lost his 
lien the officer could not be liable to him. Sanford v. 
Pond, 588. 

2. The property claimed to have been attached was an 
interest held by the defendant in that suit, in common 
with one P. P.’sinterest had been sold on execution in 
another suit to one K., and had been delivered to him. 
Held, that, as K. was thus the co-tenant of the defend- 
ant, and was in possession, the defendant could have no 
claim upon the officer for the property, and that there- 
fore the officer could not on that ground make any 





claim upon the present defendant for the property. Ib. 


PARTNERSHIP. 


1. Participation in the profits of a business is prima 
facie strong evidence of a partnershipin it. Parker vy. 
Canfield, 250. 

2. And this rule applies toa party who receives asum 
equal to a certain share of the profits, as well as to a 
party receiving such share of profits by the name of 
profits. Ib. 

3. There are cases, however, where money received 
may properly be regarded as a sum measured by profits 
rather than as profits themselves; but whether they 
shall be so regarded depends upon no arbitrar’ use of 
phrases, but upon the nature of the contract, and the 
real consideration upon which the money is received. 
Thus a share of profits paid to agents to secure exertion 
does not constitute such a participation in profits as to 
make the agent liable as partner. Ib. 

4. If a party is to receive profits in consideration of 
furnishing capital, he is clearly a partner; and is a 
partner to third persons, even though it should be stip- 
ulated that the capital so furnished should be regarded 
as a loan, and thg party furnishing it as a mere cred- 
itor. Ib. 

5. A. being engaged in a certain business, it was 
agreed between him and C. and H.,that C. and H. should 
put the sum of $10,000 into the business, and receive 
together one-third of the net profits; that the business 
should be under the sole management of A., and that 
the arrangement should continue three years. All the 
parties expected that large profits would be made. 
After the money had been advanced and the business 
had been prosecuted for a short time under the 
arrangement, the parties applied to an attorney to draw 
a contract in accordance with the agreement, and were 
advised by him that the arrangement would make C. 
and H. partners with A. It was thereupon agreed that 
the money advanced by C. and H. should be regarded as 
aloan to A., and A. executed two notesof $5,000 each 
to C. and H. severally, with annual interest, the princi- 
pal payable at the end of the three years, and A. signed 
an agreement with each that, in consideration of their 
trouble and expense in procuring for him the money 
loaned, he would keep an accurate account of the profits” 
of the business, and pay each of them such sum annu- 
ally as with the interest should be equal to one-sixth 
of the annual net profits; C.and H. have no interest in 
the profits of the business as profits, but only as com- 
pensation for time and expense in procuring the loan. 
Held, that C. and H. were to be regarded, as to others, 
as partners with A.in the business, and liable for the 
debts incurred by him in the prosecution of it. Ib. 


PROMISSORY NOTE. 


1. It seems to be the prevailing rule in this country, 
that, where a party holden for the debt of another gives 
a promissory note for the debt which the creditor ac- 
cepts in payment, it is a payment of money to the use of 
the principal debtor and the amount may be recovered 
as money paid. Wright v. Lawton, 167. 

2. But where the plaintiff made two promissory 
notes for the accommodation of the defendant, both 
payable to a third party to whom the defendant was to 
deliver them, the defendant agreeing to save the plain- 
tiff harmless thereon, and the holder afterward nego- 
tiated the notes to A., who obtained judgment against 
the plaintiff on one of the notes, after which the plain- 
tiff gave A. a new note for the amount of the judgment 
and of the remaining note, A. discharging the judgment 
and surrendering the note, the new note being indorsed 
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by a third party who was wholly irresponsible, the 
plaintiff also being irresponsible, and the defendant 
having no knowledge of the transaction; it was held, 
that the plaintiff could not recover of the defendant, 
in an action for money paid, the amount for which 
he had given his note. Ib. 

3. The new note given by the plaintiff was regarded 
as substantially only a renewal of his original notes and 
not a payment of them. Ib. 

4. A. held the promissory note of the defendant, ob- 
tained of him by fraud, and which the defendant had 
demanded back immediately on discovering the fraud. 
The note was payable to A.’s order and on time, and 
before due A. indorsed it to the plaintiff in trust in part 
for certain creditors and the balance for A.’s wife, the 
plaintiff having no knowledge of the infirmity of the 
note. The creditors accepted the transfer and directed 
the plaintiff to bring suit on the note when due. Held, 
1. That, so far as the trust for A.’s wife was concerned, 
the plaintiff took the note as agent of A. and therefore 
with its infirmity 2. That the entire transaction by 
which the note was transferred to the plaintiff was out 
of the regular course of business, and that the note 
therefore remained open to the defense of fraud. Rob- 
erts v. Hall, 205. 

PUBLIC DUTY. 

1. A city which has assumed, or on which is imposed, 
a public governmental duty, is not liable for the non- 
performance or negligent performance of such duty. 
Hewison v. City of New Haven, 475. 

2. And it makes no difference that the duty is im- 
posed by a special charter which the city has accepted. 

3. The distinction is between a public governmental 
duty and a private duty. Ib. 

4. In the case of Jones v. City of New Haven, 34 Conn. 
1, where the city was held liable for an injury caused 
by the falling of a decayed limb from a tree in a public 
park, under a charter accepted by the city which gave 
it the exclusive control of the public parks, the duty 
to keep them in a safe condition for the public use was 
a strictly private duty. Ib. 


SALE AND DELIVERY. 


1. Cloths in process of manufacture were purchased 
by the plaintiff of a manufacturing corporation and left 
to be finished, subject to a right to take them away at 
his pleasure. Held, that no title to these cloths passed 
to the plaintiff as against creditors. Hallv. Gaylor, 550. 

2. Several weeks after the sale the cloths in question 
were by order of the plaintiff placed on board a steam- 
boat to be conveyed to the city of New York. Before 
the steambvat left, the president of the company, with- 
out authority from the plaintiff, ordered them to be 
carried back to the mill, and they were so returned, 
and immediately after were attached by creditors of 
the corporation, and were held under attachment un- 
til, soon after, the corporation went into insolvency 
Held, that the original sale was completed and made 
valid by the subsequent delivery on board the boat, and 
that the rights of the plaintiff could not be affected by 
the acts of the company in retaking the goods. Ib. 

SEA SHORE. 

1. Inthis State the owners of land bounded ona har- 
bor own only to high-water mark, and whatever rights 
such owners have of reclaiming the shore are mere 
franchise. Lockwood v. N. York & N. Haven R. R. Co., 
387. 

2. When however such reclamations are made, the re- 





claimed portions in general become integral parts of the 
owner’s adjoining lands. Ib. 

3. The principles governing the case are the same as 
those which prevail where the sea recedes gradually 
through accession of soil to the land. Ib. 

4. Where there is a right of way to and from a harbor, 
such right continues over all accessions of soil which 
accrue between high and low-water mark, whether the 
line of high-water mark is changed by natural or arti- 
ficial causes. Ib. 

5. Where a right of way granted by a deed to a rail- 
road company, across certain land bounded upon ahar- 
bor, was described in the deed as “‘ being in length about 
22 chains, and extending from said harbor on the west 
to the land of N. on the east, and four rods in width,” 
with a reference to the survey of the road for a more 
particular description, it was held that the right of way 
extended across the mud flats lying between the west 
line of the land at high-water mark and low-water 
mark. Ib. 

SUNDAY. 

The plaintiffs sued for goods sold and offered in evi- 
dence a written order for thesame signed by the de- 
fendant. The defendant admitted that he signed the 
order, but offered evidence to show that he signed it on 
Sunday, between the rising and setting of the sun, and 
at the same time delivered it to one B., who was found 
by the jury tobe his agent. The order bore the date of 
a week day, and the plaintiffs when they received it 
and delivered the goods under it, did not know that it 
was signed on Sunday. The court charged the jury 
that all contracts made on Sunday between the rising 
and setting of the sun were by statute void; that it re- 
quired two parties to make a contract; and that if they 
should find upon all the evidence that this was a con- 
tract made on Sunday, it was void. The jury returned 
a verdict for the plaintiffs. Held,that there was no 
ground for granting the defendant a new trial. Cam- 
eron v. Peck, 555. 


TROVER AND CONVERSION. 


1. The defendants contracted with L. to furnish and 
set up in their mill certain machinery at a price agreed. 
L. purchased the machinery of the plaintiffs on the cre- 
dit of the defendants, falsely representing that he was 
employed by them and authorized to make the pur- 
chase for them. The machinery was placed by L. in the 
defendants’ mill and was so fixed in it as to become a 
part of the mill. The defendants in ignorance of L.’s 
fraud paid him the price agreed and used the machinery 
in connection with their mill. The plaintiffs afterward, 
on learning the facts, demanded payment of the de- 
fendants, which was refused, and they thereupon 
brought an action of trover for the machinery. Held 
(regarding the parties as neither in fault), 1. That, as 
the articles had become incorporated in the mill so as 
to be a part of the real estate, the use of them in that 
state by the defendants did not constitute a conversion 
for which trover would lie. 2. That the plaintiffs had 
lost their title to the articles in question, and that the 
defendants as owners of the real estate were owners of 
the same. Woodruff & Beach Iron Works v. Adams, 
233. 
2. And held, that, if the articles had remained per- 
sonal property, a demand would have been necessary 
before bringing trover. Ib. 

3. Whether, if the defendants had not paid L. before 
his fraud was discovered, they might not in some form 
be compelled to make compensatiun to the plaintiffs 
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for the benefit which they would receive from the prop- 
erty: Quere. The civil law seems to compel compen- 
sation in similar cases. Ib. 


WAREHOUSEMAN. 


1. In the case of depositaries for hire where the goods 
are lost, the authorities are not agreed as to whether the 
burden of proof of negligence is on the owner of the 
goods or of reasonable care on the depositary. In Eng- 
land it is held, that the burden is upon the owner, but 
the courts in this country have in some cases held other- 
wise. Boies v. Hartford & New Haven R. R. Co., 272. 

2. The defendants, a railroad company, having trans- 
ported for the plaintiff eighteen bales of cotton, held 
the same at their warehouse to be called for by him, 
but ultimately delivered to him but sixteen. The two 
other bales had been in some manner lost. In assump- 
sit against the defendants as warehousemen for the 
non-delivery of the two bales, the plaintiff having 
offered no proof of negligence, except what was to be 
inferred from the receipt and non-delivery of the bales, 
and the defendants not having explained how the bales 
had been lost or in any manner accounted for them, 
nor shown that they had exercised reasonable care to 
prevent their loss, the court ruled that the defendants, 
to deliver themselves from responsibility for the goods, 
were bound to prove either a delivery to the plaintift 
or that they had exercised ordinary care in keeping 
them, and that under the circumstances the burden 
was not on the plaintiffs to show the manner of the 
defendants’ negligence by means of which the loss oc- 
curred. Held, that this ruling, in the circumstances of 
the particular case, was correct. Ib. 


WARRANTY. 


1. Where on a sale of goods with warranty the ven- 
dee had accepted the goods after examination, there 
being no fraud on the part of the vendor, it was held 
that he could not afterward, on account of a breach 
of the warranty, rescind the contract and return the 
goods, in the absence of any agreement to that effect. 
Scranton v. Mechanic’s Trading Co., 130. 

2. The rule of damages in cases of warranty broken, 
is the difference in value between the goods as war- 
ranted and the goods as they proved to be. Ib. 


WILL. 


1. Where a testator has omitted words in a will 
which are necessary to express the meaning intended, 
and the intended meaning is clearly inferable from the 
will taken as a whole, the court will, by construction, 
supply the omitted words. Kellogg v. Miz, 243. 

2. A testator made no other provision for his widow 
than the following: “After paying my debts, I give 
to my beloved wife C., in trust for the maintenance of 
herself during her life, and of my daughter EZ. so loyg 
as she remains single; and to my son G. $400 a year, to 
be paid to him by my trustees.’’ A previous clause had 
given the entire property to trustees for the purposes 
to be stated in the will. No other disposition of the 
income, which was over $4,000 a year, was made during 
the life of the widow, but the income was given to his 
children after her death, and any appropriation of any 
part of the principal of the estate before her death was 
forbidden, unless with her consent; and there was a 
provision that she should have the entire use of her 
portion of the estate untilherdeath. Held, thatit was 
clear that the testator intended to give his widow the 
net income of the estate during her life, except the $400 





given to his son, and that those words should be sup- 
plied in construing the legacy to her. Ib. 

3. A testator devised real estate to his two daughters, 
A. and M., *‘ meaning and intending that all the chil- 
dren that have been or may be born of their bodies 
shall become heirs tothe same.’’ At the time the will 
was made, both the daughters had illegitimate chil- 
dren. Held, that the daughters took an estate in fee, 
and that the provision in the will with regard to their 
children, was to be understood as meaning only that 
the testator wished the illegitimate children to be 
regarded as their heirs equally with legitimate ones. 
Hughes v. Knowlton, 429. 

4. Heirs at law are not to be disinherited without a 
clear intention to do so, and that intention must be 
carried out by actually vesting the estate in other 
devisees. Ib. 


—— +> o- ——__ 
NOTICE TO WIFE IN STATUTE FORE- 
CLOSURE. 
NORTHRUP v. WHEELER. 

An important point of practice has just been decided 
by Mr. Justice Boardman, at special term in the third 
department. The action was to redeem mortgaged 
premises by plaintiff who was not served with notice 
of foreclosure by advertisement, she then being the 
wife of the subsequent grantee of a portion of the 
mortgaged premises, who has since died. It was 
decided that, in a statute foreclosure, a failure to serve 
the notice required by the act, on the wife of a subse- 
quent grantee of the mortgaged premises, is such a 
defect as that, upon the decease of her husband, she 
may, by virtue of her dower right, maintain an action 
in equity to redeem the mortgaged premises from such 
defective foreclosure. 

This decision virtually applies the doctrine of 20 N. 
Y. 412; 2 Bosw. 524, to a statute foreclosure. Justice 
Boardman intimates in his opinion, that effectual 
notice under the statute may be served upon the wife 
so as to bar her inchoate right of dower; but he does 
not expressly decide this point. 


— ome 


THE IMPEACHMENT OF JUDGE BARNARD. 


The court of impeachment for the trial of Mr. Jus- 
tice Barnard assembled pursuant to adjournment, in 
the senate chamber, on the 22d ult., at 4p. m. The 
lieutenant-governor acted as president of the court. 
Messrs. W. A. Beach, John H. Reynolds, N. O. Bart- 
lett and Andrews appeared as counsel for Judge Bar- 
nard, who was also present in person. 

After the calling of the roll, the president asked the 
counsel for respondent if they would file an answer. 

Mr. Beach suggested that they had not yet received 
an authenticated copy of the impeachment, and that 
they would require time, after service of such copy, to 
prepare their answer. He also insisted that the court 
was not organized, the members not having been 
sworn. Chief Justice Church thought that the mem- 
bers of the court should not be sworn until the time 
and place of holding the trial is fixed, and that it was 
time enough to serve an authenticated copy of the 
articles on the respondent when he came into court 
after the organization. He, however, moved that an 
authenticated copy be served at once, and the respond- 
ent be required to answer then and there, with permis- 
sion to plead further at a future day, which motion 
was adopted. 
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Judge Allen asked permission to be excused from 
sitting, on the ground that he had been counsel in some 
of the cases in regard to which mal and corrvpt con- 
duct was charged. Judge Peckham also asked to be 
excused from sitting, for the reason that he had granted 
some of the orders in cases mentioned in the articles. 
After a lengthy discussion, the court decided it would 
not excuse either judge. Mr. Beach thereupon handed 
in the answer of Judge Barnard, denying that any 
articles of impeachment had ever been properly found 
against him, denying the allegations contained in the 
so-called articles of impeachment, and pleading not 
guilty to allthe charges. Mr. Alvord, for the managers, 
handed in the reply. The court then decided upon 
Saratoga as the place of trial, and the 17th of June as 
the day for its commencement. 





pws 
oo 


POETICAL REPORTS. 


Cowper the poet was of the opinion that law reports 
should be done in verse, and himself tried a hand at it, 
with but indifferent success. His remarks on the 
subject were as follows: 

** Poetical reports of law cases are not very common; 
yet it appears to me desirable that they should be so. 
Many advantages would accrue from such a measure. 
They would, in the first place, be more commonly 
deposited in the memory; just as linen, grocery, and 
other matters, when neatly packed, are known to 
occupy less room and to lie more conveniently in any 
trunk, chest or box to which they may be committed. 
In the next place, being divested of that infinite cir- 
cumlocution and endless embarrassment in which they 
are involved by it, they would become surprisingly in- 
telligible in comparison with their present obscurity. 
And lastly, they would by that means be rendered 
susceptible of musical embellishment; and instead of 
being quoted in the country with that dull monotony 
which is so wearisome to bystanders, and frequently 
lulls even the judges themselves to sleep, might be 
rehearsed in recitation, which would have an admi- 
rable effect in keeping the attention fixed and lively, 
and could not fail to disperse that heavy atmosphere 
of sadness and gravity which hangs over the juris- 
prudence of our country. I remember, many years 
ago, being informed of a relation of mine, who in his 
youth had applied himself to the study of the law, 
that one of his fellow students, a gentleman of sprightly 
parts and very respectable talents of the poetical kind, 
did actually engage in the prosecution of such a design, 
for reasons, I suppose, somewhat similar to, if not the 
same, with those I have now suggested. 

“He began with ‘Coke’s Institutes,’ a book so 
rugged in its style that an attempt to polish it 
seemed an herculean labor, and not less arduous and 
difficult than it would be to give the smoothness of 
a rabbit’s fur to the prickly back of a hedgehog. But 
he succeeded to admiration, as you will perceive by 
the following specimen, which is all that my said rela- 
tion could recollect of the performance: 

‘Tenant in fee, 
Simple is he, 
And need neither quake nor quiver, 
Who hath his lands 
Free from demands 
To him and his heirs forever.’” 


According to a more reliable, or perhaps we should 
say, less imaginative writer, the rendering of this 





verse is somewhat different, and the occasion which 
lead to it as follows: 

Sir Lyttleton Powys was an amiable but not very bril- 
liant judge of the northern circuit, who was wont to 
indulge ina few pet phrases, among them “I humbly 
conceive’’ and “‘ look do you see.’’ Surprised at Philip 
Yorke’s (then a young barrister, but afterward Lord 
Hardwicke) sudden rise into a lucrative practice, the 
judge concluded that Yorke must have written a law- 
book, which had brought him thus early into favor 
with the attorneys. Ata “judge’s dinner” the vener- 
able justice remarked: ‘‘Mr. Yorke I cannot well 
account for your having so much business, considering 
how short a time you have been at the bar; I humbly 
conceive you must have furnished something; for look 
you, do you see, there is scarcely a cause in court, but 
you are employed in it on one side or the other,” 
Yorke denied that this was so, but with an assumption 
of candor admitted that he had some thought of light- 
ening the labor of the lawyers, by turning Coke upon 
Littleton into verse. The judge not taking the joke, 
insisted that the author should give a specimen of the 
style of his contemplated work; whereupon the young 
barrister, without hesitation, recited the lines: 

He that holdeth his lands in fee 
Need neither to quake nor quiver, 

I humbly conceive ; for look, do you see, 
They are his and his heirs, forever. ” 

Sir Lyttleton never discovered the humor of the 
affair, but used to ask Yorke when he met him how 
“that translation of Coke upon Littleton was 
getting on.”’ 

——_+>e—__——__ 


BOOK NOTICES. 


The April number of the Insurance Law Journal 
(Baker, Voorhis & Co., New York) contains an excel- 
lent digest of recent insurance decisions and four 
cases in extenso. The first of these is Hamilton 
v. The Mutual Life Insurance Company of New 
York, a decision of Judge Blatchford of the United 
States circuit court, involving the question of the 
effect of the war on life insurance. We shall notice 
this case in our “‘ Notes of Cases.’’ The cases of The 
Union Mutual Life Insurance Co. v. Wilkinson, decided 
in the supreme court of the United States, discusses at 
length the powers of an insurance agent and to what 
extent he can bind the company. 


The Southern Law Review is the title of a new quar- 
terly published at Nashville by Reid & Brown, who 
are its editors as well. We have not seen the first 
number, but the second, for April, is most excellent. 
The following articles make up the principal contents: 
“Law of Negotiable Bonds and Coupons,” being a com- 
prehensive summary of the cases on this new species 
of negotiable security. Following this is a ‘Summary 
of the Law of Bank Checks,” and ‘ Rights of a bona 
fide Purchaser or Holder of a Negotiable Instru- 
ment ’’ — “‘ Law of Fixtures in the form of Buildings.” 
A paper “About the Profession and Practice of the 
Law” is particularly able, and discusses, in a thorough 
and liberal manner, questions of interest to every 
student and young lawyer. Altogether, we regard this 
number as quite up to the standard of any law periodi- 
cal in the country. 


A “professional jurors’”’ protective league is organ- 
izing in Indianapolis. 
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BOOKS RECEIVED. 

We have received and will shortly notice Bond’s 
Circuit and District Court Reports, being reports of 
cases determined in circuit and district courts of the 
United States within the southern district of Ohio, 
published by Robert Clark & Co., Cincinnati. 

Saunders on Negligence with notes of American 
cases, by Henry Hooper, published by the same firm. 

Howson on Patents, John Campbell & Son, Phila- 


delphia. 
—_—_— -e @ e- —— — 


A DEsERVED CoMPLIMENT.— The members of the 
bar of Delaware county have procured a portrait of the 
Hon. Amasa J. Parker of this city, and placed it in 
their new court-house, together with that of Erastus 
Root and Samuel Sherwood. Mr. Parker was a promi- 
nent member of the bar of Delaware county until his 
election in 1847 to the bench of the supreme court. 
The compliment was a most deserved one, and it is to 
be hoped that the portrait will inspire the younger 
members of the Delaware bar to strive as nobly to win, 
and as worthily to wear, professional honors, as did its 
original. 


++ 
a 





A CorreEcTION.—A correspondent corrects our state- 
ment that the “charge of Judge Doolittle (in the Mc- 
Carty case) was something immense, occupying nearly 
the whole day.” He says ‘“‘ the charge was deliberately 
given, and possibly occupied three hours in its delivery. 
Part of it was delivered before and part of it after the 
recess for dinner, which possibly made it appear to 
occupy more time in its delivery than it in fact did. 
The charge was long, although it by no means occupied 
the day; but the judge seemed to be called upon by 
the circumstances to present a clear and full statement 
of the whole case to the jury.” 


——_+#+—___ 


THe EnettsH Reports.— The decisions of the Eng- 
lish courts on common-law questions are regarded in 
this country with nearly as much veneration as the 
decisions of one’s own State, and are quite as fre- 
quently quoted as are the decisions of the sister States. 
Some years ago, the members of the English bar com- 
bined and formed a council of law reporting, which 
has since prepared and published the principal series 
of reports of English decisions. These reports have, 
until recently, been reprinted by T. & J. W. Johnson 
& Co., of Philadelphia; and the original edition has 
also been and is still supplied in monthly parts by 
Messrs. Little, Brown & Company, of Boston. 

Many of the cases in these reports were, of course, of 
only local value, and of no possible interest to any 
practitioner on this side of the water. In view of this 
fact, Messrs. Wm. Gould & Sons of this city are about 
to commence a series to be called the “ English 
Reports,’’ and to contain all cases of value to the pro- 
fession in this country. These reports are to be issued 
at the rate of two or three a year, and in style uniform 
with the ‘‘ American Reports.”’ The selection of the 
cases is in the hands of Mr. N. C. Moak, than whom a 
more competent or careful man could not be found. 

It is to be hoped that, in addition to the “ Law 
Reports,”’ the ‘‘ Weekly Reporter,’ ‘‘The Law Journal 
Reports” and “The Law Times Reports’ will be 
examined to secure those cases—sometimes import- 
ant — not to be found in the Law Reports’ series. 


t nor his equal on the bench, in Massachusetts. 





LEGAL NEWS. 


The supreme court of Arkansas has decided that all 
orders of courts issued in regard to administrations by 
the confederate courts are void. 


One hundred and two graduates received the degree 
of bachelor-of-law at the recent annual commencement 
of Columbia college law school. 


A bill has passed the United States house of repre- 
sentatives dividing the United States district court of 
Louisiana into two judicial districts —northern and 
southern. 


In the house of representatives, on the 28th ult., Mr. 
Bingham, from the judiciary committee, reported a 
resolution, which was adopted, directing the commit- 
tee to continue the investigation into the charges 
against Judge Delaney of Kansas, with power to send 
a sub-committee to Kansas to take testimony. 


A late review of criminal statistics, published in 
Brussels, gives some startling figures regarding the 
immigration to this country of German criminals. It 
states that during the year 1871 there were pardoned 
out of German penitentiaries, on condition of emi- 
grating to the United States, twenty murderers, eight 
forgers, eight incendiaries, three burglars, three shop- 
lifters, and several others convicted of various crimes. 


——— eee — 


A BIG CASE OF SET-OFF.—Christopher Columbus 
setting off from Palos, in 1492. 


Theophilus Parsons never had his superior at the bar, 
When 
he took his seat on the latter in 1806, business had so 
accumulated on the county dockets that few cases 
could come to trial in less than three years. Judge 
Parsons resolved that the dockets should be cleared. 
No delays were allowed, the cases took their turns, and 
counsel and clients were made to understand that they 
must go to trial when called. A new face of things 
was soon visible in the courts, and all but the lawyers 
were satisfied. They said that the chief justice was 
arbitrary and overbearing, especially as he would never 
permit an argument to be made to the jury unsup- 
ported by evidence. He stopped Mr. Dexter in argu- 
ment one day, on the ground that he was trying to 
persuade the jury of that for which there was no 
evidence. The latter became quite angry, and replied: 
** Your honor did not argue your own cases in the way 
you require us to.’’ ‘Certainly not,’’ was the reply, 
“but that was the judge’s fault, not mine.’’ In a trial 
of importance, in Boston, Mr. Otis offered some testi- 
mony, which Judge Parsons ruled out. The former 
submitted, but in his argument was beginning some 
allusion to it, when the judge said, “ brother Otis, 
that will not do; you know that evidence was ruled 
out.”” But it was very important to the case, and 
shortly after Mr. Otis referred to itagain. Then Judge 
Parsons said: ‘‘Mr. Otis, please understand and 
remember that fact is not in the case, and is not to be 
brought in thusindirectly.”” Mr. Otis again submitted 
and apologized; but with characteristic pertinacity 
before long again ventured upon an allusion to it. 
“Sit down, Mr. Otis; sit down, sir,’’ was the stern 
command; and without permitting him to say any 
thing more the judge arose and charged the jury. 
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NEW YORK STATUTES AT LARGE. 
CHAP. 260. 


Aw Act to amend the act entitled “An act in rela- 
tion to the qualifications of persons to be admitted 
to practice in the courts of this State, as attorneys, 
solicitors and counselors,’ passed April thirteen, 
eighteen hundred and seventy-one. 


PAsseD April 17, 1872. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SecTrion 1. The last paragraph of section three of 
chapter four hundred and eighty-six of the laws of 
eighteen hundred and seventy-one is hereby amended 
so as to read as follows: ‘‘Nothing in this act contained 
shal] be taken or construed to affect the provisions of 

* chapter three hundred and ten of the laws of eighteen 
hundred and fifty-five, or of chapter two hundred and 
sixty-seven of the laws of eighteen hundred and fifty- 
nine, or of chapter one hundred and eighty-seven of 
the laws of eighteen hundred and sixty, or of chapter 
two hundred and two of the laws of eighteen hundred 
and sixty. 

§ 2. This act shall take effect immediately. 


CuapP 261. 
AN Act to incorporate the Ulster General Hospital. 
PASSED April 18, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

Sectron 1. Elias T. Van Nostrand, William H. 
Romeyn, Christopher L. Kreisted, Daniel Donovan, 
James O. Merritt, William M. Hayes, Charles G. Koch, 
Oliver 8S. Bingham, Lewis N. Hermance, James O. 
Van Hoevenburgh, Charles A. Fowler, Robert Lough- 
ran, Ethan A. Durham, Cyrenius F. Brill, Charles P. 
Ridenour, James G. Lindsley, Hiram Schoonmaker, 
Michael J. Madden, John Derrenbacker, Thomas Ham- 
ilton, Samuel D. Coykendall, Abram Crispell, Walter 
B. Crane, Frederick Stephan, William Hutton, Archi- 
bald T. Douglass, Nathaniel Booth, James C. Tubby, 
John O. Reiley, Arthur J. Mellon, and such persons as 
shall or may hereafter associate with thenf, in such 
manner and upon such terms, as shall be specified in 
the by-laws of this incorporation, are hereby consti- 
tuted and appointed a body corporate and politic, in 
fact and in name, by the name and style of ‘‘ The Ulster 
General Hospital,’ for the purpose of establishing and 
maintaining a public hospital in the city of Kingston, 
and county of Ulster, and, by that name, they and 
their successors» and associates shall be capable of 
taking by direct purchase, devise, bequest or other- 
wise, holding, conveying or otherwise disposing of any 
real or personal estate for the purpose of this incorpo- 
ration, which estate shall not at any time exceed the 
net annual income of twenty-five thousand dollars. 

§ 2. The members of this incorporation, at any annual 
meeting to be held at such time and place as the by- 
laws of said corporation shall direct and appoint, elect 
from theirown number, by ballot, and by a majority 
of the votes given at such election, fifteen persons as 
governors of the said corporation; and the persons so 
elected for the time being, by virtue of their offices, 
shall constitute a board of governors; and the govern- 
ors so elected shall hold their offices for one year, and 
until others are elected in their places. 

§ 3. The board of governors shall, annually, and as 
soon as may be convenient after the said annual ‘lec- 
tion, elect, by ballot from their own members, a presi- 

\ 





dent, a secretary, and a treasurer, who shall hold their 
respective offices for one year, and until others are 
elected in their stead. 

§ 4. The following named persons shall, until the 
first annual election be held as aforesaid, be governors 
of the said corporation, and constitute the first board 
of governors as aforesaid, to wit: Elias T. Van Nos- 
trand, Robert Loughran, James O. Van Hoevenburgh, 
Lewis N. Hermance, William M. Hayes, Cyrenius F. 
Brill, Ethan A. Durham, William H. Romeyn, James 
G. Lindsley, Samuel D. Coykendall, Abram Crispell, 
Archibald T. Douglass, Arthur J. Mellon, John Derren- 
backer and John O. Reiley. 

§ 5. The said board of governors shall have power to 
conduct and manage all the business and concerns of 
the said corporation; to fill, until the time of the next 
annual election, any vacancy in the board occasioned 
by death, resignation or otherwise; to make such by- 
laws as may be necessary, and not contrary to law, rela- 
tive to the management and disposition of the estate, 
and concerns of the said corporation, and to the admis- 
sion of members, and to appoint such officers and ser- 
vants as they may deem necessary. 

§ 6. Five governors, including the president or vice- 
president, shall be a quorum for the transaction of all 
business, except the sale or alienation of any of the 
real or personal estate of the said corporation, or the 
leasing of any of the real estate thereof for a longer 
term than one year, or for the discharging of any officer, 
or for the suspending or discharging of any physician 
or surgeon of the said hospital, for which purposes, or 
any of them, the consent of a majority of all the mem- 
bers of the said board shall be necessary. 

§7. The said corporation shall be exempt from all 
taxation, for either school, town, city, county or State. 

§ 8. The said corporation shall be subject to the gen- 
eral provisions and liabilities ¢ontained in the third 
title of the eighteenth chapter of the first part of the 
Revised Statutes, so far as the same is applicable. 

§ 9. This act shall take effect immediately. 


CHAP. 283. 


An Act to authorize plankroad and turnpike com- 
panies formed under and by virtue of part first, 
chapter eighteen, title one, article five of the Revised 
Statutes to extend their charter or corporate exist- 
ence. 

Passep April 18, 1872; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Agsembly, do enact as follows: 

Section 1. Any plankroad company or turnpike 
company which shall have been formed under and by 
virtue of part first, chapter eighteen, title one, article 
five of the Revised Statutes, and the several acts 
amendatory thereto, and which shall have managed and 
carried on any plankroad or turnpike road for twenty 
years, and whose entire dividends have not exceeded 
fifty per cent of the original capital stock, may con- 
tinue their corporate existence for a period not exceed- 
ing thirty years in addftion to the time specified in the 
original articles of association, by complying with the 
following requirements: Consent shall be obtained in 
writing from two-thirds of the supervisors of the 
towns or wards which said road passes through or into; 
and which shall be acknowledged before some officer 
authorized to take acknowledgments by the laws of 
the State of New York; consent shall also be obtained 
in writing from the persons owning two-thirds of the 
capital stock of such company, and in which shall also 
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be stated the number of years which they shall desire 
such corporate existence extended ; which shall also be 
so acknowledged, and to which shall be attached the 
affidavit or affidavits of some officer or officers of the 
said company, in which shall be stated the name of 
each town or ward through or into which such road 
passes; the number of years which such company has 
already existed; and that the aggregate amount of 
dividends have not exceeded one-half of the original 
capital stock. 

§ 2. Such consent of said supervisors and stockhold- 
ers, together with the said affidavit, shall be filed in 
the office of the secretary of state, and thereupon the 
corporate existence of said plankroad or turnpike com- 
pany shall be extended for the period of time so speci- 
fied in such consent of such stockholders. 

§ 3. A copy of the consent of such supervisors and 
stockholders, together with a copy of such affidavit 
annexed thereto, and certified to be a copy by the secre- 
tary of state or his deputy, shall, in all courts and 
places, be presumptive evidence of the corporative 
existence of such company for the time therein speci- 
fied, and of the facts therein stated. 


Cuap. 319. 


Aw Act to amend an act entitled ‘‘ An act to amend 
chapter one hundred and ninety-four of the laws 
of eighteen hundred and forty-nine, entitled ‘ An 
act to vest in the board of supervisors certain legis- 
lative powers, and to prescribe their fees for certain 
services,’ ”’ sed April third, eighteen hundred 
and forty-nine, passed February second, eighteen 
hundred and seventy-one. 

Passep April 23, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate ont Assembly, do enact as follows: 

Section 1. Section one of chapter eighteen of the 
laws of eighteen hundred and seventy-one, entitled 
“An act to amend an act entitled ‘An act to amend 
chapter one hundred and ninety-four of the laws of 
eighteen hundred and forty-nine, entitled ‘An act to 
vest in the boards of supervisors certain legislative 
powers, and to prescribe their fees for certain ser- 
vices,’’’ passed April third, eighteen hundred and 
forty-nine, passed February second, eighteen hundred 
and seventy-one, is hereby amended so as to read as 
follows: 

§ 1. The board of supervisors of the several counties 
in this State, the county of New York excepted, 4&t 
their annual meeting, shall have power within their 
respective counties, by vote of two-thirds of all the 
members elected, to divide or alter in its bounds any 
town, or erect a new town, but they shall not make 
any alterations that shall place parts of the same town 
in more than one assembly district, nor where it is 
proposed to divide towns into two or more towns, 
unless upon application to the board as hereinafter 
provided, of at least twelve freeholders of each of the 
towns to be affected by the division, and upon being 
furnished with a map and survey of the towns to be 
aifected, showing the proposed alterations, and if the 
application be granted, a copy of said map, with a cer- 
tified statement of the action of said board thereunto 
annexed, shall be filed in the office of the secretary of 
state, and it shall be the duty of the secretary to cause 
the same to be printed with the laws of the next legis- 
lature after such division takes place, and cause the 
same to be published in the same manner as other laws 
are published. 

§ 2. This act shall take effect immediately. 





CHAP. 355. 


An Act to repeal chapter two hundred and eighty- 
seven of the laws of eighteen hundred and seventy- 
one, passed April fourth, eighteen hundred and 
seventy-one, entitled ‘‘ An act to amend the law for 
the assessment and collection of taxes in cases where 
farms or lots are divided by county lines.” 

PASSED April 24, 1872; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


SEcTION 1. Chapter two hundred and eighty-seven 
of the laws of eighteen hundred and seventy-one, 
entitled ‘“‘ An act to amend the law for the assessment 
and collection of taxes in cases where farms or lots are 
divided by county lines,”’ is hereby repealed. 

§ 2. This act shall take effect immediately. 


CHAP. 358. 


Aw Act to confirm the title of citizens of this State 
to lands for which they have heretofore taken con- 
veyances from aliens. 

PASSED April 24, 1872; by a two-third vote. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. The title of any citizen or citizens of this 
State to any land or lands within this State, which may 
have heretofore been purchased by any such citizen or 
citizens from any alien or aliens, and for which a con- 
veyance has been heretofore taken by any such citizen 
or citizens from any alien or aliens, shall not in any 
manner be questioned or impeached by reason or on 
account of the alienage of the person or persons from 
whom such conveyance shall have been taken, or by 
reason of any devise of any such land or lands to any 
such person or persons, in any last will and testament 
being inoperative or void on account of the alienage 
of such person or persons; but all devises of land or 
lands heretofore made by any last will and testament 
to any alien or aliens from whom aconveyance of such 
land or lands so devised shall heretofore have been 
taken by any citizen or citizens of this State, are here- 
by declared to be valid and effectual, so far that the 
title of such citizen or citizens to such land or lands 
shall not be affected by any invalidity of any such de- 
vise: provided, however, that nothing in this act con- 
tained shall affect the rights of this State in any case 
in which proceedings for escheat have been already in- 
stituted prior to the first day of January, one thousand 
eight hundred and seventy-two. 

§ 2. This act shall take effect immediately. 


CHAP. 377. 

Aw Act to amend anact entitled ‘ An act to amend 
article four of title four, chapter eleven of part first 
of the Revised Statutes, of division and other fences.” 

PASssED April 25, 1872. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SxEcTION 1. Section thirty of article four of title four 
of chapter eleven of part first of Revised Statutes is 
hereby amended by adding at the end of the section as 
follows: , 

And, wherever such adjoining lands, one-half or more 
of which are improved, shall be bounded By or upon 
either bank of a stream of water not navigable, the 
fence viewers of the town, in which the same are situ- 
ated, shall direct in the manner hereinafter men- 
tioned, upon which bank of such stream, and where 
upon such bank, the division fence shall be located 
and the portion thereof to be kept and maintained 
by each of such adjoining owners. 

§ 2. This act shall take effect immediately. 
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ENGLISH VIEW OF THE LEGAL PRO- 
FESSION IN AMERICA, 


(Continued.) 

More has been done in the way of law reform there 
than here in England,for the Americans are more impa- 
tient of practical inconveniences than we are, more 
dexterous in getting rid of them and less hampered 
by the complexity and slowness of their political ma- 
chinery. Most if not all of the northern States have 
codified their statutes, have united legal and equitable 
jurisdiction in the same court, and greatly simplified 
the law of real property. But this has allbeen done 
in a sort of rough and ready way, with no great atten- 
tion to elegance of form. The codification of case 
law has (I speak again of the northern and eastern 
States) been very little discussed, and the attempts 
made are, in ascientific point of view, far from satis- 
factory. Among the individual American lawyers, 
there are many men of the highest powers, men 
whose learning and gcumen would have put them in 
the forefront of the bar in England had they lived 
here, and enabled them to rival the best of our 
English judges. But those who take a speculative 
interest in law, and study its philosophy and its his- 
tory, seem to be extremely few, fewer than in England. 
As every lawyer practices both law and equity, and 
as the bulk of the law altogether is much smaller than 
in England, an average New England town practi- 
tioner has probably a better general knowledge of the 
whole field than a person of corresponding talents 
and standing in this country, and is probably smar- 
ter and quicker in using his knowledge. On the 
other hand there are fewer men who are masters of a 
special department; the judges are in most States 
(Massachusetts is a conspicuous exception) inferior 
people, whose decisions carry little moral weight, and 
before whom counsel naturally acquire a compara- 
tively slovenly habit of arguing. There is, therefore, 
some danger that the case law may gradually 
decline, may grow looser and less consistent ; while 
from unlearned bodies, such as the State legis- 
latures, no finished legislation can be expected. In 
this condition of things, the value not only of the re- 
ports of the federal courts, whose judges are mostly 
persons of some mark, but of our own English reports 
is very great. Pretty nearly every lawyer of stand- 
ing takes in the law reports as they appear, and the 
decisions contained in them, although not legally 
binding, are cited with as much readiness and 
enjoy as much moral weight as they do here. An 
English judge can have no more legitimate subject 
for pride than in reflecting that every decision he 
gives—I might say every dictum he utters —is 
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caught up and: bears with ic almost the force of law 
over the vast territory that stretches from the Bay of 
Fundy to the Golden Gate. 

As in the United States, the bar includes the whole 
mass of the attorneys, as well as those whom we 
should call barristers, its social position ought to 
be compared with that of both branches of the Eng- 
lish profession taken together. So regarded, it seems 
to be somewhat higher than in England; naturally 
enough, when we remember that there is no heredi- 
tary aristocracy to overshadow it, and that, in the 
absence of a titled class, a landed class, and a military 
class, the chief distinction which common sentiment 
can lay hold of as elevating one set of persons above 
another, is the character of their occupation, and the 
degree of culture and intelligence which it implies. 
Such distinctions, however, carried more weight in 
days when society was smaller, simpler, and less 
wealthy than it has now become. The growth of 
great mercantile fortunes has, in America as in Eng- 
land, and perhaps even more notably there, lowered 
the relative importance and dignity of the bar. An 
individual merchant holds perhaps no better place com- 
pared with the average individual lawyer than 
he did forty years ago; but the millionaire is a much 
more frequent and potent personage than he was 
then, and outshines everybody in the country. Now 
and then a great orator or a great writer achieves 
fame of a different and higher kind; but in the main 
it is the glory of a successful commerce which in 
America and Europe now draws admiring eyes. 
Wealth, it is true, is by no means out of the reach of 
the leading lawyers; yet still not such wealth as may 
be and constantly is amassed by contractors, share 
speculators, hotel proprietors, newspaper owners, 
and retail store-keepers. The incomes of the first 
counsel in cities like New York are probably as large 
as those of the great English leaders; one firm, for 
instance, is often mentioned as dividing a sum of $250,- 
000 a year, of which the senior member may 
probably have $100,000, Itis, however, only in two 
or three of the greatest cities that such incomes can 
be made, and one may doubt whether there are ten 
or fifteen counsel in the whole country who, simply 
by their profession, make more than fifty or sixty 
thousand dollars a year. 

Next after wealth, education and power may be 
taken to be the two elements or qualities on which 
social standing in a new and democratic country 
depends. As respects education, the bar stands high 
— higher, it would seem, than either of the two other 
learned professions, or than their new sister, journal- 
ism. Most lawyers have had a college training, and 
are, by the necessity of their employment, persons 
of some mental cultivation. In the vlder towns they 
(in conjunetion with the professors of the university, 
where there is one) form the intellectual elite of the 
place, and maintain worthily the literary traditions 
of the Roman, French and English bar. It is worth 
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noting that the tendency of their professional train- 
ing is there as well as here conservative in pro- 
fessional matters. They have the same dislike 
to theories, the same attachments to old forms, 
the same cautiousness in committing themselves 
to any broad, legal principle which distinguish the 
orthodox type of the English lawyer, and tend to 
reproduce faithfully on the shores of the Missis- 
sippi the very prejudices which Bentham assailed 
eighty years ago, at a time when those shores were 
inhabited only by Indians and beavers. In Chicago, 
a city of yesterday, special demurrers, replication de 
injuria, and all the elaborate formalities of pleading 
which were swept away by our common-law pro- 
cedure acts, flourish and abound to this day. As for 
power, the power of the bar in politics is consider- 
able, although the rise of a class of professional politi- 
cians has of late years weakened it. The affairs of 
private persons are, of course, to a great extent in 
their hands; but the simpler state of the law, espe- 
cially the law of land, and the absence of com- 
plicated settlements, make a man rather less dependent 
on his solicitor than an English country gentleman is 
almost certain to be. The machinery of local govern- 
ment is largely worked by the lawyers, and the con- 
duct of legislation (so far as it is not of a purely 
administrative character, or does not touch on popular 
questions, is left to them), that is to say, if any per- 
manent change is to be made in the private law of 
the community, or in procedure, the lay public can 
hardly help trusting them. When they act together 
as a class upon class questions, they can put forth 
very great strength. In some States it is entirely 
the will of the lawyers that has delayed law reform, 
and in a good many where the judiciary is elective, a 
fairly respectable selection of judges is insured by the 
joint action of the bar, whose nominees are usually 
accepted by the bulk of sensible lay citizens. This 
happens, one is told, in Philadelphia, as well as in 
Chicago and many cities of the West. 

The decline of the influence of the bar in politics 
opens up a group of historical questions which one 
can only touch on, and which a stranger can, indeed, 
hardly hope to have mastered. In the earlier days of 
the Republic, lawyers played a great part, as lawyers 
have done wherever free government exists. So in 
England, long before the days of Somers; so still 
more conspicuously in France, most of the leaders 
whom each revolution has brought to the top, 
have been men of the robe, as Grevy, Favre, Gam- 
betta, and other people of eminence are now. In 
America, most of the presidents, indeed nearly all, 
except the soldiers, have been lawyers: witness 
among others, the last four, Fillmore, Buchanan, Lin- 
coln and Andrew Johnson. So, too, were Webster 
and Clay; and so, to come down to the notable and 
notorious men of to-day, are Seward, Sumner, John 
T. Hoffman, B. F. Butler, A. O. Hall. The absence 
of any permanently wealthy and influential class, 





such as the landed gentry form in England, gives the 
American advocate a special advantage in public life, 
over and above those which he derives from his 
practice in speaking and his habit of dealing with 
legal questions; and he finds another in the fact, that 
such constant reference is made in American politics 
to the written constitution. Those who have been 
trained to interpret it are allowed to claim the posi- 
tion of political hierophants, the steward of sacred 
mysteries, 

This predominance belonged to the lawyers in 
De Tocqueville’s time, and he rejoiced to see it. 
Since then, however, great changes have passed 
upon the country. Politics have become a profession 
— latterly, a gainful profession — and the more gain- 
ful the less honorable. The great extension of pub- 
lic works, especially of railways, has put immense 
pecuniary interests at the disposal of congress, and of 
the State legislatures. The unfortunate practice of 
making all the appointments in the civil service tem- 
porary, and giving them for political reasons, has 
become established, and various other ways have 
been discovered of making politics pay. The forma- 
tion of a class of men who devote themselves to 
politics solely (some of whom, of course, were orig- 
inally lawyers) has done a gogd deal to jostle the 
legitimate lawyers out of political life, and probably 
something also to lower the average tone to those 
who still mingle in it. The extent to which this 
evil — for such it must be called — prevails, varies in 
different places, according to the character of the 
population. New York is of course conspicuously 
the worst; the most prominent leaders of the Irish 
rabble, which has latterly governed it, being men 
whom, whatever their profession, no respectable 
lawyer would recognize as social equals. There are, 
however, a good many other places where a barrister 
of high character and legal note would feel, that, on 
throwing himself into politics, he was entering a dis- 
tinctly lower arena than that of the law courts, and 
undertaking to deal with people among whom he 
must not expect to find the same sense of honor and 
the same mental refinement which he was accus- 
tomed to among his professional brethren. The 
men who now lead the profession in the United 
States certainly do not carry their due weight in 
politics. 

Whether it is true, as one is often told in America, 
that the corruptions of politics have affected the tone 
of the bar itself, is a question on which a stranger’s 
impressions are worth little or nothing. In America, 
as in England, there is a considerable tendency to 
exaggerate the present evils of the country, and 
one never knows how much deduction to make. 
There is no doubt, however, that the distinctive char- 
acter of the bar as a profession, separated by its 
usages from the rest of the community, and bound by 
peculiar rules, is much less marked than in England. 
The leveling and equalizing tendency which has been 
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already noted as potent in modern civilization is 
most potent under democratic institutions; the spirit 
which has destroyed class privileges is hostile to any 
thing that marks off any set of men from the rest of 
the community, and does not spare even a profes- 
sional organization in such slight external badges of 
caste as a professional dress, Neither wig, bands, 
gown, nor any other peculiar dress, is worn by the 
American barrister, nor even by the American judge, 
save only by the members of the supreme court, 


who appear in gowns when they sit at Washington. 
(To be continued.) 
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RIVERS PERIODICALLY NAVIGABLE. 


Many of the States have rivers and small streams 
which are only capable of floating the timber which 
is cut from regions adjacent to their banks, during a 
few weeks of the year, and then only on account of 
the periodical freshets. In such portions of the coun- 
try it often becomes a question involving great com- 
mercial interests, as well as important private rights, 
whether such periodically navigable streams are sub- 
ject to the jus publicum for the purpose of floating 
logs and other property. It is a well-settled princi- 
ple of the common law that streams which are contin- 
uously navigable, @. e., during all seasons of the year, 
are, so far as the navigability extends, subject to the 
common use of the people for the floating of boats, 
lighters, floats, rafts, etc., whether guided by the 
hands and appliances of man or floating at random in 
the current. But there are streams which at all or- 
dinary seasons and occasions are not capable of bear- 
ing along, in any manner, articles of trade and agri- 
culture, of manufacture and architecture, but which, 
at certain very limited portions of the year, are so 
swollen as to become navigable in the commercial 
sense. The principle has been laid down that “the 
public have the right to the free use of all streams 
susceptible of any valuable floatage,” at any time of the 
year. See Brown v. Chadbourne, 31 Me.9. But this we 
do not understand to be the general doctrine of the 
common law. We should hold rather that all streams 
which are not navigable during a greater portion of 
the year are not subject to the jus publicum, but are 
subservient to the rights of the riparian owners who 
own the bed of the stream, and who may erect fences, 
bridges, and dams across such streams, and construct 
valuable buildings in close proximity to them. 

This we believe to be the general rule, except in 
cases of prescription or user. See Morgan v. King, 
30 Barb. 9; Browne v. Scofield, 8 id. 239; Munson 
v. Hungerford, 6 id. 265; Shaw et al. v. Crawford, 10 
Johns. 236; Hubbard v. Bell, 54 Ill. 110. It cer- 
tainly must be an extraordinary exigency which 
should produce so great a transformation in the char- 
acter of a stream as to change it at once from a private 
stream to a public highway for floatage, and then back 
again in a few weeks to a private stream, It is holding 
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arule of law above these streams at a certain height 
and when they rise so as to touch this rule they 
become navigable. 

The rule which allows such a transformation, —a 
change both sudden and ephemeral,—must have re- 
gard more to the interests of some classes than of 
others. It is exceedingly favorable to that large class 
of men whose capital and industry are conversant 
about the great lumber districts in Maine, Michigan, 
and Minnesota; but it is quite averse to that other 
large class, who reside on the banks of these uncer- 
tain streams, and who may have constructed fences, 
bridges, dams, and buildings across or upon them. 
And, in examining the cases upon this subject, we are 
not astonished to find that in States where the lumber 
interest predominates, the rule favors the lumbermen, 
and these streams are held to be subservient to the 
public right (see Browne v. Chadbourne, 31 Me. 9; 
and Moore v. Sanborn, 2 Mich. 519); while in States 
where the lumber interest is limited, and there is no 
great public or private pressure toward the rule of 
occasional navigability, the courts have held, that 
these streams are not subject to the jus publicum, for 
the purpose of floating logs, etc., upon their surface 
when swollen to sufficient size by periodical rains. 
See Hubbard v. Bell, supra. 
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AMERICAN REPORTS AND REPORTERS. 


No. 7. 

In volumes III and IV we gave an account of the 
American Reports and Reporters for the eastern, 
middle and most of the southern States. The articles 
had reached six numbers. We now resume the series 
with 





KENTUCKY, 


The first volume of reports in Kentucky was pub- 
lished by Mr. Hughes, containing a selection of the 
adjudications of the court of appeals from 1785 to 
1801, also decisions in suits for land in the old district 
court of Kentucky while an integral portion of 
Virginia. The volume was prepared as a private 
enterprise, and, although the work equaled the ex- 
pectations which the reputation of Mr. Hughes had 
excited, the sale of it was limited, and failed to defray 
the expense of preparation and publication. The 
legislature, by the act of 1804, authorized the publica- 
tion of cases under the name of the Kentucky 
Decisions. The cases contained in this volume were 
selected by Mr. Sneed, and extended from 1801 to 
1805, and consisted of mere transcripts from the 
order-book of the court of appeals, without an index, 
or even an alphabetical table of cases. In 1807 the 
legislature, considering the “Kentucky Decisions” 
not a success, directed the court of appeals to procure 
reports to be made of such decisions of the court, 
since its establishment, as should be deemed useful. 

Under this law, Martin D, Hardin undertook the 
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work of selecting and preparing the cases for publica- 
tion, and produced a volume styled Hardin’s Reports 
containing decisions from 1805 to 1808, This work 
is supplied with annotations and is a very creditable 
specimen of reporting. In 1815 George M. Bibb, an 
ex-chief justice of the State, commenced the publica- 
tion of a series of four reports, containing cases de- 
cided from 1808 to 1817. This reporter was appointed 
according to an act of the legislature passed in the 
early part of the year 1815. The series is dedicated 
to the people of the State, in a long and elaborate 
address, which would be regarded as altogether out 
of place in a volume of reports at the present day, 
and closing in the following unique and pathetic lan- 
guage: “That this counsel may the better claim your 
respect, I assure you that the thoughts I have herein 
ventured to publish are not original with me. They 
were the thoughts of men whose benevolence 
embraced the human family; whose bosoms glowed 
with a holy enthusiasm for liberty; who either 
attracted the jealous, watchful eye of arbitrary power, 
or died martyrs to the cause of freedom by the sen- 
tence of a court prostituted to kingly and ministerial 
influence. Impress these counsels upon your memory, 
and instil them into the minds of your children.” 
What is now called an index was designated in 
these reports as a “Table of the Principal Matters.” 
Judge Bibb was again chief justice of the court of 
appeals in 1827-28. The next “reporter to the 
commonwealth” was Alexander K. Marshall, who 
published a series of three reports, containing decis- 
ions from 1817 to 1821, without argument of coun- 
sel, the legislature not having deemed it proper to 
permit the publishing of those arguments. In 1823 
the first volume of the series of five reports, by Wil- 
liam Littell, LL. D., was published. This series con- 
tained decisions of the court of appeals from 1822 to 
1824. In the following year Dr. Littell published 
his work entitled “ Selected Cases,” being selections 
from the decisions of the court of appeals not before 
reported. This work was undertaken in compliance 
with a special act of the legislature. Thomas B. 
Monroe succeeded Dr. Littell as “reporter of the 
decisions of the court of appeals,” and published 
seven volumes, containing decisions from 1824 to 
1828. Then follow J. J. Marshall’s Reports, consisting 
of seven volumes, including cases decided from 1829 
to 1832; Dana’s Reports (by James G. Dana), con- 
sisting of nine volumes, including decisions from 1833 
to 1840; Ben. Monroe’s Reports, eighteen volumes, 
including cases decided from 1840 to 1858; Metcalfe’s 
Reports (by James P. Metcalfe), four volumes, includ- 
ing decisions from 1859 to 1863; and Duvall’s Re- 
ports (by Alvin Duvall), two volumes, including cases 
decided from 1863 to 1866. The present reporter is 
W. P. D. Bush, the first volume of whose reports was 
published in 1868, containing cases decided at the 
winter term in 1866. The series has now resched 
seven volumes, the last being cases decided in 1869, 





1870. The reporter in Kentucky is appointed bien- 
nially, and reports only such decisions as the court 
directs, 

OHIO. 

The legislature of 1823, 1824, among the provisions 
of the “ Act to organize the judicial courts, and regulate 
their practice,” established the office of supreme 
court reporter in the following language: 

“Section 115. That the said judges shall appoint 
a reporter who shall report all decisions made at said 
session in Columbus, and such other important decis- 
ions as he may be directed by said judges to report, 
and cause the same to be published as soon as may 
conveniently be done after each session.” 

“Section 116. That the reporter shall receive for 
his services, annually, a sum not exceeding three 
hundred dollars, to be allowed and certified by said 
judges and paid out of the State treasury, on the 
order of the auditor of the State.” 

“Section 117. That the secretary of state shall sub- 
scribe, on behalf of the State, for one hundred copies 
of said reports, subject to the disposal of the general 
assembly: Provided, the subscription price to the 
State shall not exceed one cent for each page, of tne 
size of Johnson’s New York Term Reports.” The 
allusion to Johnson’s Reports strikes one as almost 
comical at the present time. Without any flourish 
of trumpets (in this respect unlike the early Kentucky 
reports), without even a preface, or a dedication, or a 
prologue, without any thing prefatory but an intro- 
duction occupying less than a page, by whicn the 
modest reporter faithfully explains why he includes 
in his book certain territorial laws which were in 
danger of being otherwise lost, Charles Hammond 
initiated the supreme court reports of Ohio in 1824. 
Hammond’s Reports consists of nine volumes, com- 
prising cases decided from 1823 to 1839, and set forth 
the argument of counsel at considerable length, but 
are without annotations. The first volume was so 
much occupied with the argument of counsel that 
complaint was made by members of the profession 
that the reporter had been “ making the book a collec- 
tion of orations, rather than of adjudged cases ;” but 
subsequently the arguments of counsel were con- 
densed, and the reporter threw himself upon the 
“tender mercies” of his brethern, trusting in their 
willingness to “ perceive how difficult it is to escape 
both Scylla and Charybdis.” In the ninth and last 
volume of the reports is published an obituary notice 
of the reporter, which we regard as a peculiar cir- 
cumstance. The notice contains a brief eulogy of the 
deceased, the entry upon the supreme court record, 
and the resolutions of the bar. The eulogy com- 
mences with the words : “‘ Charles Hammond, reporter 
of the supreme court of Ohio, is dead!” and closes 
with the words: “ He attained to great eminence as 
a lawyer, as a literary man, and as a political writer.” 

On the death of Mr. Hammond, P. B. Wilcox was 
appointed State reporter, and published one volume 
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of reports of cases decided in 1840-41. This work 
was copiously annotated, and is one of the best speci- 
mens of early reporting in any State. Wilcox’s 
Reports, however, did not contain all of the cases 
designed for publication during the period in which 
he acted as reporter, and his successor, Edwin M. 
Stanton, who was appointed in 1842, prepared and 
published the remainder. This reporter was appointed 
under the act of February 28, 1842, providing “that 
the reporter for the court in banc should be appointed 
by joint resolution of the general assembly; that the 
reports should be published by the State printer, and 
sold at such price as should be established by the 
governor, and the proceeds paid into the State treas- 
ury.” Stanton’s Reports comprises three volumes, 
and contain cases decided from 1841 to 1844. This 
reporter, as is well known, afterward attained great 
eminence in the affairs of the nation. In June, 1845, 
Hiram Griswold was appointed reporter, and held 
the office until June, 1851. His reports comprise 
six volumes, 

William Lawrence succeeded Mr. Griswold as 
reporter, and produced one large volume of reports 
ably and copiously annotated. Mr. Lawrence had 
been elected for three years but the adoption of the new 
constitution in 1851, and the entire re-organization of 
the judiciary, abbreviated his term. George W. 
McCook was appointed reporter by the newly organ- 
ized court, in March, 1852, and commenced the prepar- 
ation of the new series of reports, which by statute 
was to be entitled the “Ohio State Reports.” 
McCook’s Reports comprise only one volume, and con- 
tain cases decided in 1852. The cases decided from 
1853 to 1855 were reported by Robert B. Warden. 
They consist of three volumes. The second of 
these volumes (3 Ohio State) was reported in part 
by James H. Smith, who assumed the duties of 
reporter, during a brief interval while the regular 
reporter was discharging the duties of judge. The 
present reporter is L. J. Critchfield. His reports 
comprise sixteen volumes, commencing with cases 
decided in 1855 and closing with cases decided in 
1870 (20 Ohio State). 

In addition to the supreme court reports, there 
have been published in Ohio a few others. Benja- 
min Tappan, president judge of the old courts of 
common pleas, reported a volume of cases decided in 
those courts from 1816 to 1819. These were the 
only common pleas reports, and were also the earliest 
reports in the State of Ohio. The only circuit 
reports are Wright’s Nisi Prisus Cases, one volume, 
containing decisions in cases at which the reporter, 
who was then a circuit judge, assisted in the trial, from 
1831 to 1834. There are also four volumes of Cin- 
cinnati superior court reports; two volumes con- 
taining cases decided in 1854 to 1856, reported by 
R. D. and J. H. Handy; and two volumes containing 
cases not reported in Handy’s Reports, and ranging 
from 1854 to 1860, reported by William Disney, 





assisted by Hon. Stanley Matthews, at one time 
judge of the superior court. An additional series 
of reports of this court is now being issued in monthly 
parts, entitled the “Cincinnati Superior Court Re- 
porter,” edited by Charles P. and Peter R. Taft. 


> 
oo 


CURRENT TOPICS. 


Eleemosynary institutions, the design of which is 
the moral and intellectual training of juveniles, rather 
exceed the bounds of their original and legitimate 
object when they forcibly assume this tutelage against 
the will of parents and other lawful guardians, The 
indigent juvenile world ought to be educated it is 
true, but, in the absence of statutory enactment, all 
forceful impressment is very much like the dark tyran- 
nies of the middle ages and the inquisition. New 
York city is full of these indigent and ignorant juven- 
iles, who need to be clothed, fed and taught; and there 
is also a large number of charitable institutions whose 
business it is to do just what is demanded in this 
respect. But abuses of the object of these institutions 
often occur, either through a desire to further religious 
or personal ends. No longer ago than last week a child 
was held by a society called the Commissioners of Char- 
ities and Correction, notwithstanding the expressed 
unwillingness of its mother. The case—the Terwil- 
liger Case — was brought to judicial notice ody a writ of 
habeas corpus. It was conceded by the commissioners 
that the mother was the lawful guardian of the 
child, but it was strangely contended that they had a 
lien upon the boy for some eleemosynary support 
paid for by the State at large. This extraordinary 
claim of chattel right in human beings was promptly 
crushed by the judge, and the child was delivered into 
the custody of its mother. 





Another woman has been tried for murder and ac- 
quitted. Hannah Ann Fowler’s husband died some 
time ago somewhat mysteriously, and she was 
accused of poisoning him. As is usual in cases of 
death by poisoning, the evidence was purely circum- 
stantial; but there was nothing like the amount of 
testimony in this case that there was in the celebrated 
Wharton poison case; nor did the case (on account of 
a want of notability, perhaps,in the persons connected 
with it) attract more than a passing observation from 
the people outside of Queens county where it was tried. 
But the judge in his charge to the jury laid down 
some important and sound rules which are, of neces- 
sity, to be strictly regarded in circumstantial cases, 
and which show the difficulty in convicting one 
accused by the inferential process. The learned 
judge said: “I will assume that Fowler is dead; 
that he died from arsenic. You are at liberty to 
disbelieve the testimony of Dr. Draper. The question 
is, did she administer the arsenic? If this fact is not 
proved, then the prosecution has failed. There must 
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be proof that she did it, otherwise you cannot con- 
vict. The admissions and opportunities, and the 
syrup itself, are the lightest kind of proof. Hearsay, 
months or years after, reproduced by ignorant per- 
sons, with omissions or additions in a trifle, alters a 
case. * ° ° She made an onion syrup, 
this she does not deny. You must find that she put 
arsenic in it, and afterward administered it, not that 
she said that she was going to. Then there must 
have been a motive. Hate or improper intimacy 
might be a motive, but motive does not supply the 
place of crime. You may deem her guilty of every 
thing, yet the fact of the arsenic having been 
administered by her must be proved.” 


While ministers seldom or never betake them- 
selves to the practice or the study of the law 
sufficiently to become conversant with the great prin- 
ciples of jurisprudence, and the vast relations which 
law sustains to life in general, lawyers sometimes 
turn preachers, and often are thoroughly versed in 
theology and church polity. This is probably due to 
the difference between the legal and the clerical mind, 
the former possessing an aptitude to discover the prin- 
ciples and laws of all things, the latter being predis- 
posed to rely on personal and intuitive knowledge 
and to mould human life by special agencies. The 
lawyer resting on general principles which are as 
broad as the human mind is capable of grasping, can 
with ease and safety make frequent and distant incur- 
sions into other departments of knowledge. The 
minister, being personal and experimental in his habits 
of thought, and teaching a system which touches 
only the spiritual element of humanity, is lost when 
he ventures beyond the boundaries of his department. 
An instance of the ease and efficiency with which 
lawyers become masters of ecclesiastical matters is 
furnished in the reports of the meetings of the general 
conference of the Methodist Episcopal church which has 
just held a five-weeks session in New York. Among 
the most influential and cogent debaters on every con- 
ceivable subject were Rev. Dr. Curry, formerly a law- 
yer; Rev. Mr. Buckley, who studied law also but left 
the bar for the pulpit; Judge McCalmont, Judge 
Goodrich of Illinois, and Judge Cooley of Iowa. If 
the clergy would cultivate more of the logical power, 
the aptitude to perceive and acquire great principles, 
and the universality of attainment which character- 
ize the bench and bar, their influence among the think- 
ing classes, at least, would be largely augmented. 


With every revolution in France comes a rage for 
reform which usually soon exhausts itself, and the old 
order of affairs, or one quite as bad, is retained. Just 
now a reform of the judiciary is occupying the atten- 
tion of that people, and, if the accusations brought 
against French judges during the empire were true, a 
reform is devoutly to be wished. 


But while the 





assembly agrees as to the necessity of reform, it is 
not agreed as to the method of effecting it. The 
chief subject of difference so far is as to the method 
of appointing. The Left insists upon the application 
of the republican principles, the election of the 
judges; the Right require that the bench shall be 
recruited from its own body, while the Center favors 
appointments by the executive power. It is thought 
that the matter will be compromised by allowing the 
magistracy to nominate candidates, but leaving it to 
the minister to follow the nominations or to make an 
arbitrary choice. This will amount to little better 
than an abortive effort. Indeed the old judiciary, so 
loudly decried under the empire, has been suddenly 
found not to be so bad after all, and has been lavishly 
eulogized in the debates. The result will probably be 
that the glaring abuses of the past, those which 
spring from the number of jurisdictions, the multi- 
plicity of judges, the insignificance of their salaries, 
the absurd procedure, and the absence of guarantees 
for personal liberty, will still continue to exist. 


It is not always essential to justice, and sometimes 
not even consistent with it, that men who are charged 
with the deliberate commission of homicide in broad 
day light, and in public places, should be tried at 
once, Justice is the same one year after the com- 
mission of a crime as at the hour; and it sometimes 
occurs that the sentiment of the public may be so 
aroused against the alleged perpetrator of a crime, 
that his speedy trial would fail of its design—the just 
punishment of the offender. But such cases are rare, 
and with the facilities which our law provides for 
changing the venue in criminal causes, considering 
the vastness of our States, there need be no pro- 
tracted delay in bringing criminals to trial, against 
whom there is the most violent public prejudice. 
After many months the people and the profession are 
now told that the counsel for Edward S. Stokes (the 
alleged murderer of James Fisk, Jr.), and the dis- 
trict attorney have, before Judge Ingraham, settled 
certain interrogatories for the examination of Dorman 
B. Eaton, now in London, and Marcus Cicero Stanley, 
in Paris, whose depositions are deemed requisite for 
the fair trial of the accused. It will be remembered 
that a long time was consumed in trying the validity 
of the grand jury which indicted Stokes; it will be 
remembered that all sorts of dilatory pleas have been 
resorted to in this case, by the ingenious and able 
counsel which surround the defendant, constituting 
what Horace would call praesidium et dulce decus 
for their client ; it will be remembered that the causes 
which led to the death of James Fisk, Jr., were sort 
of an affiaire de T honeur et del amour between him 
and the accused; and then it will be remembered, 
especially by the profession, that a fair trial of the 
accused must by all means be had, and that, if we 
“ possess our souls in patience,” the end will come. 
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NOTES OF CASES. 

The rights of mortgagees of chattels, not in posses- 
sion, with reference to third persons, are often called in 
question. In Bailey v. Godfrey et al, 54 Ill. 507 
(to appear in 5 Am. Rep.) rights of this character 
were involved. The mortgage contained a condition 
that if, at any time before certain notes became due 
(to secure which the mortgage was given), the mort- 
gagee should feel himself “unsafe” or “insecure ” he 
might take immediate possession of the property 
described in the mortgage wherever it could be found 
and proceed to sell it to satisfy his debt. Before the 
notes became due the mortgagor, without the knowl- 
edge or consent of the mortgagee, sold the property 
to an innocent vendee. In an action by the mortga- 
gee against the vendee to recover the property, it 
was held (1) that trover would lie, the property not 
being found, and (2) that the mortgagee need not prove 
as a condition precedent to his recovery that other 
property covered by the mortgage was insufficient to 
satisfy the debt, or that he had been unable to reduce 
such other property to possession. This decision was 
by no means a unanimous one, three of the judges, 
out of seven, dissenting. It is well settled that the 
mortgagee under such a mortgage has the right to 
take immediate possession without notice or any for- 
mality, whenever he may feel insecure, but it is not 
so well settled that the mortgagee, upon hearing that 
the property has been sold in the ordinary way or 
levied upon by execution, can immediately elect to 
feel “unsafe,” and thus become constructively the 
owner and possessor of it, so as to render the vendee 
or the sheriff or other person in actual possession 
liable in replevin, or, in case it cannot be found, in 
trover. The rule of the Illinois court is sustained by 
Welch v. Sackett et al., 12 Wis. 243; Frisbee v. Lang- 
worthy, 11 id. 375; Spriggs v. Camp et al., 181 and 
Freeman v. Freeman, 2 Green (N. J.) 44, while it is 
opposed by the later New York cases. In Hathpway 
v. Brayman, 1 Am. Rep. 524 (42 N. Y. 322) it was 
held that a mortgagor of chattels in possession has a 
right before default to sell and deliver the mort- 
gaged property, and if the purchaser dispose 
of it again before default in payment and before 
demand of possession he will not be liable for con- 
version. Judge Foster, in delivering the opinion 
in the New York case just cited, said: “Under 
such a mortgage as that, the rule clearly is that 
prior to such default or taking possession, the mort- 
gagor has an interest in. the mortgaged property, 
which may be levied upon by execution against him, 
and will authorize the sheriff to take the property 
into his possession and sell it without reference to the 
mortgage, and the remedy of the mortgagee in such 
case is to follow the property into the hands of the 
purchaser, and require its delivery to him or the pay- 
ment of his mortgage debt,” and cited Hall v. Samp- 
son, 35 N. Y. 277; Hall v. Carnley, 11 id. 501; Same 





v. Same, 17 id. 202; Goulet v. Asseler, 22 id. 228, 
and repudiated Chadwick v. Lamb, 29 Barb. 518. 
Hathaway v. Brayman, is a case precisely like Bailey 
v. Godfrey. In the former the subject-matter of the 
mortgage was a mare; and the mortgage contained a 
safety clause in the following language: “it shall be 
lawful for him to take possession of said property at 
any time” when he shall “deem himself unsafe.” 
The mare remained in possession of the mortgagor 
until in the following month when he sold her to 
Brayman. Shortly after Brayman sold her to one 
Oliver, in whose possession she remained a month 
longer when she died. Brayman never knew of the 
mortgage until two months after the death of the 
mare when Hathaway made demand on him for her. 
Held, that Brayman was not liable in trover. Had 
the defendant lived in Illinois he would have been 
held liable according to Bailey v. Godfrey. 

But the 2d point decided in Bailey v. Godfrey, viz.: 
that the mortgagee in such a case need not prove as 
a condition precedent to his recovery for a conver- 
sion, that other property covered by the mortgage 
was insufficient to satisfy the debt, or that he had 
been unable to reduce such other property to pos- 
session, is extremely hard upon innocent vendees 
of mortgaged personal property. If the [Illinois 
supreme court felt bound, on principle, to hold the 
defendant technically liable as for a conversion, they 
might it seems to us, very properly, have given him 
the benefit of all equitable consideration and put the 
plaintiff to the trouble of exhausting his remedy on 
other property covered by the mortgage. It is proper 
to note that Chief Justice Lawrence, and Judges 
McAllister and Thornton recorded themselves as 
against this decision. 


It was obvious, after the decision of the exchequer 
chamber in the case of Redhead v. The Midland Rail- 
way Company, 1 Albany Law Jour. 318, that the 
decision of the court of appeals of this State in Alden 
v. The Central Railroad Company, 26 N. Y. 102, hold- 
ing that a railway company was an insurer of the 
absolute road-worthiness of its vehicle, was backed 
by neither principle or authority, and would only 
be followed, if at all, on the theory of stare decisis, 
In the case of McPadden v. The Central Railroad Com- 
pany, 4 Am. Rep. 705 (44 N. Y. 478), the Alden Case 
was practically overruled, although the court denied 
having any design to repudiate it. In that case the 
question presented was: Is a railroad company bound 
absolutely to furnish a “ vehicle-worthy road?” The 
court held not, and, in commenting on the Alden 
Case, said: “That case was a departure from every 
prior decision and authority to be found in the books 
of this country or England, and, so far as I can learn, 
has never been followed anywhere out of this 
State.” 
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GENERAL TERM ABSTRACT. 
FIRST DEPARTMENT. 


Supreme Court— APRIL TERM, 1872.* 
AGENCY. 


Death of partners revokes agency of firm.—An action 
on a policy of life insurance. The referee found that 
the International Assurance Society of London is a 
foreign corporation, organized under an act of the 
British parliament. That in 1851 a policy of insurance 
for $5,000, on the life of J. M., was made by such society, 
the loss payable to his wife H. M. That J. M. died in 
October, 1864, in North Carolina, from causes not 
within the exceptions of the policy. That all premiums 
had been paid up to the time of the death of J. M., 
and all the conditions of the policy were fulfilled ; that 
H. M. duly assigned the claim to the plaintiff, and that 
the plaintiff was entitled to judgment. 

It appears that “‘ Starke & Pearce’’ were the agents 
of the assurance society, in Fayetteville, N. C., 
immediately prior to the late war between their States, 
and that their agency had not been expressly revoked 
at the time of the death. 

As to the extent of their authority as ‘‘agents’’ to 
receive money, it appeared that the society issued 
instructions to its agents, to the effect that ‘‘no agent’”’ 
was authorized “to receive a renewal premium unless 
he is in possession of a formal receipt, signed by one 
of the general agents, and within the thirty days 
allowed after the same is due, unless especially author- 
ized otherwise’ from the general office of the general 
agent in New York. Starke & Pearce received these 
instructions. On the other hand, the plaintiff put in 
evidence three papers marked Exhibits O, P, & Q, 
issued by the society in 1852, 1853 and 1855, and which 
were sent by the society to the parties holding policies 
by which they were notified to pay the premium about 
to fall due, “tat the office of the society’s agent at 
Fayetteville.” It wasadmitted that some of the prem- 
iums subsequent to 1860 were paid to the said agents in 
treasury notes of the confederate States of America, 
and that such notes were the then usual currency in 
North Carolina, and passed there for money. 

During the year preceding June, 1862, Starke, of 
Starke & Pearce, died. The plaintiff, in proof of the 
regular payments of premiums on the policy in ques- 
tion, put in evidence four receipts in the following 
form and tenor: 

“ Received, Fayetteville, June, 4, 186 , from J. M. 
$250, being the premium for the renewal of the insur- 
ance on his life, as per policy No. 7,010, for one year, 
viz.: from June 4, 186 , until June 4, 186 ,”’ the blanks 
being filled up for the years respectively. The first 
was signed “Starke & Pearce, agents.’’ The others 
were signed *‘ Starke & Pearce, agents, by J. W. Pearce, 
surviving partner.” 

Judgment for the plaintiffs, from which this appeal. 
Held, it seems to be conceded ‘that this company is to 
be considered as not affected by the state of war 
which existed between the different seetions of the 
country, from 1860 to 1864, when Martine died, but 
that they were neutrals, and the existing contract 
between the company and Martine was not affected 
thereby. Noristhere any difficulty as to the payments 
made to Starke & Pearce, as agents for the company, 
in North Carolina. The testimony shows that they 


* Pre by Hugh L. Cole and Nicholas Murray, coun- 
selors, No. 8 Broad street, New York. 








were the agents of the company in Fayetteville, North 
Carolina, to receive premiums, and that such agency 
had not been revoked to his knowledge. 

The Exhibits (O, P, and Q) expressly authorized the 
premium to be paid to the agents at Fayetteville, 
North Carolina; and such payments made to them by 
the insured would be valid. In like manner, the pay- 
ments, if made in the currency then in use, if so 
received, would constitute a valid payment. See Rob- 
inson v. Inter. Life Ass. Co., 42 N. Y. 54. 

After Starke died, the payments were made to 
Pearce, who receipted for the same as surviving part- 
ner. 

These receipts, thus given, were full notice to the 
insured of the death of one of the agents. There is 
no evidence of any communication by the society with 
Pearce after that date, nor of any act ratifying his 
agency after the death of Starke. 

The agency was to the firm of Starke & Pearce. It 
was not to them as individuals, but as a firm. 

Both were liable for the acts of either; and the prin- 
cipal had a right to suppose that the joint action of 
both would be invoked in the discharge of the agency. 
Whether the agency was merely for the purpose of 
receiving the money, or for the purpose of passing on the 
risks to be taken, would not affect the rule. If merely 
to receive the money, the joint liability of both for 
its payment over was required; if for the character 
of the risks, the judgment of both was necessary. 

When one died all further powers of the firm 
ceased, except for the purpose of settling its affairs. 
No new business could be transacted in the name of 
the firm. No new liability could bind the estate of 
the deceased partner. And no authority could be 
executed in the name of the firm under a power given 
previous to the death of the partner. 

The agency of the firm ceased with the death of 
one member of the firm, and could not be exercised 
by tbe survivor either in the name of the firm or of 
himself individually. The insured had notice of such 
death by the receipt given for the premium in 1862, 
and the subsequent payments were not made to 
any agent of the insurer so as to make such pay- 
ment a valid one. 

Judgment reversed. 
Life Asswrance Society et al. 
P. J. also 


Martine v. The International 
Opinion by Ingraham, 


See Insolvency. 
ATTACHMENT. See Undertakings. 


ATTORNEYS AT LAW, THEIR LIEN. See Executor and 


Administrator. 
BANKRUPT ACT. See Insolvency. 


COMMON CARRIERS. 


1. Their liability: construction of statutes: notice.— 
On the 17th of November, 1865, at Barnesville, Ga., 
the firm of Stafford, Blalock & Co., delivered to the 
defendant fifty-eight bales of cotton, marked “8S. B. & 
Co., O. K. K. & Co., N. Y.,”’ and received from the 
defendant’s agent the receipt set forth in the com- 
plaint. The defendant carried the cotton over its 
road to the terminus at Atlanta, Ga., and there de- 
livered it in good order to the Western and Atlantic 
railroad, which was the next carrier on the route to 
New York. 

While in the possession of the latter road, six bales 
of the cotton were destroyed by fire, and this action 
was brought by the plaintiffs, the consignees, to re- 
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cover their value. Section 2055 of the Code of 
Georgia, which the referee finds was a part of the 
law of Georgia at the time the cotton was received 
by the defendant in that State, is as follows: ‘* Where 
there are several connecting railroads under different 
companies, and the goods are intended to be trans- 
ported over more than one railway, each company 
shall be responsible only to its own terminus, and 
until delivery to the connecting road; the last com- 
pany which has received the goods in ‘‘ good order”’ 
shall be responsible to the consignee for any damage, 
open or concealed, done to the goods, and such com- 
panies shall settle among themselves the question 
of ultimate liability.’’ Section 2041 of the Code of 
Georgia is as follows: A common carrier cannot limit 
his legal liability by any notice given, either by publi- 
cation, or entry on receipts given, or tickets sold. He 
may make an express contract, and will then be 
governed thereby. ‘The receipt given for the cotton 
by the station agent of defendant is as follows:” 
‘Received at Barnesville, Georgia, 17th November, 
1865, from Stafford, Blalock & Co., fifty-eight bales of 
cotton, of which some are in bad order, marked as per 
margin, to be transported in time to O. K. King & Co., 
New York. This company is not accountable for loss 
by fire, unless burned on thecars.’”’ The referee found 
in favor of the defendant. From the judgment in 
favor of the defendant, this appeal is taken. Held, 
the section from the Code of Georgia (§ 2055), which 
was admitted in evidence, was evidently intended to 
limit the liability of a railroad to its own terminus, 
where the contract was a general one, merely depending 
on delivery of the goods to be transported with direc- 
tions to carry beyond such terminus. It neither 
affected the liability of companies beyond the bounds 
of the State, nor did it prevent the making of any 
special contract, where the same was made by a 
corporation doing business in the State. On the con- 
trary, by section 2041 of the Code of Georgia, such 
corporation might make an express contract, and was 
then to be governed thereby. 

Such express contract was made by the defendants 
when they received the cotton for transportation and 
reduced to writing by their agent, in the receipt given 
therefor, by which they agreed to transport the same 
to New York, limiting their liability for loss by fire to 
a burning on the cars. The way-bill also shows that 
the company received the cotton for transportation to 
New York, according to the receipt. 

The general liability of the defendants, independent 
of the statute of Georgia, has been repeatedly held, 
and has been lately recognized and adopted by the 
court of appeals in Root v. The Great Western R. R 
Co., 45 N. Y. 524; and Maybee v. Camden and Amboy 
R. R. Co., id. 514. Various cases are cited in the 
opinions delivered in these cases, showing that such 
arule exists in England and in this country. The con- 
tract in the latter case was similar to that in the case 
now under consideration, and if it is to be construed 
as a special contract on the part of the defendants, 
they would be liable on such an undertaking beyond 
the terminus of their own road. The agreement 
referred to is such special contract, on the part of the 
defendants, and makes them liable, not only for their 
own default, but that of other carriers on the line. 

In such a case the section 2,055 of the Code of Georgia 
does not apply, and the defendants cannot avoid the 
liability of their special undertaking thereby. The 
referee appears to have based his decision solely on the 





effect of the section of the Code of Georgia, No. 2,055, 
as controlling the written contract of the defendants. 
In this he erred. Judgment reversed. King v. Macon 
and Western R. R. Co. Opinion by Ingraham, P. J. 


CONFEDERATE CURRENCY; PAYMENT IN. See Agency. 
CONSIDERATION. See Undertakings. 
CONTRACTS. See Common Carriers. 

See Executors and Administrators. 


EXECUTORS AND ADMINISTRATORS. 

Proceeds of sale of real estate. of decedents: how 
distributed: liens: surrogate’s courts.—The statute 
provides, that where the real estate of a deceased 
person ‘shall have been sold by virtue of the order 
of a surrogate, the moneys arising from such sale 
shall be brought into the office of the surrogate 
granting such order, for the purpose of distribution 
and shall be by him retained for that purpose.” It 
is further provided, ‘‘that the surrogate shall in the 
first place pay out of the said moneys the charges 
and expenses of the sale.”’ 2 R.S. 10, §§ 35 and 36. 
There can be no lien upon such moneys, even for 
the fees and disbursements upon the application for 
the sale. The entire fund must be brought intact 
into the office of the surrogate, and the attorney 
can then apply to that officer, whose duty it will be, 
before making the general distribution, to award 
and pay him a reasonable fee for his services in the 
matter of the sale, together with his necessary out- 
lay thereon. For the services rendered to the ad- 
ministrator apart from the matter of the sale of the 
real estate, there is not only no lien, but no right to 
priority of payment. Such priority is confined to the 
“charges and expenses of the sale.’’ Apart from the 
statute, however, in no case, where moneys are 
realized or received under the orders of a court, com- 
petent to deal equitably with the fund, can there bea 
lien upon the same for any services rendered, but such 
services must be paid for if it be sought to charge the 
funds by the order of the court where the matter is 
pending. In the matter of John G. Lamberson. Opin- 
ion by Ingraham, P. J. 

INSOLVENCY. 


What is knowledge of insolvency: principal and 
agent: bankrupt act construed.—Action by assignee in 
bankruptcy, to recover money alleged to have been 
received by creditor of bankrupt, in violation of sec- 
tions 35 and 39 of bankrupt law. 

In July, 1868, appellant’s firm delivered to Ledyard, 
Archer & Co., a claim against the bankrupt with 
instructions to collect it of the bankrupt who was 
then resident in the State of Nebraska. Ledyard, 
Archer & Co., a law and collection agency in the city 
of New York, transmitted the claim to McLellan & 
Archbold, attorneys in Nebraska city. McLellan & 
Archbold commenced suit against the bankrupt, and, 
on the 10th of August, 1868, took from him aconfession 
of judgment for $1,115.15. On the 11th November, 
1868, the debtor was adjudicated bankrupt on his ewn 
petition. But McLellan & Archbold knew, at the 
time they took the confession of judgment, that the 
debtor was insolvent, and they accepted such confession 
to secure a preference over other creditors. Execution 
was levied on the bankrupt’s property, and the sum of 
$379.14 was realized and paid over to McLellan & 
Archbold. These attorneys, after deducting their costs 
and commissions, remitted the residue to Ledyard, 
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Archer & Co. in New York; but Ledyard, Archer & 
Co. converted the money to theirown use, became 
insolvent, and have never paid appellant any thing on 
account of the claim. The question raised is, can the 
assignee recover of appellant the sum of $379.14 col- 
lected by the sheriff, and paid to the attorneys in 
Nebraska, but never received by appellant. On 
appeal from judgment in favor of plaintiff, held, 
the evidence in this case cannot be considered. suffi- 
cient to charge upon the defendant’s knowledge of the 
insolvency of the debtor. There is no proof to show 
any knowledge on his part of the insolvency, beyond 
the non-payment of the claim against him, and the 
collection of the judgment. If such facts are held to 
be sufficient to charge a creditor with the knowledge 
required by the bankrupt act, it would be dangerous 
for any creditor to collect from his debtors the claims 
he had against them by legal proceedings. The credi- 
tor should have the knowledge that the debtor was 
acting in view of insolvency, and with intent to give 
him apreference. In this case the creditor had no such 
knowledge, and the facts which it is claimed the attor- 
ney for the defendant obtained in the prosecution of the 
suit were not sufficient to charge on the defendant 
such knowledge. So far as appears in the case the 
defendant had no knowledge that the action was 
brought by McLennan and Archbold in Nebraska, 
and there was no communication by them to defend- 
ants. If they erred in the course they adopted, the 
defendant is not chargeable with their acts without 
notice. Judgment reversed. Hoover, assignee, etc., v. 
Greenbaum. Opinion by Ingraham, P. J. 


LIENS. See Undertakings. 
NOTICE. See Common Carriers. 
PARTNERSHIP. See Agency. 
RAILROADS. See Common Carriers. 
REAL ESTATE. See Executors and Administrators. 
STATUTES, CONSTRUCTION OF. See Common Carriers 
and Insolvency. 


SURROGATES’ couRTs. See Ezecutors and Adminis- 
trators. 


SURVIVORSHIP AMONG COPARTNERS. See Agency. 


UNDERTAKINGS. 

1. No consideration necessary to uphold undertakings 
on attachment. — The judge before whom this action 
was tried held, that a consideration is necessary to 
uphold an undertaking given on a release of an attach- 
ment on appeal. Held, that this ruling was erroneous. 
The release of the property levied on was a sufficient 
consideration, if any was necessary, but when the 
attachment is issued and an undertaking is given to 
discharge under the provisions of the statute no con- 
sideration is necessary, either to be inserted therein, 
or to be proven on the trial. The statute (Code, §§ 240, 
241) provides, that on application to discharge the 
attachment, the defendant shall deliver to the court or 
officer an undertaking, etc. It is a statutory under- 
taking for which no consideration is necessary. This 
has been repeatedly held. In Thompson v. Blanchard, 
3 Comst. 335, it was held, that where a statute re- 
quired an undertaking to be entered into in order 
to give a right of appeal it was valid, although it did 
not express a consideration. 

It was also there said, that the statute of frauds only 
applied to common-law agreements, and not to instru- 
ments created under special statutes. This case was 





approved in Doolittle v. Dunning, 31 N. Y. 350, and 
Johnson v. Ackerman, 40 How. Pr. 222. In Coleman v. 
Bean, 32 id., an undertaking purporting to be issued 
to discharge an attachment was held valid, although 
no attachment was ever issued. Beldersee v. Aden. 
Opinion by Ingraham, P. J. 

2. Defense to undertakings on attachment. —In the 
case at bar, it is urged, that the attachment having been 
set aside, the undertaking fell with it and ceased to be a 
valid security. Held, it is settled that, if the attach- 
ment was improperly issued and is afterward set aside 
on that ground, there was no jurisdiction to sustain it, 
and where that is the case, the undertaking as well as 
the attachment is void. This was the case in Caldwell 
v. Colgate, 7 Barb. 253, where the affidavit on which 
attachment was issued merely stated the belief of the 
party and did not authorize the issuing of the attach- 
ment. In the present case, the affidavit on which the 
attachment was issued was sufficient to call upon 
the officer to whom it was presented to exercise his 
judgment in granting it, and the subsequent pro- 
ceedings to set it aside did not raise the jurisdictional 
question. In such cases, the rule is, that a bond or 
undertaking remains valid, although the attachment is 
subsequently set aside, unless the court expressly 
orders the undertaking also to be canceled. It is only 
where there is a total want of evidence on some es- 
sential point that the officer fails to acquire jurisdic- 
tion. Matter of Falkner, 4 Hill, 598; Hoggard v. Mor- 
gan, 5 N. Y. 422, cited. From the cases cited, it is ap- 
parent that the party giving the undertaking could 
not set up as a matter of defense to an action upon the 
same, that the grounds on which it was issued were not 
true. The giving of the undertaking concludes the 
parties on that point. The fact of the setting aside the 
attachment upon the same grounds does not alter the 
character of the defense, and unless the court, when 
the attachment is vacated, makes the same order as to 
the undertaking, it is left in force and such a defense 
cannot be made to it. Id. 


——_+e—___ 


DIGEST OF RECENT AMERICAN DECISIONS.* 


ABANDONMENT. See Malicious Prosecution, 1. 


ACTION. 

An action of trespass vi et armis will lie for an unin- 
tentional injury caused by the glancing of a pistol 
ball, shot at a mark, and if gross negligence and cul- 
pable carelessness is proved, additional damages, as 
expenses of the litigation, will be allowed. Welch v. 
Durand, 55. 

See Bankruptcy, 1; Highway, 1; Married Women; 
Mortgagor and Mortgagee, 1, 2; National Bank, 1; 
Taxes. 

ADVERSE POSSESSION. See Bowndary Line. 
AGREEMENT. See Contract. 

AFFIDAVIT. See Contempt. 

AGENT. See Insurance, 1, 6, 7, 13, 19. 
ALTERATION. See Promissory Note, 9. 
ANIMALS. See Common Carrier, 3; Infection. 
APPLICATION. See Insurance, 3, 4, 6, 7. 





*From vol. 4 of the American Reports, and includin 
the latest reported cases of any general interest in the fol- 
lowing States: Arkansas, Connecticut, Alabama, lowa, 

—% Missouri, Michigan, Massachusetts, Illinois, New 

ork. 
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ARREST. See Sureties, 1. 
ASSESSMENTS. 

1. A city laid out a new street running parallel with 
a railroad, and appropriating throughout its whole ex- 
tent some portion of the land embraced in the charter 
of the railroad. The railroad was assessed for benefits 
arising from the construction of the new street upon 
the ground that by reason of the improvement the 
lines of sight would be extended and the company 
would be enabled to run their trains faster with less 
danger of casualties, and would not be put to the in- 
convenience of keeping gates and flagmen at the cross- 
ings. Held (1), that, in the absence of proof of an 
existing necessity, the city had no right to appropriate 
the land included in the charter of the railroad com- 
pany as a highway; (2) that the benefits could not be 
assessed upon the “ franchises’’ of the company; and 
(3) that the benefits were too contingent and conse- 
quential to be assessed on the “‘corporation’’ or any 
of its property. City of Bridgeport v. New York and 
New Haven R. R. Co., 65. 

2. It seems that such an assessment is not a tax within 
the meaning of the act of 1864, imposing a tax upon 
railroad franchises in lieu of all other taxes. Ib. 

ASSIGNMENT. See Inswrance, 18, 
ASSUMPsIT. See Infant. 
ATTACHMENT. See Bankruptcy, 1, 3. 
ATTESTATION. See Deed, 2. 
ATTORNEYS. 


An attorney at law has no lien upon a judgment for 
his fees earned in the action. Forsyth v. Beveridge, 
- BAGGAGE. See Common Carrier, 4, 7. 

BAIL BOND. See Sureties. 
BANK. See Bills and Notes; National Bank. 
BANK BOOK. See Gift. 
BANKRUPTCY. 

1. The sheriff attached certain property of a debtor, 
on mesne process, and delivered it to a receiptor. 
Afterward judgment was rendered in the suit, execu- 
tion was issued, and the sheriff, having failed to obtain 
payment thereof of the debtor, made demand of the 
property, of the receiptor, whereon to levy. The 
receiptor refused to deliver the property; and on the 
next day the debtor filed his petition in bankruptcy. 
Held, that the proceedings in bankruptcy were no 
defense to an action brought by the sheriff against the 
receiptor for the amount of the execution. Parks v. 
Sheldon, 95. 

2. A factor or commission merchant stands in a 
fiduciary relation to his principal, in respect to the 
proceeds of sales of commission goods, within the 
meaning of section 33 of the United States bankrupt 
act of 1867. Lemcke v. Booth, 326. 

3. D. was adjudged a bankrupt on his own petition 
in February, but no meeting of his creditors was held 
or assignee appointed until March 10. On March 9, the 
defendant, as deputy sheriff, attached certain property 
in a suit against D. The plaintiff claims title thereto 
under a bill of sale from D., dated in January, and 
sued for its conversion. The defendant alleged that 
the bill of sale was given without consideration, and 
for the purpose of defrauding D.’s creditors. Held, 


that the defendant could not justify under his writ, 
aud that the plaintiff could recover. 


ritt, 521, 


Williams v. Mer- 





4. Under a statute creating a mechanics’ lien on a 
building as soon as the labor is performed, or the 
materials furnished and used, the statement required 
by the statute may be filed and suit commenced in the 
State court to enforce the lien, after the commence- 
ment of proceedings to declare the owner of the build- 
ing a bankrupt; but the court will order the suit to 
stand continued to await the result of the action of 
the bankrupt court. Clifton v. Foster, 539. 

5. The defendant gave the plaintiff a mortgage on 
his household furniture, and afterward filed his peti- 
tion for discharge in bankruptcy. Under an agree- 
ment between the creditors and the mortgagee, that 
portion of the furniture exempt by law from the 
operation of the bankrupt act was separated from the 
rest, and duly set off to the bankrupt by the assignee. 
The mortgage was declared fraudulent as against credi- 
tors, and the proceeds of the furniture not exempt 
were realized by the assignee. The mortgagee never 
proved his debt in the bankruptcy proceedings, and 
the bankrupt was discharged. Held, that the discharge 
did not affect the mortgagee’s right to hold the prop- 
erty thus set off, and that he might replevy it. Twesley 
v. Robinson, 575. 

See Partnership. 
BAR. See Insurance, 18, 20; Master and Servant, 6. 


BARRATRY. 

The holders of a bill of sale of a vessel, absolute on 
its face, but intended as a mortgage, may maintain an 
action for its conversion against a person claiming 
under a barratrous sale by the master, notwithstanding 
the fact that, on learning of the barratrous sale, they 
abandoned her to the underwriters and received pay- 
ment as on a total loss. Clark v. Wilson, 532. 


BETTERMENTS. See Assessments. 


BILLS AND NOTES. 

Where a bill is drawn payable to the order of the 
“cashier”’ of a bank, the bank is, in judgment of law, 
the payee, and no indorsement is necessary to give the 
bank title. First National Bank of Angelica v. Hall, 
698. 

BILL OF EXCHANGE. 

The defendant accepted, payable in Boston, a bill of 
exchange for $100, drawn in London. Held, that he 
was liable to pay only at the rate of $4.84 per pound in 
treasury notes. Cary v. Courlenay, 559. 


BONA FIDE HOLDER. See Evidence, 5; Promissory 
Note, 4, 5, 6, 9, 10. 
BOUNDARY LINE. 

A parol agreement made between the proprietors of 
adjoiaing lands to settle a doubtful boundary line, if 
acted upon for a long period mutually, will be binding, 
although the period is not equal to the “twenty 
years,”’ sufficient to establish adverse possession. Smith 
v. Hamilton, 398. 

BREACH OF CONTRACT. See Measure of Damage. 
BREACH OF WARRANTY. See Emancipation. 
BRIDGE. See Constitutional Law, 6 
BROXEN RAIL. See Evidence, 6. 

BURDEN OF PROOF. See Telegraph. 


CARRIER. 

D. purchased of a railroad company a commutation 
ticket that entitled him to ride upon their road a cer- 
tain time upon certain conditions ; one of the condi- 
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tions was, that the ticket should be shown to the con- 
ductor on every trip the holder might make, and, in 
case it should not be shown when requested by the con- 
ductor, regular fare for that trip should be paid. On 
one occasion D. by mistake left his ticket at home, 
and when it was called for by the conductor, he stated 
that he had forgotten it and refused to pay the regular 
fare, whereupon he was ejected from the train at the 
next station. Held, that D. could not recover of the 
company. Downs v. New York and New Haven R. R. 
Co., 77. . 
See Common Carrier. 
CASHIER. See Bills and Notes; National Bank. 
CERTIFICATE OF DEPOSIT. 


A certificate of deposit contained the words “ paya- 
ble to order in currency.”” Held, that it was not nego- 
tiable, there being no evidence as to the meaning of 
the word “currency. Huse v. Hamblin, 244. 


city. See Highways, 2; Municipal Corporation. 
CLOUD ON TITLES. See Conveyance. 
See Bankruptcy, 2. 


COMMON CARRIER. See Carelessness. 

1. The plaintiff delivered a package of money to the 
defendant, a common carrier, to be transmitted to C. 
The receipt given for it, by the agent of the defendant, 
specified that there should be no liability for any loss, 
unless the claim therefor should be made at the receiv- 
ing office of the defendant within thirty days after the 
date of the receipt. In an action for damages fora 
non-delivery of the package, it appeared that the 
plaintiff was not informed of the non-delivery until a 
year had elapsed from the date of the receipt. Held, 
that plaintiff could recover, notwithstanding the 
limitation in the receipt. Southern Express Co. v. 
Caperton, 118. 

2. Two bales of cotton were delivered by C. to the 
Southern Express Company to be transported to 
Selma. The printed receipt given by the agent of the 
company specified that the company should not be 
held liable for any loss or damage unless proved to 
have occurred “through the fraud or gross negligence 
of its agents ;’’ that, if no value was stated at the time 
of the delivery to the company by the shipper, the 
company should not be responsible in “a sum exceed- 
ing $50” for the loss or damage of ‘“‘each package,” 
and that the company should not be responsible for 
the safety of the property after its arrival at its desti- 
nation. No value was stated by the shipper when the 
cotton was delivered for transportation, nor was a 
statement of value requested by the agent of the com- 
pany. The cotton was carried to its destination, and 
there delivered to the wrong person, whereby it was 
lost to the owner. In an action by C. to recover for 
the loss of the cotton, held, that a recovery could be 
had for the full value of the cotton. Southern Express 
Co. v. Crook, 140. 

3. Railroad companies, in the absence of statutory 
requirement or of special contract, are not liable as 
common carriers in the transportation of animals. 
The Michigan Southern and Northern Ind. R. R. Co. v. 
McDonough, 406. 

4. Where a person purchases a through ticket over 
several railroads, and procures a corresponding check 
for his baggage, and the baggage is afterward lost, the 
company on whose road it is lost is responsible there- 
for; but the evidence must show that it came to the 
hands of the company charged with the loss, and that 


COMMISSION MERCHANT. 





it was lost by them. Chicago and Rock Island R. R. 
Co. v. Fahey, 587. 

5. In an action against a railroad company to recover 
for the loss of a box of goods, it appeared that the box, 
marked to the plaintiff at Washington, D. C., was 
delivered to the company at Peoria, IIl., for whicha 
receipt was given, headed “through freight contract,” 
but stipulating that their responsibility should cease at 
the terminus of their road. Among the conditions 
attached to the bill of lading was the following: “‘ The 
responsibility of this company as a common carrier, 
under this bill of lading * * * * to terminate 
when the goods are unloaded from the cars at the 
place of delivery.’”’ The evidence showed that through 
freight was never unloaded or delivered at the ter- 
minus of the company’s road, but forwarded to its 
place of destination in the cars in which it was re- 
ceived. Held, that plaintiff could recover whether the 
loss occurred on the company’s road or beyond the ter- 
minus. Toledo, P. and W. R. R. Co. v. Merriman, 590. 

6. A common carrier of goods, by water, received a 
cargo of barley under a bill of lading, specifying that 
the property was to be delivered in good order at the 
place of destination without delay, that damage or de- 
ficiency in quantity was to be deducted from the 
charges, and freight was payable on delivery. A violent 
storm arose on the passage, and a jettison was necessi- 
tated. Held, that the carrier was entitled to freight 
upon the amount actually delivered without deduction 
for loss. Price v. Hartshorn, 645. 

7. A common carrier by water is exempted from lia- 
bility for the loss of baggage by fire occurring without 
his design or neglect, under the act of congress of March 
3, 1851, entitled ‘‘ An act to limit the liability of ship- 
owners and for other purposes,’ such baggage being 
“goods and merchandise” within the meaning of the 
act. Chamberlain v. The Western Trans. Co., 681. 

8. Where a common carrier, a railroad company, by 
agreement with the consignee and for mutual conveni- 
ence, stores goods, which have arrived at their destina- 
tion, in its freight-house, for the night, and they are 
destroyed by fire without its fault, it will not be held 
liable. Fenner v. The Buffalo State Line R. R. Co., 709. 

See Carrier; Railroads. 
COMMUTATION TICKET. See Carrier. 
COMPROMISE. See Statute of Limitation, 2. 
CONFEDERATE MONEY. See Promissory Note, 2, 3. 


CONFEDERATE STATES. See Constitutional Law, 2; 
Stamps. 
CONFLICT OF LAWS. See Jurisdiction. 


CONSIDERATION. See Constitutional Law, 2; Husband 
and Wife; Promissory Note, 2, 3. 
CONSTITUTIONAL LAW. 

1. An act declaring that all estates granted for any 
religious, educational or charitable uses shall forever 
remain to such uses, and shall also be exempt from the 
payment of rates, is not a contract between the State 
and the grantor or grantees; and a subsequent act, 
taxing such of those estates as have been leased or con- 
veyed in such a manner as to yield no longer an annual 
income for such use, is valid. Lord v. Town of Litch- 
field, 41. 

2. Section 1 of ordinance No. 38, adopted by the State 
convention of 1867, and declaring that ‘all contracts 
for the sale of land which are incomplete by reason of 
the purchase-money being unpaid, or the title deeds 
and conveyances being unexecuted, and which sale 
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cook place between the llth day of January, 1861, and 
the 9th day of May, 1865, unless paid for, or contracted 
to be paid for, in the legal currency of the United 
States or property other than slaves, are hereby de- 
clared null and void at the option of the parties, or 
either of them,’’ impairs the obligation of contracts, 
and is, therefore, unconstitutionaland void. Roach v. 
Gunter, 132, 

3. By the constitution of Iowa, article 2, section 1, it 
is provided that “every white male citizen of the 
United States, of the age of twenty-one years, who 
shall have been a citizen of this State for six months 
next preceding the election, and wf the county in which 
he claims his vote sixty days, shall be entitled to vote 
at all elections which are now or hereafter may be 
authorized by law.” A registry law providing that 
“‘no vote shall be received * * * * from any person 
whose name does not appear on the register, unless the 
person offering to vote shall furnish the judges of elec- 
tion his affidavit of election,’’ etc., is not incompatible 
with the above provision of the constitution, and is 
valid. Edmonds v. Banbury, 177. 

4. An act of the legislature, declaring a tax deed 
conclusive evidence that all of the essential require- 
ments of the law regulating the exercise of the tax- 
ing power were complied with, is unconstitutional. 
McCready v. Sexton & Son, 214. 

5. An act of the legislature authorizing municipal 
aid to railroads, by taxation, is unconstitutional. The 
People v. The Town of Salem, 400. 

6. An act of the legislature authorizing county com- 
missioners to lay out a bridge, owned by private indi- 
viduals as a highway, and to apportion between the 
county and the towns benefited the damages to be 
paid therefor, is a constitutional exercise of the right 
of eminent domain. Haverhill Bridge Proprietors v. 
County Commissioners, 518. 

7. The payment of such damages need not precede 
the seizure, but the means for securing indemnity need 
be such that the owner will be put to no risk or un- 
reasonable delay. Ib. 

8. A statute requiring a railroad corporation, whose 
charter is subject to amendment, alteration or repeal 
at the pleasure of the legislature, to establish a flag 
station at a certain point on its line, and to erect there 
a station-house, at which at least two trains each way 
shall stop each day, is not in violation of the constitu- 
tion of the United States as impairing the obligations 
of a contract. Commonwealth v. Eastern R. R. Co., 
558. 
9. A special statute of Maine authorizing the supreme 
judicial court of that State, in its discretion, to decree 
a divorce between parties named, which, under the 
general law, the court had no power to do, is unconsti- 
tutional as granting a special indulgence by way of 
exemption from the general law. Simonds v. Simonds, 
576. 

See Promissory Note. 


CONTEMPT. 

Plaintiff was subpoenaed to make his affidavit before 
a justice of the peace, but, refusing to comply, he was 
committed by the justice, whereupona writ of habeas 
corpus was obtained from the supreme court. Held, 
that he must remain in custody, although his affidavit 
could not be used in the proceeding for which it was 
required, on the ground that when a person is being 
punished for contempt, unless the proceedings leading 
thereto are so grossly defective as to render them void, 


the judgment of commitment, in the absence of stat- 

ute, cannot be reviewed in any other tribunal. Robb 

.v. McDonald, 211. 

CONTRACT. 

1. The lex fori governs as to the proof of the con- 
tract; the lex loci contractus as to the obligations of the 
contract. Downer v. Chesebrouyh, 29. 

2. A writing obligatory given for the purchase price 
of a slave in Kentucky, while slavery was legal in that 
State, may be recovered upon in Illinois, and the sub- 
sequent abolition of slavery does not affect the validity 
of the note. Roundtree v. Baker, 597. 

See Common Carrier, 1, 2, 3,5; Constitutional Law, 1, 
2; Evidence, 1; Insurance; Master and Servant, 2; 
Mistake. 

CONTRIBUTORY NEGLIGENCE. See Master and Servant, 1. 
CONVERSION. See Barratry; Infant. 
CONVEYANCE. 

A father voluntarily conveyed lands to his infant 
children, acknowledged the deed and placed it on 
record, but did not deliverit. Afterward he petitioned 
to have the cloud of the deed removed from his title. 
Held, that having the deed recorded was sufficient 
delivery to the infant children, and that the petition 
must be dismissed. Cecil v. Beaver, 174. 

See Crops; Deed; Husband and Wife, 3; Mistake. 

CROPS. 

A crop of corn, ripe, but still standing uncut in the 
field, passes by deed with the freehold. Tripp v. Has- 
ceig, 388. 

CROSSWALK. See Municipal Corporation, 4. 
COUNTERSIGNING. See Insurance, 17, 19. 
courts. See Jurisdiction. 

CURRENCY. See Certificate of Deposit. 


DAMAGES. See Action; Constitutional Law, 6, 
Measure of Damages; Master and Servant, 6; 
Municipal Corporation, 5; Railroad Com- 
pany, 1, 5, 6,7; Telegraph. 
DAMNUM ABSQUE INJURIA. See Highway; Railroad 
Company, 1, 8. 
DEDICATION. See Municipal Corporation, 2. 
DEEDS. 

1. R. purchased the interest of C., a judgment debtor, 
inland. The deed to C. contained a false description, 
and R. attempted to strengthen his title by procuring 
a new deed, containing a true description from the 
granter of C. The new deed was never delivered to or 
accepted by C. Held, that R. obtained no legal title 
by the procurement of the newdeed. Rogers v. Carey, 
322. 
2. Where a statute requires that a deed of land shall 
be attested by witnesses, such attestation jg essential 
to a valid conveyance. Crane v. Reeder, 430. 

3. Where the title of A., an alien, tolands in Michi- 
gan territory was confirmed by act of congress of 1807, 
and he died, leaving a child, born in England but not 
naturalized, the lands escheated to the territory, and 
finally to the State of Michigan, and the State had the 
power tv reconvey them without inquest of office- 
found. Ib. 

4. Under an agreement to sell land, a covenant to 
convey a good title does not necessarily entitle the 
covenantee to a warranty deed. Kyle v. Kavanaugh, 
560. 

See Conveyance; Crops; Eviction; Husband and Wife, 
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DELIVERY. See Conveyance; Deeds, 1; Statute of action by a bona fide holder for value. First National 
Frauds, 4. Bank v. Hall, 698. 
DESERTION. See Divorce. 6. In an action by plaintiff against a railroad com- 


DEVASTAVIT. See Mortgagor and Mortgagee. 
DISCHARGE. See Bankruptcy, 5; Insolvent Laws. 


DIVORCE. 


The fact that a husband has for more than five years 
intentionally abandoned all matrimonial intercourse 
with his wife, against her consent, and has refused her 
his companionship and the protection of his home, is 
sufficient to entitle her to a divorce for desertion, not- 
withstanding the husband has from time to time con- 
tributed to her support. Magrath v. Magrath, 579. 

See Constitutional Law,9; Husband and Wife,1; Prom- 
issory Note, 8. 
poags. See Malicious Prosecution, 2. 
DOMICILE. See Settlement. 


DUNNAGE. See Insurance, 23. 


EASEMENTS, 


The owner of a warehouse located on a street through 
which arailroad runs has the right to unload goods from 
a car standing on the track, by means of skids, extend- 
ing from the car to the warehouse; provided there is 
ample room to accommodate travel on the other side 
of the street, and the time occupied in unloading is 
reasonably short. The right of a railroad corporation 
to stop its cars in the street and unload them in a 
reasonable time and manner is incidental to the right 
of transit. Matihews v. Kelsey, 248. 


EMANCIPATION, 


A warranty made in 1856, on the sale of slaves, “‘ that 
the title of said slaves was warranted for the life of 
said negro slaves,” is not broken by the emancipation 
of the slaves by the government of the United States 
during the civil war. Fitzpatrick v. Hearne, 128. 


EMANCIPATION PROCLAMATION. See Promissory Note, 1. 
EMINENT DOMAIN. See Constitutional Law, 6. 
EQuITy. See Insurance, 11; Mistake. 
ESCHEATS. See Deed, 3. 


EVIDENCE. 


1. In an action in Connecticut against the indorser 
of a promissory note, made and indorsed in blank, in 
New York, where it was made payable, held, that evi- 
dence of a special parol agreement, that the indorse- 
ment was only for collection, was admissible, although, 
by the law of New York, a parol contract cannot be 
introduced in evidence to change the legal import of a 
blank indorsement. Downer v. Chesebrough, 29. 

2. A witness, who was a foreigner, testified that he 
had never made a certain statement to any one. To 
impeach the witness in respect to the statement L. was 
called, to whom. the witness had conversed only 
through an interpreter. Held, that L. could not tes- 
tify as to the fact of witness having made the state- 
ment, but that the interpreter who had communicated 
the statement to him must be produced and sworn. 
State v. Noyes, 37. 

3. A promissory note, not stamped as required by 
the United States revenue laws, is admissible as evi- 
dence in a State court. Sammons v. Halloway, 465. 

4. Letter press copies of correspondence are never 
secondary evidence. Foot v. Bently, 652. 

5. Evidence to show that a bill was fraudulently 
diverted from its original purpose is inadmissible in an 





pany for injuries sustained in consequence of a broken 
rail, the mere fact that a train had just passed over the 
road is not sufficient evidence to raise a question for 
the jury as to whether the rail was broken before 
plaintiff’s train reached it. McPadden v. The New 
York Central Railroad Co., 7 


See Constitutional Law, 4; Foreign Law Insurance, 17; 
Mortgage; Partnership; Railroad Company, 3, 8. 
(To be continued.) 


—-- eee 


BOOK NOTICES. 


Fire Insurance Cazes, being a collection of all the 
reported cases on Fire Insurance, in England, Tre- 
land, Scotland and America from the earliest 
period to the present time, chronologically ar- 
ranged. Vol. 1, covering the period from 1729 to 
1839, with notes and references by Edmund H. 
Bennett. New York. Hurd & Houghton, 1872. 

The value of collections of cases on particular 
branches of law has been most thoroughly established 
and the favor with which they are received by the 
profession is clearly indicated by the number of such 
works which have recently been issued. The utility 
of a collection like the one before us on a subject of 
such magnitude and importance can hardly be overes- 
timated. The reported decisions on Fire Insurance are 
scattered through thousands of volumes, and the great 
majority of them are therefore practically inaccessible 
to most lawyers, and they are compelled to rely 
mainly on the statements of text-bvoks, which are 
themselves, too often, inaccurate and unreliable. 
With such a labor-saving machine as this collection, 
every lawyer can go directly to the primary sources 
of the law and thoroughly examine every question for 
himself. 

Mr. Bennett has, as usual, done his part of the ‘work 
in a most thorough and able manner,and some of the 
notes added by him to cases will be found of great 
value as explaining the true grounds and effect of the 
decisions, and illustrating the principles involved by an 
examination of analogous cases on other branches of 
the law. 

We most heartily commend the work to the profes- 
sion. The second volume will be issued speedily. 





A Treatise upon the Law applicable to Negligence, by 
Thomas William Saunders of the Middle Temple, 
barrister at law, with notes of American cases by 
av Hooper. Cincinnati: Robert Clark & Co., 

rs 

The law of negligence is not, of itself, very difficult 
or obscure; but, owing to constantly changing circum- 
stances and the diverse views of particular circum- 
stances entertained by different people, the application 
of the law is peculiarly difficult. While, therefore, its 
principles are not numerous, the cases involving it are 
almost innumerable. Mr. Saunders accomplished, in 

a most satisfactory manner in this treatise, the task 

of stating these principles clearly and forcibly, and of 

giving a sufficient number of the English decisions to 
illustrate fully the application of these principles to 
almost every conceivable combination of circumstan- 
ces. The arrangement of the subjects and the method 
of treating them are most admirable. The American 
editor has contented himself with referring the reader 
to these leading American cases only, which illustrate 
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or deny the doctrine laid down in the text. He would 
have done still greater service to the practitioner had 
he made his references more full and comprehen- 
sive, but even in its present shape the work cannot fail 
to prove exceedingly useful to the American bar. To 
the student it will present the best view of the subject 
that he can obtain from a mere text-book. The editor 
has added a valuable chapter on the subject of Tele- 
graphs. 





A Brief Inquiry into the principles, effect and present 
state of the American Patent System, by H. & C. 
Howson, together with the Laws of the United 
States, relating to Patents, Trade-marks and copy- 
rights. Second edition. Philadelphia: John Camp- 
bell & Son, 1872. 

This brochure gives a brief summary of the general 
features of the patent laws of the United States, and 
some rather cogent arguments in defense of the Amer- 
ican plan of official examinations previous to the issue 
of a patent. The treatment is very general, and no at- 
tempt is made to go into details, ‘‘the object being 
simply,”’ as we are told in the preface, ‘“‘to map out 
those common principles and incidents which are of 
every-day application in dealing with property in orig- 
inal invention.”’ 


2+ 
oe 


NEW YORK STATUTES AT LARGE. 
CuHap. 91. 


Aw ActT supplementary to and amendatory of chapter 
eighty, of the laws of eighteen hundred and seventy, 
entitled ‘* An act to provide for the enrollment of the 
militia, for the organization of the National Guard 
of the State of New York, and for the public defense, 
and entitled the Military Code.”’ 

PASSED March 7, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SEcTION 1. Section one of the act entitled “* An act 
to provide for the enrollment of the militia, for the or- 
ganization of the National Guard ofthe State of New 
York, and for the public defense, and entitled the 
Military Code,” passed March seventeen, eighteen hun- 
dred and seventy, is hereby amended by striking out 
the word “ white’’ in the first line of the aforesaid first 
section. 

§ 2. This act shall take effect immediately. 





CHAP. 38. 
Aw Act providing for oa from the decisons of 
county superintendents of the poor. 
PASSED February 15, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

Section 1. Upon the decision hereafter by the su- 
perintendent or superintendents of the poor of any 
county in this State, of any dispute that shall arise or 
has arisen, concerning the settlement of any poor per- 
son, either or any of the parties interested in such de- 
cision may appeal therefrom to the county court of the 
county in which such decision shall be made. 

§ 2. Such appeal shall be made by the service, by 
the party appealing, upon the other parties interested 
in such decision, within thirty days after notice of the 
same, of a notice of appeal, which shall be signed by 
the appellant, and which shall specify the grounds of 
appeal. 

§ 3. The hearing of such appeal may be brought on 
by either party in or out of term, upon notice of four- 
teen days. 





§ 4. Upon such appeal a new trial of such matters in 
dispute shall be had before the county court, and its 
decision thereon shall be final and conclusive, and the 
same costs shall be awarded upon such appeal as are 
now allowed on appeals from courts of justice of the 
peace to the county courts. 

§ 5. All laws and parts of laws now in force, and 
which are inconsistent or in conflict with the pro- 
visions of this act, are hereby repealed. 


§ 6. This act shall take effect immediately. 


Cap. 100. 


An Act in relation to the dividends of life insurance 
companies. 
PASSED March 9, 1872. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SecTION 1. It shall be lawful for any life insurance 
company, organized under the laws of this State, to as- 
certain at any given time, and from time to time, the 
proportion of surplus accruing to each policy from the 
date of the last to the date of the next succeeding pre- 
mium payment, and to contribute the proportion found 
to be equitable either in cash, in reduction of premium, 
or in reversionary insurance, payable with the policy, 
and upon the same conditions as therein expressed at 
the next succeeding date of such payment; any thing in 
the charter of any such company to the contrary not- 
withstanding. 

§ 2. This act shall take effect immediately. 

CHap. 104. 
Aw Act in relation to trustees and directors of 
charitable and benevolent institutions. 
PASSED March 12, 1872. 

The People of the State of New York, represented 
in Senate and Assembly, do enact as follows : 

SEcTIon 1. No trustee or director of any charitable 
or benevolent institution, organized either under the 
laws of this State or by virtue of a special charter, shall 
receive, directly or indirectly, any salary or emolu- 
ment from said institution, nor shall any salary or 
compensation whatever be voted or allowed by the 
trustees or directors of any institution organized for 
charitable or benevolent purposes, to any trustee or 
director of said institution for services, either as trus- 
tee or director or in any other capacity. 


CHAP. 374. 


An Act toamend the act entitled ‘‘ An act to authorize 
the formation of gas-light companies,’’ passed Febru- 
ary sixteenth, eighteen hundred and forty-eight. 


PASSED April 25, 1872. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. Section second of the act entitled ** An 
act to authorize the formation of gas-light companies,”’ 
passed February sixteenth, one thousand eight hun- 
dred and forty-eight, is hereby amended so as to read 
as follows: 

§2. When the certificate shall have been filed as 
aforesaid, the persons who shall have signed and 
acknowledged the same, and their successors shall be a 
body politic and corporate, in fact and in name, by the 
name stated in such certificate, and by that name have 
succession, and shall be capable of suing and being sued 
in any court of law or equity in this State; and they 
and their successors may have a common seal, and 
make and alter the same at pleasure; and they shall, by 
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their corporate name, be capable in law of purchasing, 
holding and conveying any real and personal estate 
whatever, which may be necessary to enable the said 
company to carry on the operations named in such cer- 
tificate; and said company may, from time to time, 
borrow such sums of money as may be necessary for 
carrying: on said operations, not exceeding one-half 
the capital stock of said company, and may issue and 
dispose of its bonds for any amount so borrowed, and 
mortgage the corporate property and franchises of said 
company to secure the payment of any debt contracted 
by it for the purposes aforesaid. 

§ 2. Section three of said act is hereby so amended, 
that the stockholders of any such company may elect 
not to exceed thirteen, instead of nine directors, to 
manage the affairs of such company. 

§ 3. This act shall take effect immediately. 


CHap. 285. 


AN Act to amend an act entitled “‘ An act to extend 
the powers of boards of supervisors, 7 =! - 
counties of New York and Kings,” renee 
eleventh, one thousand eight hundred an cedhem 


PASSED April 19, 1872; three fifths being present. 
The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 


Section 1. An act entitled ‘‘ An act to extend the 
powers of boards of supervisors, except in the counties 
of New York and Kings,”’ passed May eleventh, eight- 
een hundred and sixty-nine, is hereby amended by 
adding at the end thereof an additional section as 
follows: 

§ 9. The board of supervisors of Queens county, in 
addition to the powers conferred by the first section of 
this act, shall have power at any meeting of which no- 
tice is given as hereinafter provided, to authorize the 
supervisors of any town or towns in such county, on 
written application of the supervisor, town clerk, jus- 
tices of the peace and commissioners of highways, or 
a majority of them, of such town, or if more than one 
town is affected thereby, then of said officers or a ma- 
jority of them of each of such towns, to borrow such 
sum of money for and on the credit of such town or 
towys as the said town officers may deem necessary to 
lay out, build, widen, grade, macadamize or repair any 
road or roads, or to purchase for public use any plank 
road, turnpike or other toll road or toll bridge in such 
town or towns, or to pay any existing debt in- 
curred in good faith by or on behalf of such town, 
for such purpose, before the passage of this act; and 
the said board of supervisors shall have power to pre- 
scribe the form of obligation to be issued on any such 
loan, and the time and place of payment, the time not 
to exceed ten years from the date of such obligation, 
and the rate of interest thereon, not exceeding seven 
per cent per annum. And the said board of super- 
visors shall have power, and it shall be their duty 
from time to time, as the said obligations shall be- 
come due and payable, to impose upon the tax- 
able property of such town sufficient tax to pay 
the said principal and interest of such obligations 
according to the terms and conditions thereof. 
In case the bridge or road so laid out, built, widened, 
graded, macadamized or repaired shall be situated 
in two or more towns in said county, then the said 
board of supervisors shall have the power to apportion 
the expense thereof among such towns in such propor- 
tions as may be just. If in the case of the building, 
widening or improving of any road, or of the purchase 





for public use of any toll road or toll bridge, the super- 
visors of the town or towns in which such road is loca- 
ted shall not be able to agree with the owners of the 
land required for such improvement or of such toll 
road or toll bridge, as to the price to be paid therefor, 
then the board of supervisors of the county shall have 
power to apply to the supreme court of the judicial 
district in which said county is situated, for the ap- 
pointment of three commissioners to appraise and de- 
termine the value of the land so required, or of such 
toll road or toll bridge. Such application and appoint- 
ment shall be made as in proceedings by railroad cor- 
porations to acquire title to real estate under existing 
statute, and the commissioners so appointed shall act 
and make report, and the owners of such lands or roads 
or bridges shall have similar right of appeal, and all in- 
cidental proceedings shall be conducted as in such 
railroad proceeding. When the value of said lands or 
roads or bridges shall in such manner have been finally 
determined, the said lands or roads or bridges shall 
vest in the town or towns in which they are respectively 
located, upon payment by said town or towns of said 
determined value, to the owners thereof, within 
six months after such final determination. Upon 
receiving the written application of town officers 
hereinbefore mentioned, the said board of supervisors 
shall publish a notice in every newspaper published 
in the town or towns affected by such application, 
which notice shall contain a copy of such application, 
and shall name a time and place when and where 
said board will meet to consider such application. 


CHAP. 357. 

An Act to amend an act entitled “An act for the in- 
corporation of villages,’’ passed April twentieth, 
eighteen hundred and seventy. 

PasseEp April 24, 1872; three-fifths being present. 


The Peo -_ of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


SEcTION 1. Section ten of title three of an act entitled 
“An act for the incorporation of yillages,” passed April 
twentieth, eighteen hundred and seventy, is hereby 
amended so as to read as follows: 

§ 10. No such account or claim shall be allowed by 
the trustees, unless it shall be made out in items and 
accompanied by the affidavit of the person claiming to 
have renderei the services or furnished the materials 
or made the disbursements therein charged, that the 
items of such account or claim are correct as to the 
service, materials and disbursements mentioned, that 
such services and materials were rendered and fur- 
nished and disbursements made for the corporation, 
and no part of such claim has been paid. The claim- 
ant may be examined, on oath, by the trustees, in rela- 
tion to said claim and the itemsthereof. The affidavit 
and oath herein mentioned may be taken before the 
president of the village, or any of the trustees or the 
clerk of the village, and when certified by either of 
them may be read in evidence in any court of this 
State in the same manner as oaths and affidavits taken 
and certified by a justice of the peace; but no fee shall 
be charged or received by any president or trustee for 
any oath or affidavit taken before them or either of 
them. Nothing herein shall be construed as prevent- 
ing the trustees from disallowing any account or claim 
in whole or in part when so made out and verified, nor 
from requiring other or further evidence of the cor- 
rectness and reasonableness thereof. Any person 
willfully swearing false in reference to any matter 
herein contained shall be guilty of perjury. 
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AN ENGLISH VIEW OF THE LEGAL PRO- 
FESSION IN AMERICA. 
(Concluded.) 

This point is forcibly put by an able writer in the 
American Law Review for April, 1871: 

“Lawyers are rightly called the most conservative 
class in a democracy, and their influence in the gov- 
ernment pronounced to be the most powerful existing 
security against its excesses. It follows that the class 
of politicians who profit by those excesses must be hos- 
tile to the legal profession, and the antagonism is none 
the less real for being unavowed. The people are 
never jealous of lawyers; they trust the legal profes- 
sion because its interest is really the same with their 
own, and because its intelligence guides them best in 
pursuing that interest. In doing so it thwarts the 
demagogue, whose interest it is to flatter popular 
passion or vanity. The French publicist held the 
opinion that lawyers would always maintain the lead 
in ademocracy. He could not forecast the influen- 
ces which, in the last quarter of a century, have 
so enormously increased the control of mere politi- 
cians. * * * The democratic principle is a slow, 
strong solvent of forms and symbols. So strong that 
it may even be artfully misdirected to attack the sub- 
stance and weaken the reality of the thing symbol- 
ized. Therefore much of the democratic teaching of 
the day encourages a sort of unformed notion that 
the destruction of class peculiarities will have a mag- 
ical power to efface differences of nature and make all 
men alike wise, good and happy. Such a notion easily 
breeds the mistake of regarding superior morality 
and intelligence as an unwarranted privilege, Any 
eminence is undemocratic; the Cleon of the hour ex- 
claims: “superiority of any kind is treason to the great 
declaration, and any calling or profession that rests 
upon such superiority, and maintains and protects 
itself by cherishing it, is unconstitutional, or we will 
speedily make it so.” 

The subject of the article from which I quote is the 
formation of the Bar Association of New York, and 
the somewhat gloomy views it expresses seem to be 
suggested chiefly by the phenomena of that city; 
which, as has already been remarked, are quite ex- 
ceptional. It is true, however, that throughout the 
States the bar is very much less of a caste or guild 
than it is in England, and that its members are less 
sensitive to professional opinion. The circumstances 
of the country, and the pervading faith in the princi- 
ple of laissez faire have prevented the establishment 
of any system of professional government: there is 
no tribunal corresponding to our Inns of court. The 
control which is by law vested in the State judges is 





not, and could not, well be used to much purpose. Even 
so apparently trivial a circumstance es the absence of a 
peculiar costume has contributed to weaken the feel- 
ing of collective dignity and responsibility of the 
profession, and of the duty which each member owes 
to the whole body,— has increased that perilous sense 
of the loss of the individual in the mass, which is 
so marked in huge and swiftly changing communities. 
I am far from meaning to say that, except perhaps in 
such a place as New York, the want of a stricter 
system has as yet been injuriously felt. Where the 
tone of society is high and pure, as it is in by far the 
greater part of the country, and conspicuously in New 
England and the best. of the western States, the tone 
of the bar is high and pure also. But where bad 
symptoms have shown themselves there have been 
no legal and efficient means of dealing with them. 

This state of things has led in these last few months, 
to the formation in New York city of a voluntary or- 
ganization intended to foster the esprit de corps of the 
profession, and enable it to act more effectively in the 
pursuit of common objects, and above all (although 
for obvious reasons this has not been prominently put 
forward) to exercise a sort of social censorship, by 
excluding or expelling unworthy persons from its 
membership. So far,this Bar Association is a mere club, 
with no official position; but it is hoped that it may, 
some day, acquire regular disciplinary powers. Its 
leaders are men of the highest character and abilities, 
and the example they have set in founding it has 
already been followed by the establishment of similar 
organizations in Pennsylvania and Maryland. 

One naturally asks, what is there that we in Eng- 
land may learn from a survey of the condition and 
prospects of our profession in the United States? 
Many of its characteristics are intimately bound up with 
social and political phenomena unlike those of Eng- 
land, and are, therefore, to us matters rather of specu- 
lative than of practical interest. Others, as for instance 
the results attained by the schools of law, which have 
a considerable influence in elevating the tone of the 
profession, as well as in making it more efficient, 
deserve to be carefully noted witha view to imitation. 
And a great deal of light is certainly thrown, by a 
study by the state of things in America, upon a ques- 
tion which has already been raised in this country, 
and is likely to be more and more eagerly discussed, 
especially if our courts are still further localized, 
—the question whether or no the present separation 
between barristers and attorneys ought to be main- 
tained. Before concluding, a few words may be said 
upon this matter. 

There are two sets of persons in England who com- 
plain of our present arrangements —a section of the 
solicitors, who are debarred from the exercise of ad- 
vocacy, and therefore from the great prizes of the 
profession, as well as, to a considerable extent, from 
public life; and a section of the junior bar, whose 
members, depending entirely on the patronage of the 
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solicitors, find themselves, if they happen to have no 
private connections among that branch of the profes- 
sion, absolutely unable to get employment, since 
a strict code of etiquette forbids them to undertake 
certain sorts of work, or to do work except on a fixed 


scale of fees, or to take work directly from a client,’ 


or to form partnerships with other counsel. An at- 
tempt has been made to enlist the general public in 
favor of a change, by the argument that law would 
be cheapened by allowing the attorney to argue and 
carry through the courts a cause which he has pre- 
pared for trial ; but, so far, the general public has not 
responded. 

There are three points of view from which the 
merits or demerits of a change may be regarded. 
These are the interests respectively of the profession, 
of the client, and of the nation and community at 
large. 

As far as the advantages of the profession in both 
of its branches is concerned, the example of the 
United States seems to show that the balance of ad- 
vantages isin favor of uniting barristers and attor- 
neys in one body. The attorney has a wider field, 
greater opportunities of distinguishing himself, and 
the legitimate satisfaction of seeing his cause through 
all its stages, The junior barrister finds it far easier 
to get on even as an advocate; and, if he discovers 
that advocacy is not his line, is able to subside into 
the perhaps not less profitable or agreeable function 
of a solicitor. The senior barrister or leader does, 
no doubt, suffer, for his attention is more distracted by 
evils of different kinds; he is sometimes obliged, even 
if he has junior partners, to take up petty work for 
the sake of keeping a client; he finds it less easy to 
devote himself to a special department of law, and 
elect to shine in it; he assumes the weight of re- 
sponsibility for the whole conduct of the case, which 
with us is so divided between counsel and attorney 
that either can charge a miscarriage on the other. 

The gain to the client is, perhaps, even clearer; and 
even those (few, very few) American counsel who 
say that for their own sake, they would prefer the 
English plan of a separation, admit that the litigant 
is more expeditiously and effectively served where 
he has but one person to look to and deal with 
throughout. It does not suit him, say the Americans, 
to be lathered in one shop and shaved in another; he 
likes to go to his lawyer, tell him the facts, get an off- 
hand opinion, if the case be a fairly simple one (as it 
is in nine times out of ten), and issue his writ with some 
confidence; whereas, under the English system, he 
would either have to wait till a regular case for the 
opinion of counsel was drawn, sent to a barrister, and 
returned written on after some days, or else take the 
risk of bringing an action which turned out to be 
ill-founded. It may also be well believed that a case 


is, on the whole, better dealt with when it is kept in 
one office from first to last, and managed by one per- 
son, or by partners who are in constant communication. 





Mistakes and oversights are less likely to oecur, 
since the advocate knows the facts better, and has 
almost invariably seen and questioned the witnesses 
before he comes into court. It may indeed be said 
that an advocate does his work with more ease of 
conscience, and, perhaps, more sang froid, when he 
knows nothing but his instructions. But American 
practitioners are all clear that they are able to serve 
their clients better than they could if the responsi- 
bility were divided between the man who prepares 
the case, and the man who argues or addresses the 
jury. 
The client, however, is also a member of the 
nation, and the nation has an interest, over and above 
that’ which some of its members have as litigants, 
in the administration of justice and the well being of 
the legal profession. It is concerned to have the scien- 
tific character of the law maintained, and the work 
of legislation done, not only with substantial good 
sense, but with elegance and symmetry of form. 
It is also concerned to see that those whose occupa- 
tion makes them the natural guardians of the law, 
and a check upon any misconduct of the bench, 
should maintain their influence and exercise it with 
zeal and public spirit. The political functions of the 
legal profession, important in all States, are, perhaps, 
most important in a democracy, where it is an element 
of permanence, advising and controlling the ever 
fluctuating currents of popular opinion. These func- 
tions cannot be rightly discharged unless the profes- 
sion sets an example to the country of purity, dig- 
nity and self-control. Now the most important part 
of the profession, for political purposes, is that part 
corresponding to the bar in the English sense of the 
term, which is in direct contact with the judges, 
which conduct causes in the courts, which cultivates 
oratory, and thereby influences representative assem- 
blies and public meetings. This comparatively small 
body can, owing to its smallness, be kept under 
strict control, may cherish a strong professional feel- 
ing, and may therefore be with safety allowed certain 
exceptional privileges. In the immense mass of the 
whole profession it is all but impossible to maintain an 
equally high standard of honor and duty. The scien- 
tific character of the law, its precision and philo- 
sophical propriety, may perhaps be best secured by 
setting apart (as in England) a section of the profes- 
sion who can the better devote themselves to it, in 
that they are not distracted by undertaking work 
which is not properly legal, such as is much of the 
work done in an attorney’s office. The conscience or 
honor of a member of either branch of the profes- 
sion is exposed to less strain where the two branches 
are distinct. The counsel is under less temptation 
to win his cause by foul means, since he is re- 
moved from the client by the interposition of the 
attorneys, and, therefore less personally identified 
with the success of the client’s scheme. His relation 
to the judge is a more independent one than if his fee 
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were to depend on his success in the suit, as it does 
where a share of the proceeds, or a commission on the 
proceeds, is given to the advocate, a practice hard to 
check where the advocate 1s also the attorney; he is, 
therefore, less likely to lead a judge astray or to take 
advantage of a judge’s corruption. He probably has 
not that intimate knowledge of the client’s affairs 
which he must have if he had prepared the whole case, 
and is, therefore, less likely to be drawn into specu- 
lating, to take an obvious instance, in the shares of a 
client company, or otherwise playing a double and 
disloyal game. Similarly it might be shown that the 
attorney also is less tempted than if he dealt immedi- 
ately with the judge, and were not obliged, in carry- 
ing out the schemes of a fraudulent client, to call in 
the aid of another practitioner amenable to a strict pro- 
fessional discipline. And lastly, it is urged that where 
as in England and generally in America, judges are 
taken exclusively from the bar (whereas on the con- 
tinent the judicial profession is distinct from that of 
advocacy), it becomes specially important to provide 
that no one should mount the bench who has not 
proved his talents as an advocate, and acquired in 
that capacity the confidence of the public. 

Such are some of the arguments which one hears 
used in America as grounds for preferring the double 
system, and they are worth considering, although it 
may well be thought that their force would be greatly 
diminished 
than now exists there for trying and punishing pro- 
fessional offenses. 

Which way the general balance of advantage lies 
is too intricate a question to be discussed at the end 
of a paper. But most people will admit that our 
present English rules are not satisfactory, and that 
the example of America is on the whole in favor of a 
somewhat freersystem. It has, for instance, been sug- 
gested that there should be an easier and quicker pass- 
age from either branch of the profession to the other 
than is now permitted here; that barristers should be 
allowed to be retained directly by the client, even 
though he must have the attorney’s part of the work 
done by an attorney; that barristers should be per- 
mitted to form partnerships among themselves, and to 
work for lower fees than etiquette now allows, even 
gratis if they wish, maintaining, however, the pro- 
hibition to bargain for the payment by the result. It 
is argued, and with much force, that there is no reason 
why students preparing for one branch of the profession 
should not be educated along with candidates for the 
other, and allowed to compete in the same examinations, 
In any case, it is pretty clear that a change of some 
kind will come, or rather that the changes already 
begun by the establishment of county courts will be 
carried further. There is still time to provide that 
such change should take a good form, and should not 
consist, as some reformers wish it to do, simply in the 
absorption of the bar by the attorneys. This, I ven- 


if some more effective tribunal existed 


ture to think, would be a misfortune, not perhaps for 





the present members of the bar, but for the country 
at large. 

Our English bar and bench have been in so whole- 
some a state, for the last two centuries, despite the 
political crises we have passed through, that we are 
perhaps too apt to fancy such a state of things nor- 
mal and to undertake the dangers of a lapse. The 
circumstances of New York city, whose judges were, 
forty years ago, as reputable as those who set at 
Westminster, is a serious warning that the evils whose 
existence we have so often heard of in Spain, Italy 
and France may come to prevail in English-speaking 
communities also, As fresh pestilences arise when 
the old form of diseasé seems worn out, so the perpet- 
ual vices of mankind assume a new shape ina new 
era, being, in substance, still thesame. In the middle 
ages the perversions of justice were mostly due to 
the oppressions of a king or of powerful nobles. 
Now, fraud takes the place of violence, and we have 
to fear the influence of huge masses of ignorant men, 
swayed by unscrupulous leaders, and of prodigious 
accumulations of wealth in the hands of individuals 
or companies. Fortunately, the danger in America 
is less than it might appear, less than it would be in 
a small country like England. The territory is so 
extensive, the different States so independent, and, in 
many respects, so unlike one another, the general tone 
of the population so healthy that the infection need 
not spread quickly, and may be checked (as, at this 
moment, in New York) before it has spread far. 

The moral, however, which the bare existence of 
such mischiefs teaches, is none the less grave, That 
moral is, in its most general form, the extreme import- 
ance of repressing corruption in all its forms; and in 
doing so, of not simply trusting to public opinion, 
however sound for the moment, but of providing 
some regular means of noting and pouncing upon the 
evils in its first beginning. More particularly, it 
suggests to us the desirability of doing every thing 
to enhance the dignity of the judicial office, and to 
quicken in its holders a sense of their responsibilities ; 
and it warns us to keep within moderate limits the 
jurisdiction of local courts, whose judges have not 
that protection against dangerous influences which 
their social position, their incomes, and a watchful 
public opinion, give to the eminent men who sit in the 
superior courts of common law and equity. 

The example of our country is of the more conse- 
quence, as it influences so many communities else- 
where, and especially in the colonies,— communities 
exposed to dangers and temptations similar to those 
of New York. That its example is on the whole so 
good is legitimate matter for satisfaction. Much has 
been said lately of the decadence of England; nor is 
there any harm in having our weaknesses pointed 
out, so long as suspicion is not thereby sown between 
ourselves and our true natural allies. But no country 
can be in a state of decay while it continues to uphold 
public purity—the purity of the bar, of the bench, 
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and of political life. Such purity is not only a chief 
source of a people’s happiness, but the great souree 
of its strength; for it is the foundation of that mutual 
confidence between citizen and citizen, between the 
governors and the governed on which, in moments 
of national peril, every thing depends. 

James Bryce. 
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INDIANA, 


The constitution of this State, established in June, 


1816, provided that the judicial power of the State, 
both as to matters of law and equity, should be vested 
in one supreme court, in circuit courts, and such other 
inferior courts as the general assembly should, from 
time to time, direct and establish. In May, 1817, 
the first term of the supreme court was held; but no 
reports of its adjudications were published until 1830, 
when Isaac Blackford, one of the judges of the court, 
published a volume containing selections from the 
decisions of the court, made from the time of its or- 
ganization until 1827. Judge Blackford’s Reports 
comprise eight volumes and extend to 1847, when he 
was relieved of his duties as reporter, which he had 
long and efficiently discharged, by Thomas L, Smith, 
who reported, in one volume, the cases decided from 
May, 1848, to November, 1849. Smith’s Reports con- 
tain a list of the attorneys practicing, at the date of 
reporting, in the supreme court. By the new con- 
stitution, established in 1852, it was provided that 
the supreme court should give each decision in 
writing, and that the general assembly should enact 
appropriate laws for the speedy publication of these 
decisions; but, that no judge should be allowed to re- 
port such decisions. By an act of the legislature 
of February 5, 1852, it was provided that a reporter 
should be elected, at a general election, and that he 
should hold his office for the term of four years, “ if 
he should so long behave well;” but that the “pres- 
ent legislature shall elect said reporter, who shall 
hold his office until the next general election, until 
his successor shall be elected and qualified.” 
Whereupon, Horace E. Carter was elected by the 
legislature as the first official reporter under the new 
constitution. These reports were, by law, styled the 
“Indiana Reports,” and commenced with the un- 
published decisions of 1847-49. Mr. Carter reported 
two volumes, when he was succeeded by Albert S. 
Porter, the regularly elected reporter, who reported 
five volumes (3-7 Ind.), containing cases decided in 
1851-56. Gordon Tanner was the next reporter; he 
reported seven volumes (8-14 Ind.), comprising cases 
decided in 1856-60. Then follow Harrison’s Reports, 
by Benjamin Harrison, consisting of three volumes 
(15-17 Ind.), and containing cases decided in 1860- 
61; Kerr’s Reports, by Michael C. Kerr, consisting of 





five volumes (18-22 Ind.), and containing cases de- 
cided in 1862-64; and Harrison’s Reports (by B. 
Harrison, re-elected), consisting of seven volumes 
23-29 Ind.), and containing cases decided in 1864~ 
68. The present reporter is James B. Black, who 
has already reported four volumes (30-33 Ind.), con- 
taining cases decided in 1869-70. 


Inurvors. 

The first of the Illinois Reports was prepared by 
Sidney Breese, then a counselor of the supreme 
court, but afterward (and at the present time) judge. 
The publication of this volume (1 Ill.) was made in 
1831, and contained cases decided by the supreme 
court from its organization in 1819 to 1831. Mr. 
Breese has a modest preface to his work, stating the 
reasons for its publication, referring to the value of 
reports, giving the fact that it was the first publica- 
tion of the kind ever attempted in the State, and the 
author’s first essay, and closing with the following 
sentence: “It is an unpretending volume—the 
author of it being, though at a great distance, only 
an humble follower of those distinguished lawyers of 
Europe and America who have employed their time 
and talents on works of a similar kind, and from a 
similar motive —a desire to discharge, in some degree, 
that duty, which one of the sages of the law has 
said every man owes to his profession.” 

The author dates his preface at Kaskaskia, a town 
with a most beautiful Indian name. The work is 
copiously and well annotated, and does not warrant 
the misgivings and fears of the author expressed in 
his preface, unless his ideal report is far above the 
best specimens of reporting for the last half century. 
There is a second edition ofthis work with additional 
notes prepared by Edwin Beecher, and published in 
1861. 

In July, 1839, J. Young Scammon received the 
appointment of supreme court reporter, and produced 
a volume in which he takes occasion to say in his 
prefatory remarks, that “the continuance of the reports 
will depend upon the patronage of the profession. 
The work is published upon the responsibility of the 
reporter, and it has cost him a large sum of money. 
Should they be continued, he hopes that the ex- 
perience he has had in preparing this volume will 
enable him to present tothe public and to the pro- 
fession a more desirable production.” Mr. Scammon 
found the “continuance” of his reports a desirable 
thing, and, therefore, produced four volumes (2-5 IIL), 
consisting of cases decided from 1831 to 1844. On 
the resignation of Mr. Scammon, Charles Gilman was 
appointed reporter, and reported five volumes (6-10 
Ill.), containing cases decided in 1844-48. Mr. Gil- 
man died when about one-fifth of the last volume of 
his reports remained to go through the press, and 
with the approval of the court, Mr. C. B. Lawrence 
undertook to superintend the publication of the remain- 
der of the volume. This last volume contains the 
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rarety of an obituary notice of the reporter, together 
with the proceedings of the bar. It seems like a para- 
dox that a reporter should report his own death in 
the last volume of his reports. Upon the death of 
Mr. Gilman, E. Peck was appointed reporter, and 
commenced the publication of a series of twenty vol- 
umes (11-30 IIL), containing cases decided in 1849- 
62. This reporter having been appointed judge of 
the court of claims at Washington, resigned the office 
of reporter in April, 1863, whereupon Norman L. 
Freeman, the present reporter, was appointed. Free- 
man’s Reports have now reached twenty-four num- 
bers (31-54 IIl.), and contain cases decided in 1863- 
70. The reporter of Illinois is now appointed every 
six years, and may be removed for incompetency or 
other good cause shown. 


MIcHIGAN. 


The reports of the State of Michigan are divided 
into two classes, chancery and law. The earliest 
reports are Harrington’s Chancery Reports, by E. 
Burke Harrington, who was appointed reporter of the 
court of chancery in 1839. The labors of Mr. Har- 
rington were ended by death, so that he prepared but 
one volume, containing cases decided by Chancellor 
Farnsworth from 1836 to 1842. This reporter died 
before the whole of this work had been printed, and 
the publication of it was superintended by Henry N. 
Walker, who was appointed reporter and subsequent- 
ly produced Walker's Chancery Reports, consisting of 
one volume, and containing cases decided in 1843-45. 
The law reports begin with Douglass’ Reports, by 
Samuel T. Douglass, who reported two volumes, con- 
taining cases decided in 1843-47. The next reporter 
was Randolph Manning (who subsequently became 
judge) who reported in one volume (1 Mich.) cases 
decided in 1847-50. George C. Gibbs continued the 
series of Michigan Reports and published three 
volumes (2-4 Mich.), containing cases decided in 1850- 
57. The last volume of Gibbs’ Reports contains an 
interesting biographical article on the judges, both 
Territorial and State, contributed by B. F. H. With- 
erell, In 1858, Thomas M. Cooley was appointed 
reporter, and commenced the preparation of a series 
of reports comprising eight volumes (5-12 Mich.), 
containing cases decided in 1858-64. Mr. Cooley 
afterward became judge, and is at the present time on 
the bench. He is well-known as an able jurist and 
law writer. Elijah W. Meddaugh reported XIII 
Michigan, containing cases decided in 1864-5. This 
volume contained so many errors that it was furnished 
with two pages of errata. William Jennison was ap- 


pointed reporter in 1865, and prepared five volumes 
of the series (14-18 Mich.), containing cases decided 
in 1865-69. The present reporter is Hovey K. Clarke, 
who has already reported three volumes (19-21 Mich.), 
containing cases decided in 1869-70. 

In 1870, Charles R. Brown, judge of the ninth ju- 
dicial circuit, published a volume of reports styled 





the Michigan Nisi Prius Reports, containing cases 
decided at nisi prius in the circuit court in 1869-70. 
These reports, the author says in his preface, are de- 
signed for the benefit of the bench and bar of the 
State more particularly, and to produce greater uni- 
formity in practice in the several circuits of the State. 





CURRENT TOPICS. 


The act of congress which we print in another 
column is deserving of particular attention, not only 
from its great importance but as an indication that 
progress may be hoped for even in a federal court. 
It is in effect a triumph for the New York code of 
practice, and that in spite of the bitter opposition 
which the federal judges have always manifested to- 
ward that code. Hereafter the profession will not be 
required to learn two or three systems of practice, 
pleadings and forms in order to practice in both 
State and federal courts. Several other very im- 
portant provisions are contained in the act, notably 
section 14, which does away with the barbarous 
customs in vogue of fining a man and then keeping 
him in prison because he is too poor to pay. 


The law-making department of the United States 
government has closed its annual session; and the 
national legislators have separated to enter upon their 
respective civil pursuits. Congress, being the legisla- 
tive branch of the government, is designed to originate, 
deliberate upon, modify and enact such laws as the 
public welfare may in its judgment demand. While 
the late congress was, to some extent, employed in 
accordance with its constitutional design, and passed 
many laws of importance and desirableness, yet a 
great portion of the session was occupied in virtual 
political campaigning for the next presidential elec- 
tion. However, the lawyers have no reason to com- 
plain; for the less legislation there is, as a rule, the 
better is the condition of the country and the more 
symmetrical our jurisprudence. Constant changes in 
the body of the law, new and special laws for par- 
ticular localities, interests and classes, are the charac- 
teristics of modern legislation. While the laws are 
susceptible of improvement, if the changes proposed 
and effected are with reference to some large and 
intelligent plan; yet the incongruous and incoherent, 
the special and piece-meal legislation of the last few 
years, both national and State, is enough to discourage 
those who hope for any immediate harmonious modi- 
fication of our positive law. 


The government on board a ship at sea is as near 
an absolute monarchy as any thing which is con- 
ceivable. The law of the ship is the will of the cap- 
tain, who stalks the deck with the air and mien of 
a despot. A seaman who misbehaves or disobeys 
is peremptorily ironed; if he is boisterous while in 
chains, effectual means are taken to quiet him. On 
the 5th inst. Lieutenant-commander White, of the 
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United States steamer Kansas, caused the death of a 
seaman, named Cady, by suffocation, brought about 
by White holding one of the large deck swabs over 
Cady’s mouth while he was in irons for drunkenness, 
this treatment being adopted to make him stop his 
noise when he had been ordered so todo. While such 
cruelty may be exceptional; and while it may be 
necessary that the commanders of vessels should be 
invested with supreme power within their contracted 
domain, yet it is notorious that ship officers, both 
naval and mercantile, too often exercise their power 
with inexcusable severity, and for the gratification of 
that passion which resides in them, and which is as 
boundless as the ocean on which they sail. The poor 
sailor is lashed with as great fury as the storm lashes 
the sea, and retribution is as impossible, almost, in 
the one case as in the other. It is true that the law 
does not hold him guiltless who abuses his authority 
as a ship commander, provided such abuse can be 
established, but so much is left to his discretion that 
he is seldom called to account for the commission of 
the most flagrant and outrageous cruelties, even when 
his little kingdom floats shoreward, and he becomes a 
subject instead of a sovereign, and answerable for 
both present and past misdeeds. 


A considerable number of lawyers will convene at 
Geneva, to-day, called together under the treaty of 
Washington, which has thus far survived the wreck 
of consequential claims and the destroying agencies 
of scheming politicians. Whatever may be said of 
the management of the case on the part of the 
American lawyers, it is undeniable that they occupy 
an exalted position as jurists, both at home and 
abroad. There are no more able and illustrious law- 
yersin America than those selected by the govern- 
ment to represent the American case at Geneva. A 
picturesque region has been chosen by the treaty- 
makers as a fit spot for the assembling of a conven- 
tion of arbitrators appointed by five great powers 
of the earth, to consider the adverse claims of two of 
those powers. Away from home, separated from the 
countries whose corflicting interests will come up for 
settlement, hearing the grievances of the parties in a 
language foreign to those parties, the arbitrators will 
find it easy to forget to a large extent their individual 
and national peculiarities and characteristics and rise 
to an impartial and international consideration of the 
questions presented to them for deliberation. Cer- 
tainly no better combination of circumstances could 
have been effected for the just and impartial deter- 
mination of the Alabama claims upon broad inter- 
national principles; and both the British and Ameri- 
can lawyers will find, should the arbitration proceed, 
a grand opportunity for the exercise of their powers 
in the domain of universal and cosmopolitan law —a 
domain as comprehensive, complex and sublime as the 
human mind can comprehend—a domain co-exten- 
sive with the judicial relations of organized peoples. 





NOTES OF CASES. 

In Atkins v. Johnson, 43 Vt. 78 (to appear in 5 Am, 
Rep.) the plaintiff, a newspaper publisher, sought to 
compel the defendant to indemnify him for the damage 
which he had sustained in consequence of publishing a 
libel at the request of the defendant, and from the con- 
sequences of which the defendant agreed to indemnify 
him. The court held that the agreement was not en- 
forcible because it was an indemnity between joint 
wrong-doers. The decision in this case seems hard for 
the plaintiff, for the defendant, as it appears, represent- 
ed to the plaintiff that the article was all true, “that 
there was sufficient to back it up,” etc., and even after 
the publication of the articie, when plaintiff was 
requested by the injured person to reveal the name 
of the writer, defendant would not consent, and again 
offered to indemnify plaintiff if he was sued. But 
whatever the code of honor might have dictated as to 
the rights of the parties to this suit, it is quite clear 
that the code of law could not help the plaintiff out of 
his dilemma; for it is a principle as well settled as the 
mountains that the law will not intervene to enforce 
contracts conversant about illegal acts, where both 
parties are at fault. Chief Justice Pierpont, in his 
opinion, strikes the key-note of such cases when he 
says: “ Personally, it would have given me satisfac- 
tion to have decided the case for the plaintiff, if it 
could have been done without violating well-estab- 
lished and salutary rules of law.” 


In Draper v. Hitt, 43 Vt. 439 (to appear in 5 Am. 
Rep.), it was decided, approving Ellsworth v. Fogg & 
Harvey, 35 Vt. 355, that the surrender of a note by 
the owner to the maker to be canceled is equivalent 
to a release of the debt. In this case a note of $40 
was received as payment of a note of $60, which was 
surrendered to the maker; and the court held this to 
be a discharge of the larger note. The court gave as 
the ratio decidendi, that the general rule is, that pay- 
ment of part in discharge of the whole, does not in 
law discharge «he whole, if only shown by a written 
agreement or receipt or any proof not amounting to 
a release under seal; but that the surrender of the 
larger note for the smaller, with the understanding 
and express agreement that the latter should be re- 
ceived in’ full satisfaction of the former, is equiva- 
lent to a release and operates as a legal discharge. 
Whatever may have been the mental process by 
which the court arrived at the conclusion in this 
case, it seems to us that the latter half of the 
ratio decidendi as expressed is exceedingly arbi- 
trary ; for to hold that the surrender of a note to be 
canceled is equivalent to a release, is “begging the 
question.” The Vermont decision is supported how- 
ever by Pepper v. Aikens, 2 Bush. (Ky.) 25, and Ricketts 
v. Loring, id. 279, wherein the extreme doctrine is 
held that, in the absence of fraud or concealment, part 
payment of a debt is a satisfaction of the whole 
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if received by the creditor upon condition that it 
shall so operate. But in Perkins v. Lockwood, 1 Am. 
Rep. 103 (100 Mass. 249), it was said that “an 
agreement to accept in satisfaction and discharge 
of a liquidated debt a sum less than the full amount 
due is not valid, unless there exist some con- 
sideration to support it other than the payment, or 
promise of the debtor to pay, such less sum (citing 
Harriman v. Harriman, 12 Gray, 341), but the note 
or collateral promise of another person will support 
the agreement.” And this we believe to be thesound 
rule. 

In Harriman v. Harriman, supra, 1t was held that 
an agreement “that if the defendant, then poor and 
unable to pay, would raise and pay the plaintiff $20, 
he would receive the same in full satisfaction of a 
judgment for $140,” followed by the actual payment 
of the $20, is no bar to the action for the residue. 
In Hammond v. Christie, 5 Rob. 160, it was held 
that the acceptance of a less sum in satisfaction of a 
debt, although the debtor borrowed the money (as in 
Harriman v. Harriman), and his friends lent it to him 
on the faith of such promised acceptance, was not a 
bar to an action for the residue. Now, in Draper v. 
Hitt, it was admitted by the court that the execution 
and delivery of the $40 note was the same as the pay- 
ment of the $40 in money; but at the same time it 
was singularly held, that the surrender of the $60 note 
was more than the re-payment of $60 in money, which 
it represented —it was more than a receipt in full, or 
any written agreement,— it was equivalent toa release 
under seal. To our view such a state of facts as this 
case discloses is simply an exchange of a less liability 
for a greater, and the acceptance thereof without any 
consideration, and, there being no other parties impli- 
cated in the transaction, the plaintiff should have 
recovered, 


——++ 


EUROPEAN CORRESPONDENCE. 
Lonpon, May 24, 1872. 
To the Editor Albany Law Journal: 


I am flattered by your invitation to correspond with 
the LAw JouRNALand keep it up with the march of 
jurisprudence in this hemisphere, for no more noble 
or important mission could be confided to a public wri- 
ter. And the JoURNAL, too, is worthy of being the me- 
dium of such a mission. It is known as wellby name, 
that is fame, in England as in America, and it needs 
but elevate its pitch a little to diffuse your credit on 
the continent. 

As for the public which you would thus enable me to 
address, there is not on the earth another, and never 
has been, to compare with it. Not, alas, as it isat pres- 
ent or in pretension but in capability. At home we 
jog the traveler who is found slow to flatter us with 
the interpellation: ‘Sir, this is a great country.” 


And great no doubt it is in the geographical or physi- 
cal sense im which we have received it as an inheri- 
tance from nature. Great also it is in commerce, in 
finance, in industry ; but, which though human acquisi- 





tionsare of the range of the animal appetites, or at 
least of the intellect,in the fag-end of it made to subserve 
them. But never have I heard that even we ourselves 
dare call it great, in jurisprudence, judicature, legis- 
lation, method, science. These in fact are neither gifts 
of nature nor acquisitions of animal man; they are 
the attributes of Deity, and the endowments of society. 

To constitute the grandest laboratory upon earth 
for attaining them is, then, the real greatness of our 
Republic for the present. The country is so vast and 
the people so energetic, and the centers of social action 
so numerous and diversified, that nothing deeply un- 
sound is allowed long to maintain afooting. Sham re- 
forms spring up daily, to be replaced by rival shams, 
but which, in order to supplant them, must be less hol- 
low or at least less clumsy. Thus the true is always 
gaining on the erroneous and the evil, and converging 
from a hundred centers to a main focus of illumina- 
tion. In England a sham reform, more especially in 
the law, is a sort of institution, or an heirloom, in 
abuse. With a Lord at its head as chairman, and a 
garnish of knightly titles to befringe the vulgar list of 
the ‘Board’ or ‘Commission,’ they go on for a life- 
time to draw their stipends by tens of thousands, with 
a shamelessness almost as stupid as the endurance of 
the public. No one in this public thinks of questjon- 
ing the solemn puzzle any more than he would question 
the constitution in Church or State. And when the 
result is at last, as commonly found, quite nothing or 
something worse, there is a collapse of the sham till 
the failure is forgotten, when a fresh squad of jobbers 
rehearse it over with the same success. Things of this 
sort can hardly ever happen with you. As in the 
youth of the individual, the American people are so 
full of sap and life that they can toss and tumble with 
impunity. By falls or failures they never break a limb 
or make a cripple, but somehow they come off all the 
sounder for their errors or adventures. To attain the 
highest things, then, this exuberance of activity needs 
but direction, elevation, organization, in a word, cul- 
ture. 

Of such a public, and your journal as an organ well 
befitting it, I may be pardoned for adding that I also 
should be no. unworthy. Upon admission to our New 
York bar, the earliest of my thoughts and efforts 
were to mend the imperfections of the law instead of 
making money by them. In pursuance of this less- 
wise, perhaps, than generous or fatal course, I have 
consigned myself in Europe, for now some twenty 
years back, to such a universe of exploration, elabora- 
tion and innovation, as not only our Americans 
abroad are not much distinguished for, but individuals 
of no country, perhaps, encounter in our times. The 
results of this life of obscurity and privation I am 
naturally eager to impart to my professional brethren, 
universally of the American as well as of the New 
York Bar. One or two of them, which I hope to lay 
before them at an early day, I will merely mention 
here by way of provisional authority for the novelties 
of view which may be advanced in these Letters, with- 
out stopping to give complete proof of them or detailed 
explanation. 

There is first, then, what I entitle ‘‘A New System 
of the Law of Nations, Historical, Juridical and Scien- 
tific;’’ or in its phases respectively of the past, the 
present and the future; a work which if it had been, 
as for years it might have been, before the public, 
would have made impossible the mere inception of the 
scene of scandalous fumbling, not to speak of peril 
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and expenditure, which so long agitate these two great 
countries. But more of this hereafter in proper time 
and place. The other treatise I allude to and which is 
equally original, I call ‘‘ New Institutes of Anglo- 
American Jurisprudence.” It is preceded, like the 
other work, by an historical criticism of the tentatives 
of reform both in England and America. The second 
Institute treats of the general principles of our Law. 
And the three remaining Institutes are respectively de- 
voted to its three species, of Legislation, Judicature, 
and Administration. The first and last of these depart- 
ments will here receive a formal treatment, for I think 
the first time in English law books of text or elements. 
The judicature, which is technically the concern of the 
mere lawyer, has been alone attended to or is recog- 
nized in our jurisprudence; while the part of the law- 
makers which is fundamental, and of the statesmen or 
administrators which is consummative, are unknown 
to it. I beg your readers to reflect upon this pic- 
ture of our legal system. But let them also consider 
what new realms must be laid open to it by a volume 
which completes the ministration of the Law, by the 
two coequal parts of at first making, and at last mend- 
ing, it. 

To these two exhaustive treatises shall be my final 
appeal for evidence. My duty inthe LAw JouRNAL 
shall be to report current questions, discuss them cur- 
sively in their bearings on your wants or movements 
in America, and briefly refer both for the time to my 
general principles. But even to these minor and quasi 
popular ends, it will be well to sketch a map, so to say, 
of the realm of Jurisprudence, to which we always can 
refer succinctly and with precision as a sort of a scale, 
the critical topics under notice, and the special place 
of our American mission. We shall avoid in this way 
the aimless rumbling and reiteration, which still be- 
wilders our own writers, and, indeed, all others on this 
subject. 

The Jurisprudence of the Christian or modern world, 
with which we are immediately in contact and con- 
cern, should there be conceived as exhibiting three 
great phases of development. The first fundamental 
was the noble Romanlaw. This fact is recognized in 
the common observation that this law composes the 
codes of the so-called Latin people, in contradistine- 
tion to the English and other Teutons. The notion is, 
however, inexact in both its branches. The Roman 
law goes for no more than the fundamental factor in 
either the French or even the Spanish system; while 
it enters the Teutonic also, but as a balance and not a 
basis. This distinction will presently be better under- 
stood. But what then was the main character of 
Roman jurisprudence? It is expressed quite technic- 
ally by the term generality; applicability to social 
forms of the widest diversity. I cannot explain fully 
here, but we are writing for lawyers, not for the peo- 
ple or politicians who can comprehend but news- 
papers. It will be therefore sufficient to note a few 
examples. 

There was first the jus gentiwm, which had just this 
origin of generality, or was collected from the various 
nations reduced to the sway of Rome. Thence in fact 
the long confusion of it with the Natural law, from 
which, however, it was quite distinct, and formed hu- 
manly by strict induction. The Roman Catholic reli- 


gion would supply another sample, as it generalises all 
humanity into the minimum of a mere soul, which 
seems to comprise nothing further than merely human 
vitality. 


Amore specific illustration is, that the Ro- 





man law composes habitually its definitions from the 
effect. Forthis is known to be the purview of nature, 
principle, and generality. An example of some elabo- 
rateness may be seen in the paternal power, which was 
notoriously peculiar to the Roman race and law. For 
this amalgamated children, wife and slaves as things 
with property, or as all products of the father in qual- 
ity or representative. By this exclusion or rather ab- 
sorption of the particulars of the family group, the 
Roman law achieved the character in question of gen- 
erality. 

Accordingly the counter character of the gothic 
jurisprudence, and pre-eminently of the English, is par- 
ticularity and personality. Already in the middle ages 
it received the title of ‘ Personal law,’ in distinction 
to the Roman law which was then called ‘ Real’ or ter- 
ritorial. With the English the trait is familiar in Je- 
remy Bentham’s “ judge-made law;”’ for the judge can 
even in England make law but for persons, particulars. 
This national tendency — of which Jeremy was himself 
the wildest sample, without dreaming of its nature or 
even its existence— isthe occasion of the confusion 
characteristic of our jurisprudence. It buries itself 
in the details, and loses sight of all general bearings, 
and expects you to take the crotchets, the purviews, 
the “understandings ”’ of its rat-hole horizon for being 
all plainness and profundity. To give the jumble- 
some cohesion, the Roman law has been filched from 
gradually ; Glanville and Bracton being however whole- 
sale craftsmen in the raft-making. 

But to amalgamate particulars directly by the means 
of generals, would be to combine contraries and at- 
tempt an absurdity. It would be as if in logic one 
should seek to classify the differences by the means of 
the genus, while ignoring the various species. This 
accordingly is the confusion worse confounded of the 
gothic systems. In the march of Jurisprudence it was 
escaped by the French and Spanish, who having had for 
counter bases both the Roman and Teutonic laws, could 
erect on these abutments the abstract arch of a third 
system; which scheme receding from the extremes of 
particularity and of generality, attains the medium 
that combines them in the essence or species. Thence 
their wonderful perfection, and especially in the Span- 
ish system. It has, for instance,a book of Institutes 
deduced quite formally from principles, and made to 
demonstrate all cases of their code, like Euclid’s ele- 
ments. And this is still as vital as ever after two cen- 
turies, thus offering the crucial test of scientific immu- 
tability. 

This supreme phase of Jurisprudence, which I call 
the social or rational, should therefore evidently be 
the aim of our American mission. And accordingly 
all the improvements of our text-books on the English 
matter, are importations from the south in its French 
and Spanish districts, manufactured in the land of 
“wooden nutmegs,’’ but with more utility. The Ro- 
man law attained its grandeur through being formed, 
as I said inductively, or by a single agent working 
around a group or center. The higher promise and 
perfectability of our American Jurisprudence is that it 
must be coastituted from some scores of independent 
centres, and therefore by synthesis, which passes knowl- 
edge into science. J. O'CONNELL. 


Ex-Judge William Yerger, a well-known and highly 


esteemed jurist of Mississippi, died in Jackson on the 
7th inst. 
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GENERAL TERM ABSTRACT. 
FOURTH DEPARTMENT. 


APPEAL FROM JUSTICES’ COURT. 

What notice of appeal to contain.— The appellant in 
his notice of appeal from a judgment of a justices’ 
court specified the following: 3. The judgment of the 
justice should have been reversed in favor of the 
defendant and against the plaintiff for the cause of 
action with costs. 4. The judgment rendered in the 
above-entitled action should not have exceeded the 
sum of $20 for damages, besides costs, and should 
be reduced to that amount. After the appeal to the 
county court, plaintiff served on defendant an offer in 
writing to allow the judgment before the justice to be 
reduced to $75. This offer defendant did not accept. 
On trial in county court, plaintiff recovered $50. 
The costs were taxed in favor of plaintiff and inserted 
in the judgment. 

From an order refusing to strike out plaintiff’s costs 
and insert costs in favor of defendant, defendant 
appeals to the court. Held, that a specification in a 
notice of appeal, that the judgment before the justice 
should have been for the appellant instead of the res- 
pondent, is not such a specification as is contemplated 
by section 371 of the Code, as it calls for a reversal 
instead of a modification of the judgment of the justice. 
2. That plaintiff's specifications three and four in his 
notice of appeal are inconsistent with each other. That 
the plaintiff, under such a notice of appeal, was not even 
obliged to make and serve an offer on defendant, he 
(plaintiff) was entitled to costs in the event that he 
recovered at all on the appeal. Order, county court 
judgment affirmed. Keely v. Buel. Opinion by 
Mullin, P. J. 

ARREST AND BAIL. 

Action on undertaking. —This is an action on an 
undertaking given to obtain an order of arrest. The 
defendant brought an action in this court for damages 
for fraud and deceit in the sale of certain cattle by 
plaintiff. Defendant gave the usual undertaking and 
obtained an order of arrest against plaintiff. A verdict 
was tendered in that action against defendant. But 
plaintiff, at the request of defendant’s attorney, did not 
enter up payment against defendant, but brought this 
action. Held, 1. That, by the very terms of the under- 
taking given on the arrest, the liability of defendant 
to pay did not attach until judgment was recovered, 
and that this condition precedent must be complied 
with before any liability attaches. That the omission 
to enter the judgment cannot be excused by any estop- 
pel suggested by plaintiff’s counsel, viz.: that defend- 
ant and his attorney requested plaintiff not to enter 
judgment, etc. Judgmentaffirmed. Parshall v. Ham- 
mond. Opinion by Mullin, P. J. 


ATTACHMEN@. 


On the 17th September, 1859, one Harp, in considera- 
tion of $3,500, conveyed the premises in controversy to 
defendant by a warranty, and the defendant imme- 
diately went into possession thereof. On the 19th and 
26th October, and 17th November, 1859, respectively, 
notices of lis pendens were duly filed in the Niagara 
county clerk’s office, and attachments were issued to 
the sheriff of said county in three separate actions 
against said Harp, and the premises in question were 
duly levied on under said attachments. The deed to 


defendant was not recorded till November 14, 1859, in 





Niagara county clerk’s office. Judgments were re- 
covered in all said actions, January 31, 1860. On the 
10th February, 1860, executions were issued on all said 
three judgments to the sheriff of said county, com- 
manding him to sell all the real estate in his county 
belonging to the said Harp on the 31st January, 1860, or 
at any time subsequent thereto. The premises in ques- 
tion were subsequently sold on said executions, bid in 
by plaintiff, and, on the 27th August, 1863, the sheriff 
executed a deed to plaintiff which was duly acknowl- 
edged and recorded on 17th September, 1863. This 
action was brought to recover possession of the prem- 
ises in question. The defendant has had possession 
of said premises ever since the sale to him on the 17th 
September, 1859. Held, 1. That defendant being in 
possession when the lease under attachment was made 
and lis pendens filed, his possession was notice to the 
plaintiff and all other persons not only of his posses- 
sion but that he was in under a prior unrecorded deed, 
and that the lien of the attachment was subordinate 
to the title of defendant under his deed. 2. That 
the sheriff under his execution could only sell the 
interest the said Harp had in the premises in question 
on January 31, 1860, on the day the judgment was 
docketed or at any time subsequent thereto, and 
plaintiff acquired by his deed from the sheriff only the 
interest the said Harp had in the premises on that day. 
3. That to enable the plaintiff in the attachment suit 
to get the benefit of the lien of the attachment be- 
tween the time of the seizure under it, and the docket- 
ing of the judgment, he must file a bill in equity. 
Motion for a new trial granted, costs to abide event. 
Lamount v. Cheshire. Opinion by Mullin, P. J. 


ATTORNEY’S LIEN. 


An action was commenced against the defendant, 
but, on the defendant becoming insolvent, a stipulation 
was entered into between the parties that the action 
should be discontinued, without costs. Before the 
order of discontinuance was entered, and after the 
stipulation was entered into between the parties, de- 
fendant’s attorney served a notice on plaintiff that he 
hada claim for costs and forbidding the discontinuance 
unless his costs were paid. Plaintiff refused to pay 
defendant’s attorney’s costs, and entered the order of 
discontinuance. The special term vacated the order 
of discontinuance conditional of plaintiff paying de- 
fendant’s attorney’s costs. From that order plaintiff 
appeals. Held, that an attorney has no lien for costs 
until after judgment or verdict, but that where the 
settlement or discontinuance was in bad faith and for 
the purpose of defrauding an attorney of his costs, or 
after notice by an attorney that he had a claim for 
costs and forbidding any settlement, etc., until his 
costs are paid, the court may make an order vacat- 
ing the order of discontinuance unless the party pay 
the costs. 2. That the attorney, even when the settle- 
ment is in good faith, may serve his notice of claim for 
costs at any time before the order of discontinuance is 
entered. Order, special term, affirmed, with $10 costs. 
Warner vy. Canovan. Opinion by Mullin, P. J. 


CONVERSION. 

This is an action for the conversion of personal 
property. 

The plaintiff piled some wood in defendant’s wood- 
yard. A freshet in the Allegany river carried away 
this wood, together with the wood of defendant, and 
it was so intermixed that it became undistinguishable. 
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Defendant caused the wood thus carried away to be 
gathered together and piled in its wood shed, at an 
expense of seventy-five cents per cord. Held, that the 
wood of plaintiff being undistinguishable from defend- 
ant’s wood, and plaintiff and defendant became ten- 
ants in common of the wood, and plaintiff could not 
recover for a conversion until a demand was made, or 
defendant had used up all or some part of the wood 
that belonged to plaintiff. 

The only evidence there was of a conversion was, 
that defendant’s engineer took wood from the shed in 
which the wood in question was piled. And thata 
demand was made personally of defendant’s wood sta- 
tion agent where the wood was piled, and by letter of 
its wood agent, but there was no proof that either of 
these persons had any authority to bind defendant. 
Held, that no demand having been proved and it nut 
appearing but that defendants had left for plaintiff a 
quantity of wood equal to that to which he was enti- 
tled, no conversion was proved. 

The judge on the trial, charged the jury among 
other things, “ that plaintiff was entitled to interest if 
they found for the plaintiff from the time plaintiff’s 
wood was used.’”’ Held, that the court not having 
charged the jury what constituted a conversion as 
applicable to the case before them, they, the jury, were 
left by this portion of the charge with a very signifi- 
cant intimation that there was evidence upon which 
they might find a conversion by using the wood, while 
in fact there was no evidence of such user. Judg- 
ment reversed, and a new trial ordered. Moore v. 
The Erie Railroad Company. Opinion by Mullin, P. J. 


DISTRESS — DAMAGE — FEASANT. 


Plaintiff and defendant owning adjoining farms, the 
horse of plaintiff strayed on to defendant’s land, did 
some damage to his corn, and was seized and locked 
up in the barn by defendant. On the same morning 
defendant informed plaintiff’s wife, who had charge 
of his farm and business in his absence, of these facts, 
and made an agreement with her for the payment of 
one dollar for damages done, but the agreement did 
not allow him to keep the horse until payment. Plain- 
tiff’s son went for the horse after this agreement, but 
defendant refused to deliver him. The horse was 
worth sixty dollars, the one dollar has not been paid, 
and upon refusal this action was commenced to obtain 
it. Held,1. That in case of distress made of any beast 
doing damage, the person distraining must apply to 
two fence viewers, within twenty-four hours after the 
distress, to appraise his damage and within twenty- 
four hours after the damages are appraised, if they 
are not paid, the person distraining must put the beast 
into the nearest pound, to be sold in order to pay dam- 
ages and expenses. If the agreement took the place 
of an appraisal, the amount not being paid, defendant 
was not excused from putting the horse into the pound. 
Failing to do that, he was liable, after demand, for its 
illegal detention. 2. The judgment must be affirmed. 
Joseph Price, respondent, v. Francis Babbit, appellant. 
Opinion by Mullin, P. J. 


DRAINAGE. 


Appeal from commissioners.— Commissioners were 
appointed under the general drainage act, for the 
drainage of certain swamp lands in the county of 
Niagara; they made their report, and assessed one 
Gould for a portion of the expense. A notice of the 





filing of the assessment was duly served on Gould, and 
in September, 1871, within ten days from receipt of 
such notice, Gould served on the commissioners notice 
of appeal to the county judge of Niagara county. The 
commissioners then moved to dismiss the appeal on 
the ground that it was not well taken, as it should have 
been to the county court instead of the county judge. 
The appeal was dismissed and from that order Gould 
appeals to this court. In 1871, the drainage act, chapter 
888, laws of 1869, was amended. The provisions of 
sections five and ten of the act of 1869, relating to 
appeals from the determination and assessments of 
the commissioners, remain in those sections as amended 
by the act of 1871. But section 4 of the new act pro- 
vides that the act of 1869 should be amended by add- 
ing a section which provides that all appeals shall be 
to the county court, and all jurisdiction vested in the 
county judge by the previous statute should be vested 
in the county court. 

Held, that the act of 1871, conferring the jurisdic- 
tion in cases arising under the acts relating to swamp 
lands, repealed so much of the former acts as gave 
jurisdiction in cases of appeals under said acts to the 
county judge, although such provisions were con- 
tained in the act which effected the appeal. When two 
provisions of an act are inconsistent with each other, 
the last provision must stand as the latest expression 
of the legislative will. Order affirmed. In the matter 
of the drainage of swamp lands, etc., in Niagara Co. 
Opinion by Mullin, P. J. 


EQUITY. 


Jurisdiction of court: pleadings. —The plaintiff in 
his complaint alleged that he purchased from defend- 
ant for $420 a certain piece of land situate partly in 
Utica and partly in the town of New Hartford, Oneida 
county, being induced to do so by false and fraudulent 
representations, one of which was that there was no 
incumbrance on said land, when in fact there was a 
mortgage for $1,000, which has since been foreclosed, 
whereby the plaintiff has wholly lost the said land. 
The demand made by plaintiff is to the effect that he 
be adjudged to reconvey, by quit-claim deed, the de- 
fendant to pay to the plaintiff the purchase-money 
paid; that there be an accounting between parties as 
te money, rents, use, profits, expense, repairs, and im- 
provements, the defendant to pay the balance found 
due on such accounting; that defendant pay to plain- 
tiff the damages sustained by reason of such fraud; 
and, lastly, such other relief, etc. Issue being joined, 
and the action being placed on the calendar of the 
Oneida special term for trial as an equitable action, 
the court ordered that it be stricken from said calen- 
dar and placed on the circuit calendar as a legal action, 
and triable by a jury. Plaintiff appeals from this 
order. Held, 1. Courts of law and equity have juris- 
diction in cases of fraud. 2. In a court of law the in- 
jured party recovers damages. In acourt of equity relief 
may be a rescission of the contract anda restoration 
of whatever is lost by means of fraud. A court of 
equity never entertains asuit for the sole purpose of 
giving damages. 

The plaintiff shows on the face of his complaint that 
a court of equity cannot give him any equitable relief. 
The accounting asked for, and giving judgment for the 
balance found due, is but another name for damages. 
The order must be affirmed. Vibbard v. Francoise. 
Mullin, P. J. 
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MASTER AND SERVANT. 

The plaintiff was in the employ of the defendant in 
coupling cars and making of freight trains in Syracuse. 
On the morning of January 21, 1870, plaintiff was em- 
ployed in making up a freight train, one Harvey being 
engineer on the engine used in moving the cars. The 
engineer, by the rules of the company, was under the 
direction of plaintiff. At the time of the accident 
plaintiff was uncoupling some cars on a bridge, and 
the engine was stopped while he (plaintiff) blocked the 
cars. After that was done he desired the engineer to 
move forward the engine a little so that he could re- 
move the coupling pin and thus separate the cars from 
the engine. The engine was then put in motion as 
directed, and the plaintiff put his left foot on the iron 
rail in front of the forward wheel of the tender in 
order to get on to the engine — the engine was put in mo- 
tion while defendant’s foot was on the rail, the wheel 
passed over it, crushing it badly. Where the engine 
stood at the time of the accident the grade was de- 
scending in the direction of the engine from 30 to 50 
feet to the mile. Some evidence was given on the 
trial as to the incompetency of Harvey, and that de- 
fendant’s general agents knew of his want of skill 
and carelessness, but the witness who testified to giv- 
ing the information, swore that he could not say 
whether he informed defendant’s general agents of 
Harvey’s character before or after the accident. Held, 
that the employer is responsible for the damages 
eccasioned by the ignorance or want of skill of his 
employee, and is liable for damages occasioned by the 
carelessness of a servant when they have notice that 
such servant is incompetent or careless. Sizer v. The 
Syracuse, Binghamton & New York R. R. Co. Opinion 
by Mullin, P. J. 

2. That there is no proof that this injury happened 
from the want of skill of defendant’s servant Harvey, 
as the plaintiff testified that Harvey started the en- 
gine without orders from him, it was therefore clearly 
a disobedience of orders. Ib. 

3. That there was no evidence that defendant’s 
agents had notice of Harvey’s incompetency and care- 
lessness before the accident, and without such evidence 
the defendant was not liable. Ib. 

Motion for new trial denied and judgment ordered 
for defendant. Ib. 


PLEADING. 


Joinder of parties and causes of action.—This is an 
appeal from an order overruling a demurrer. 

One William Sarton died leaving a will in and by 
which he bequeathed to his executors $2,000, in trust, to 
be invested and the interest to be paid to his wife (the 
plaintiff in this suit) during her life, and at her death 
to be divided among his children named in the will. 
John Sarton and Henry Sarton were named execu- 
tors in said will, and it was duly proved. The 
executors set apart the said sum of $2,000 for the 
widow in pursuance of the provisions of the will, and 
afterward, to accommodate one Van Campen, loaned 
him $1,000 of said trust money, without security. Van 
Campen became insolvent, and the executors have 
failed to pay the plaintiff interest on said $2,000 for 
more than a year. 

Henry Sarton, one of the executors and trustees in 
said will, died before this action was commenced, and 
the defendants Rufus Scott and Jessie Sarton were 
duly appointed administrators of the estate of the said 
Henry Sarton. 





This action was brought against Jessie Sarton, surviv- 
ing trustee and Rufus Scott and Jessie Sarton, admin- 
istrators of Henry Sarton, deceased, for the purpose of 
recovering the interest due on said trust money, and to 
compel the trustees to give security for the faithful 
performance of the trust in the future, or, that failing 
to give security, they be compelled to pay over the 
trust money and that new trustees be appointed by 
the court; and for such other and further relief, etc. 

The defendants Scott and Sarton, as administrators 
etc., demurred to the complaint on the ground that 
the complaint does not state facts sufficient to con- 
stitute a cause of action against the defendants as 
administrators of Henry Sarton, deceased, that there 
is a defect of parties defendant —the heirs of the said 
testator William should have been joined as plaintiffs, 
etc., and that there is a misjoinder of causes of action, 
etc., as it claims a demand to be due plaintiff from 
Jessie Sarton as surviving executor of said William 
Sarton, and also a demand due from Jessie Sarton 
and Rufus Scott, administrators, etc., of Henry Sar- 
ton, deceased. 

Held, 1. That the plaintiff cannot unite in one ac- 
tion a claim for interest due her under the will, and 
the equitable relief claimed in the complaint. The 
interest is recoverable against the surviving executor 
in an action at law. 2. If plaintiff elects to prosecute 
the action in order to obtain the equitable relief, the 
claim for interest must be abandoned and the com- 
plaint amended by striking therefrom all allegation 
in reference thereto. 3. If the plaintiff desires an 
accounting, and that security be given for the $1,000 | 
which has been lost, the other legatees must be made 
parties to the action. 4. If plaintiff desires to recover 
the money lost by the misconduct of trustees, the other 
legatees are proper parties and the representatives of 
the accused executor are properly joined. 5. That the 
last two causes of action may be uuited in the same 
complaint. Order special term reversed. Sarton vy. 
Sarton et al. Opinion by Mullin, P. J. 


SCHOOL TAX. 


Where plaintift was assessed for personal property in 
school district No. 12 of Onondaga county, and his 
property was seized and sold on payment of the tax 
levied for school purposes, held, in an action against 
the trustees of the district, that the trustees were 
bound to inquire, before making the assessment against 
the plaintiff, whether he was a taxable inhabitant in 
the district, that the decision that plaintiff was a 
resident and taxable inhabitant did not confer juris- 
diction as the trustees do not act judicially. 2. That 
evidence offered by plaintiff on the trial to prove that 
he was not ataxable inhabitant of the district, and 
that the decision of the trustees was erroneous, was 
competent and should have been received. New trial 
granted, costs to abide the event. Palmer v. Law- 
rence et al. Opinion by Mullin, P. J. 


WARRANTY. 


Of a promissory note — principal and agent. This ac- 
tion was brought by plaintiff to recover on a breach 
of warranty alleged to have been made on a prom- 
issory note. OneS. was acting as agent for defendant 
in the sale of certain patent rights, and in certain trans- 
actions with plaintiff for the sale of goods, ete., sold 
him the note in question, and, as the jury have found, 
warranted the note to be good and collectible. The jury 
found for the plaintiff, and a new trial was granted at 
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special term, and from the order granting new trial 
plaintiff brings this appeal. Held, that S., acting as 
agent for defendant in the sale of the note in question, 
had an implied authority to guaranty the said note to 
be good and collectible, and bind his principal thereby. 
2. That a parol guaranty of the payment or collection 
of a note, transferred in payment for property pur- 
chased or a debt due by a guarantor, is not within the 
statute of frauds. Order granting a new trial reversed. 
Sosee v. Williams. Opinion by Mullin, P. J. 


—-—-- edo — 
DIGEST OF RECENT AMERICAN DECISIONS.* 


EVICTION. 


C. bought certain real estate, upon which there was 
a mortgage, took a deed containing covenant of war- 
ranty and the usual full covenants, and gave his bond 
for the payment of a portion of the purchase-money. 
A foreclosure of the original mortgage was permitted 
by the grantor, and C. bid off the property at the 

‘sheriff’s sale, but immediately assigned his bid to H., 
to whom the deed was executed. In an action on the 
bond, held, that there had been an eviction of C., and 
that he was not liable. Cowdry v. Quoit, 690. 

EXEMPT PROPERTY. See Bankruptcy, 5. 
EXPRESS COMPANY. See Common Carrier. 
FACTOR. See Bankruptcy, 2. 

FAST DRIVING. See Highways, 2. 
FIDUCIARY RELATION. See Bankruptcy, 2. 

FIRE FROM SPARKS. See Railroad Company. 
FIRE INSURANCE. See Insurance. 

FOREIGN CORPORATIONS. See Transfer of Causes. 
FOREIGN LAW. 

A court will not take judicial notice of a statute of 
another State; it must be regularly introduced in evi- 
dence. Hunt v. Johnson, 681. 

FORFEITURE. See Insurance, 2. 
FORGERY. See Promissory Note, 5. 
FRAUD. See Promissory Note, 4, 6; Statute of Frauds. 
FREIGHT. See Common Carrier, 5, 6. 


FREIGHT INSURANCE. See Insurance, 15. 


FREIGHT MONEY. See Insurance, 15. 


GIFT. 

N. gave his saving bank book to C., with an intention 
to give him the deposits represented by the book. Held, 
that this was a valid gift to C. of the deposits. Camp’s 
Appeal, 39. 


HABEAS CORPUS. See Contempt. 


HIGHWAY. 

1. An adjoining proprietor cannot maintain an action 
of trespass against a town surveyor, or a person acting 
under his authority, for changing the traveled track in 
a highway nearer his land, where the act complained 
of was done in alawfuland reasonable manner. Mun- 
son v. Mallory, 52. 

2. Plaintiff was injured in consequence of a defect 





*From vol. 4 of the American Reports, and including 
the latest reported cases of any general interest in the fol- 
lowing States: Arkansas, Connecticut, Alabama, Lowa, 
yee Missouri, Michigan, Massachusetts, Illinois, New 

ork. 





in the street while driving in his carriage at a rate ex- 
ceeding six miles an hour (as was alleged) in violation 
of a city ordinance against fast driving. Held, that he 
could recover, the jury having found that the rate of 
speed did not contribute to the injury. Baker v. Port- 
land, 274. 

See Constitutional Law, 6; Easements; Munécipal 

Corporations, 2, 3, 4, 5. 


HOTEL KEEPER. See Innkeeper. 


HUSBAND AND WIFE. 


1. Where the husband has already obtained a di- 
vorce, the court may, in its discretion, grant a like 
divorce to the wife for the purpose of making an 
ancillary decree, securing to her proper portions of the 
common property. Stilphen v. Stilphen, 305. 

2. Where a married woman purchases goods for her- 
self in her own name and on her own credit the law 
will presume that she intends to charge her separate 
estate, although the goods may be necessaries which 
the husband is bound to furnish, and although the 
agreement is verbal. Miller v. Brown, 345. 

3. The duty of maintenance which the husband owes 
the wife is sufficient consideration for a voluntary deed 
of land made by him to her; and a court of equity will 
sustain such a conveyance, though void at law. A 
sealed instrument containing the words, “‘I hereby 
give, bequeath, transfer and set over” * * * “‘and 
hereby bind myself to execute a good and proper 
deed,”’ is an executed conveyance. Hunt v. Johnson, 
631. 

See Insurance, 9; Married Women ; Promissory Note, 8. 
IMPEACHMENT. See Evidence, 2. 
INDORSEMENT. See Bills and Notes. 


INFANT. 


An infant is liable in assumpsit for money stolen by 
him, or for the proceeds of stolen property when con- 
verted into money. Shaw v. Coffin, 290. 


INFECTION. 


E. was in the occupancy of the land of W. as a mere 
licensee, and pastured upon it a flock of sheep affected 
with an infectious disease. Immediately after E. took 
his sheep away W. moved upon the land with his 
sheep, and the disease was communicated to the sheep 
of W., who was ignorant of the nature of the disease 
and its mode of communication, but had been falsely 
informed by E. that there was no danger. Held, that 
E. was liable to W.in damage. Eaton v. Winnie, 377. 


INNKEEPERS. 


A guest at a hotel in New York State delivered a 
sealed envelope to the proper servant, stating that ‘it 
contained money.’”’” The package contained $20,000, 
but had no indorsement of the amount upon it, and 
was stolen from the safe. By the law of 1855 the pro- 
prietor of a New York hotel may provide a safe, to be 
kept at the office, and notify his guests that they may 
deposit their money, jewels or ornaments therein by 
posting a notice in the room of the guest; and the 
neglect of the guest to deposit such articles relieves 
the proprietor from liability for loss. In an action to 
recover for the money, held, that the proprietor was 
liable for the whole amount of money deposited. Wil- 
kins v. Earle, 655. 


(To be continued.) 
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AN IMPORTANT UNITED STATES STATUTE. 


An Act to further the administration of justice. 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, That whenever, in any suit or proceeding in a 
circuit court of the United States, being held by a 
justice of the supreme court and the circuit judge or 
a district judge, or by the circuit judge and a district 
judge, there shall occur any difference of opinion be- 
tween the judges as to any matter or thing to be 
decided, ruled, or ordered by the court, the opinion of 
the presiding justice or the presiding judge shall pre- 
vail and be considered the opinion of the court for 
the time being; but when a final judgment, decree, or 
order in such suit or proceeding shall be entered, if 
said judges shall certify, as it shall be their duty to do 
if such be the fact, that they differed in opinion as to 
any question which, under the act of congress of April 
29, 1802, might have been reviewed by the supreme 
court on certificate of difference of opinion, then either 
party may remove said final judgment, decree, or order 
to the supreme court, on writ of error or appeal, ac- 
cording to the nature of the case, and subject to the 
provisions of law applicable to other writs of error or 
appeals in regard to bail and supersedeas. 

§ 2. That no judgment, decree, or order of a circuit 
or district court of the United States, in any civil ac- 
tion at law or in equity, rendered after this act shall 
take effect, shall be reviewed by the supreme court of 
the United States, on writ of error or appeal, unless 
the writ of error be sued out, or the appeal be taken, 
within two years after the entry of such judgment, 
decree, or order; and no judgment, decree or order 
of a district court, rendered after this act shall take 
effect, shall be reviewed by a circuit court of the United 
States upon like process or appeal, unless the process 
be sued out, or the appeal be taken, within one year 
after the entry of the judgment, decree or order sought 
to be renewed: Provided, That where a party entitled 
to prosecute a writ of error or to take an appeal is an 
infant, or non compos mentis, or imprisoned, such writ 
of error may be prosecuted, or such appeal may be 
taken, within the periods above designated after the 
entry of the judgment, decree or order, exclusive of the 
term of such disability. The appellate court may 
affirm, modify or reverse the judgment, decree or order 
brought before it for review, or may direct such judg- 
ment, decree or order to be rendered, or such further 
proceedings to be had by the inferior court, as the jus- 
tice of the case may require. 

§ 3. That the supreme court may at any time, in its 
discretion, and upon such terms as it may deem just, 
and where the defect is not injured and the amend- 
ment will not prejudice the defendant in error, allow 
an amendment of a writ of error, when there is a mis- 
take in the teste of the writ, or a seal to the writ is 
wanting, or when the writ is made returnable on a 
day other than the day of the commencement of the 
term next ensuing the issue of the writ, or when the 
statement of the title of the action or parties thereto 
in the writ is defective, if the effect can be remedied 
by reference to the accompanying record, and in all 
other particulars of form where the defect has not pre- 
judiced, and the amendment will not injure, the de- 
fendant in error; and the circuit and district courts of 
the United States shall possess the like power of 
amendment of all process returnable to or before them. 

§ 4. That a bill of exceptions hereafter allowed in 





any cause shall be deemed sufficiently authenticated if 
signed by the judge of the court in which the cause was 
tried, or by the presiding judge thereof, if more than 
one judge sat on the trial of the cause, without any 
seal of court or judge being annexed thereto; and all 
process issued from the courts of the United States 
shall bear teste from the day of such issue. 

§5. That the practice, pleadings and forms and 
modes of proceeding in other than equity and admi- 
ralty causes in the circuit and district courts of the 
United States shall conform, as near as may be, to the 
practice, pleadings, and forms and modes of proceed- 
ings existing at the time in like causes in the courts of 
record of the State within which such circuit or dis- 
trict courts are held, any rule of court to the contrary 
notwithstanding: Provided, however, That nothing 
therein contained shall alter the rules of evidence un- 
der the laws of the United States and as practiced in 
the courts thereof. 

§6. That in the common-law causes in the circuit 
and district courts of the United States the plaintiff 
shall be entitled to similar remedies, by attachment or 
other process against the property of the defendant, 
which are now provided for by the laws of the State in 
which such court is held, applicable to the courts of 
such State; and such circuit or district courts may,from 
time to time, by general rules, adopt such State laws as 
may be in force in the State in relation to attachments 
and other process; and the party recovering judgment 
in such cause shall be entitled to similar remedies upon 
the same, by execution or otherwise, to reach the 
property of the judgment debtor as are now provided 
by the laws of the State within which said circuit or 
district courts shall be held in like causes, or which 
shall be adopted by rules as aforesaid: Provided, That 
similar preliminary affidavits or proofs, and similar 
security as required by such laws, shall be first fur- 
nished by the party seeking such attachment or other 
remedy. 

§7. That whenever notice is given of a motion for 
an injunction out of a circuit or district court of the 
United States, the court or the judge thereof may, if 
there appear to be danger of irreparable injury from 
delay, grant an order restraining the act sought to be 
enjoined until the decision upon the motion. Such 
order may be granted with or without security, in the 
discretion of the court or judge: Provided, That no jus- 
tice of the supreme court shall hear or allow any 
application for an injunction or restraining order except 
within the circuit to which he is allotted, and in causes 
pending in the circuit to which he is allotted, or in 
such causes at such place outside of the circuit as the 
parties may in writing stipulate, except in causes 
where such application cannot be heard by the circuit 
judge of the circuit, or the district judge of the dis- 
trict. 

§ 8. That no indictment found and presented by a 
grand jury in any district or circuit or other court of 
the United States, shall be deemed insufficient, nor 
shall the trial, judgment, or other proceeding thereon 
be affected by reason of any defect or imperfection in 
matter of form only, which shall not tend to the prej- 
udice of the defendant. 

§9. That in all criminal causes the defendant may 
be found guilty of any offense the commission of which 
is necessarily included in that with which he charged 
in the indictment, or may be found guilty of an 
attempt to commit the offense so charged: Provided, 
That such attempt be itself a separate offense. 
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§10. That on an indictment against several, if the 
jury cannot agree upon a verdict as to all, they may 
render a verdict as to those in regard to whom they do 
agree, on which a judgment shall be entered accord- 
ingly; and the cause as to the other defendants may 
be tried by another jury. 

§ 11. That any party or person desiring to have any 
judgment, decree or order of any district or circuit 
court reviewed on writ of error or appeal, and to stay 
proceedings thereon during the pendency of such writ 
of error or appeal, may give the security required by 
law therefor, within sixty daysafter the rendition of 
such judgment, decree or order, or afterward with 
the permission of a justice or judge of the said appel- 
late court. 

§12. That in all criminal or penal causes in which 
judgment or sentence has been or shall be rendered, 
imposing the payment of a fine or penalty, whether 
alone or with any other kind of punishment, the said 
judgment, so far as the fine or penalty is concerned, 
may be enforced by execution against the property of 
the defendant in like manner as judgments in civil 
cases are enforced: Provided, That where the judg- 
ment directs that the defendant shall be imprisoned 
until the fine or penalty imposed is paid, the issue of 
execution on the judgment shall not operate to dis- 
charge the defendant from imprisonment until the 
amount of the judgment is collected cr otherwise paid. 

§ 13. That when in any suit in equity, commenced in 
any court of the United States, to enforce any legal or 
equitable lien or claim against real or personal property 
within the district where such suit is brought, one or 
more of the defendants therein shall not be an inhabit- 
ant of or found within the said district, or shall not 
voluntarily appear thereto, it shall be lawful for the 
court to make an order directing such absent defend- 
ant to appear, plead, answer, or demur to the com- 
plainant’s bill at a certain day therein to be designated, 
which order shall be served on such absent defendant, 
if practicable, wherever found, or, where such per- 
sonal service is not practicable, such order shall be 
published in such manner as the court shall direct; 
and in case such absent defendant shall not appear, 
plead, answer or demur within the time so limited, 
or within some further time to be allowed by the 
court in its discretion, and upon proof of the service 
or publication of said order, and of the performance of 
the directions contained in the same, it shall be lawful 
for the court to entertain jurisdiction, and proceed to 
the hearing and adjudication of such suit in the same 
manner as if such absent defendant had been served 
with process within the said district, but said adjudi- 
cation shall, as regards such absent defendant without 
appearance, affect his property within such district 
only. 

§ 1d. That when a poor convict, sentenced by any 
court of the United States to be imprisoned and pay a 
fine, or fine and cost, or to pay a fine, or fine and cost, 
has been confined in prison thirty days, solely for the 
non-payment of such fine, or fine and cost, such con- 
vict may make application in writing to any commis- 
sioner of the United States court in the district where 
he is imprisoned, setting forth his inability to pay such 
fine, or fine and cost, and after notice to the district 
attorney of the United States who may appear, offer 
evidence, and be heard, the commissioner shall proceed 
to hear and determine the matter; and if on examina- 
tion it shall appear to him that such convict is unable 
to pay such fine, or fine and cost, and that he has not 





any property exceeding twenty dollars in value, except 
such as is by law exempt from being taken on execu- 
tion for debt, the commissioner shall administer to him 
the following oath: ‘“‘I do solemnly swear that I have 
not any property, real or personal, to the amount of 
twenty dollars, except such as is by law exempt from 
being taken on civil precept, for debt, by the laws of 
(state where oath is administered); and that I have 
no property in any way conveyed or concealed, or in 
any way disposed of, for my future use or benefit. So 
help me God.’’ And thereupon such convict shall be 
discharged, the commissioner giving to the jailor or 
keeper of the jail a certificate setting forth the facts. 

§ 15. That if at any time after such discharge of such 
convict, it shall be made to appear that in taking the 
aforesaid vath he swore falsely, he may be indicted, 
convicted, and punished for perjury, and be liable to 
the penalties prescribed in section thirteen of an act 
entitled ‘‘An act more effectually to provide for the 
punishment of certain crimes against the United 
States, and for other purposes,’”’ approved March 3, 
A. D. 1825. 

§ 16. That the fees of the commissioner for the ex- 
amination and certificate provided for in this act shall 
be five dollars per day for every day that he shall be 
engaged in such examination. 

Approved June 1, 1872. 


—— epee ——— 
BOOK NOTICES. 
THE FOURTH VOLUME OF THE AMERICAN REPORTS. 


The fourth volume of the American Reports, which 
has just been issued, is as handsome a book as has ever 
been published in this country — one that would have 
made glad the heart of Aldus himself. The contents 
consists of the cases having a general interest reported 
in twelve volumes of recent State reports. The re- 
porting is excellently done—the head notes being 
terse and the statements of fact clear and concise. 
The selection of cases has been carefully made— no 
decision being omitted that was of more than a local 
interest. With this series, kept up to its present 
standard, no lawyer can have an excuse for not being 
conversant with the current decisions of the courts of 
last resort of the several States. At a comparatively 
small price he can possess himself of every case likely 
to interest him outside of his own State. 

The question, how to bring the important decisions 
of the several State courts within the reach of every 
lawyer? was much discussed before the ‘ American 
Reports’? were commenced, but no plan was pro- 
pounded that was likely to accomplish the end. On 
page eight of volume two, we noticed favorably, a plan 
looking toward an *‘ American Council of Reporters,”’ 
but at the same time we appreciated the difficulty of 
inaugurating the system. Since that time the series 
of which we speak was begun, and has so thoroughly 
and satisfactorily accomplished all that was desired, 
that nothing beyond occurs to us as required. The 
value of this series has been promptly acknowledged 
by the profession, and its success established beyond a 
peradventure. 





The American Corporation Cases.— Edited by Thomas 
F. Withrow, late reporter of the supreme court 
of Iowa, volume 1, Private Corporations. Chicago: 
E. B. Myers & Company, 1872. 

The design of this work is to collect ‘all of the 

American adjudications in courts of last resort of 

questions peculiar to the law of corporations, and 
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announced since the Ist day of January, A. D. 1868,” 
including the federal courts. The plan and scope of the 
work is thus set forth in the preface: ‘The cases will 
be classified into volumes by the general divisions of 
the subject, Municipal Corporations and Private Cor- 
porations, and will be arranged in the alphabetical 
order of the States, giving precedence to the supreme 
and circuit courts of the United States.’’ Each case 
will be divested, so far as practicable, of all matter not 
relevant to the law of corporations, but there will be 
no abridgment of any portion of any opinion relating 
to that subject. It was necessary to fix a date after 
which all would be published and many reasons com- 
bined to indicate the date selected as the proper one. 
It is the purpose of the publisher to have collected at 
no distant day, in extenso, all of the best-reasoned 
cases on the law of corporations decided prior to 
January, 1868. That series and this will constitute a 
complete collection of the American adjudications 
upon this topic.” 

Mr. Withrow has had much experience as areporter, 
and has done his work upon this volume in a careful 
and skillful manner. 

Of the value of such a collection to the legal profes- 
sion we need not speak. Its merits are patent, and the 
popularity of recent collections shows how fully these 
Jabor-saving productions are appreciated. 


+ ee 


IMPRISONMENT FOR DEBT. 


While we hold that imprisonment for debt is wrong 
in principle, we are not unmindful of the difficulties 
attending its abolition. The business of the community 
cannot be carried on without credit, and there are 
men who can pay and will not pay unless their personal 
liberty isin jeopardy. For debts recovered inthe su- 
perior courts there is virtually noimprisonment. In 
nine cases out of ten the creditor cannot prove that 
his debtor has means, and a dishonest debtor can prac- 
tically defy his creditor. The question is, whether 
the power of imprisonment ought to be continued to 
county courts. Not only traders, but also several 
county court judges, oppose the abolition of impris- 
onment for debt. Their contention is that honest 
working men will be deprived of the convenience of 
credit. In theory it seems better to do away with 
small credits, but in practice we know that it is some- 
times important and essential for a working man to 
get credit. 

Our impression is, that imprisonment for debt will 
in the end be abolished, and it behooves us to consider 
how that can be done without injury to the trades- 
man, and also without putting a step to legitimate 
credit. 

In the Imprisonment for Debt Abolition Bill, 
brought in by Mr. Bass, it is proposed that ‘“‘no person 
shall be committed to prison for making default in 
payment of any debt, or installment of any debt, due 
from him under any order or judgment of any court, 
unless it be proved to the satisfaction of the judge 
before whom the application for commitment is made 
that the debt was contracted by means of false repre- 
sentation, or that the-debtor willfully contracted the 
debt without reasonable expectation of being able to 
discharge the same, or has made or caused to be made 
any gift, delivery, or transfer of any property, or has 
charged, removed, or canceled the same, with intent 
to defraud his creditors.” 





We object in toto to the clause as to reasonable ex- 
pectation. If there is no false representation, the 
creditor is in a position to form a fair opinion as to 
the probability of his debtor being able to pay. Who 
can precisely define what is or is not a reasonable 
expectation? Certainly the trader ought to be as 
capable of forming a sound opinion as a judge, and 
if he gives credit upon an unreasonable expectation, 
he is at fault. Tradesmen do not suffer from un- 
reasonable expectations, but from misrepresentations. 
Apart from fraud, a tradesman is expected to find 
out for himself whether he ought or ought not to 
give credit. 

We further object to the section we have quoted, be- 
cause it proposes to confer criminal jurisdiction on 
civil courts. If a man makes a false representation, 
or fraudulently conceals or makes away with his prop- 
erty, he ought to be punished for his fraud, but should 
be brought before a criminalcourt. Fraud is a crime, 
and should be dealt with as crime. People who now 
get credit on false pretenses, or who defraud the credi- 
tors of their property, would be restrained by the con- 
sideration that they were liable to be brought before a 
criminal court. 

We also think that power should be given to the 
judges to lay a distringas on the current income of a 
debtor. This would be just to the creditor, and it would 
deter people from recklessly getting into debt if they 
knew that their income, however derived, would be 
liable for the payment of their debts. With the change 
we have proposed in reference to the punishment of 
fraud, and with power conferred on the judges to lay a 
distringas on current income, we believe that imprison- 
ment for debt might be abolished without crippling 
legitimate and honest credit, and without enabling un- 
scrupulous rogues to plunder and defy tradesmen. — 
The Law Journal. 

———_ 6 o—__—_——_- 


NEW LAW BOOK FIRM. 


Mr. E. M. Parker, who was for a number of years 
with W. C. Little & Co., has formed a copartnership 
with Mr. A. Herrick, for the purpose of publishing and 
dealing in law books and law blanks, in this city. This 
firm has purchased from Mr. Little his stock of, and 
interest in, the ‘‘ Revised Law Blanks,’’ prepared by 
N. C. Moak, Esq., unquestionably the best series of 
law blanks published. We have known Mr. Parker for 
a number of years and can commend him to the pro- 
fession as one thoroughly conversant with the law book 
trade, and upright and honorable in his dealings. 


——~oo—— 


At a meeting of the New York Bar Association, on 
the evening of the 28th ult., Hon. Samuel J. Tilden 
made an address in which he congratulated the mem- 
bers on the progress made in the work of purifying 
the bench. He said he did not share in the prevalent 
opinion that the trial of Judge Barnard would result 
favorably to the accused, as there had been developed, 
in the preliminary investigation by the judiciary com- 
mittee, more impeachable matter, ten times over, than 
could be found in the eight principal cases of judicial 
impeachment —four resulting in convictions — which 
had occurred in this country. Mr. Tilden further 
stated, that the corrupt power which had just been 
overthrown in New York city, had its origin in a part- 
nership of plunder between men nominally of different 
parties, but in fact of no politics at all. 
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LEGAL NEWS. 
A bar association has been formed in California. 


During the present congress 4,050 bills have been in- 
troduced and referred to committees. 

United States District Attorney Bates intends to 
bring the violators of the act of congress against poly- 
gamy before the grand jury at Salt Lake, and prepare 
test cases for the United States supreme court. 

Judge Dwinelle, of San Francisco, has overruled the 
motion of Mrs. Fair for a change of venue, and ordered 
a panel of 200 jurors for the trial of the case on the 
24th inst. 

The United States senate has confirmed the follow- 
ing nominations: Hon. Robert T. Dick, United States 
district judge, and Virgil S. Lusk, attorney of the 
western district of North Carolina. Registers of the 
land offices: Charles Walker, at Republican Valley, 
Nebraska; George Nourse, Linkville, Oregon. Re- 
ceivers of public moneys: Thomas Plowman, North- 
west Kansas; Evan Worthing, Republican Valley, 
Nebraska; George W. Covy, Wyoming land district, 
Wyoming. 


The president’s proclamation, just issued, in accord- 
ance with the amnesty act, dismisses all penal prose- 
cutions against those coming under its provisions, who 
it is alleged hold office in violation of the fourteenth 
article of the amendment to the constitution of the 
United States. There is no record in the department 
of justice showing the number of such cases, but it is 
known they are few in number, the principal part of 
them being in Tennessee. 


The United States senate has passed the bill to pre- 
vent and punish attempts to obstruct the administra- 
tion of justice in the courts of the United States. It 
provides for the fine and imprisonment or both, of per- 
sons who may by threats or force, or by threatening 
communications, endeavor to influence grand or petit 
jurors. The senate has also passed the bill to reim- 
burse the United States ‘marshals for moneys necessa- 
rily expended by them in making the ninth census, in 
excess of the compensation allowed them under the 
law in force before the passage of this act. 


—— ©@e —---- 


NEW YORK STATUTES AT LARGE. 
CHAP. 524. 


Aw Act to protect purchasers on sales of real estate of 
infants, by special guardian, prior to January first, 
eighteen hundred and fifty-two. 

PASSED May 6, 1872. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SecTION 1. All sales of real estate belonging to infant 
owners, made by special guardians under the orders of 
the supreme court, county court or late court of chan- 
cery, prior to January first, eighteen hundred and fifty- 
two, and the conveyances therefor executed by said 
special guardians, are hereby ratified and confirmed ; 
notwithstanding the omission by any such special 
guardian,to affix to his or her signature, his or her title 
as special guardian, or to sign the name of the 
infant or infants whose real estate was thus conveyed 
to such deed of conveyance; provided, that the person 
who executed such conveyance was the duly appointed 
special guardian of such infant or infants, and such 
conveyance was in other respects executed in con- 





formity to the order of the court in which the pro- 
ceedings for such sale were had. 

§ 2. This act shall not affect the right of any party to 
any suit or legal proceeding, commenced before the 
passage thereof, in consequence of the irregularity of 
any proceeding, or the invalidity of any deed which by 
the foregoing section is legalized and made valid. 

§ 3. This act shall take effect immediately. 


CHAP. 530. 


Aw Act increasing the powers and duties of courts of 
- mg sessions, except in the city and county of 
ew York and the city Albany. 


PASSED May 6, 1872; three-fifths being present. 
The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


Section 1. The second section of the act entitled 
“Anact defining the powers and duties of courts of 
special sessions except in the city and county of New 
York and the city of Albany and courts of sessions, 
and regulating appeals in criminal cases,”’ passed April 
seventeenth, eighteen hundred and fifty-seven, is 
hereby amended by adding to said section, at the end 
thereof, as follows: Charges for offenses against the pro- 
visions of chapter three hundred and seventy-five of 
the laws of eighteen hundred and sixty-seven, entitled 
“An act for the more effectual prevention of cruelty 
to animals,’’ also for offenses against the provisions of 
chapter six hundred and eighty-two of the laws of 
eighteen hundred and sixty-six, entitled “ An act bet- 
ter to prevent cruelty to animals. 

§ 2. This act shall take effect immediately. 


CHAP 5837. 


Aw Act to provide for furnishing two statues of emi- 
nent deceased citizens of this State to be placed in 
the capitol at Washington, in compliance with the 
invitation of the President of the United States. 

PASSED May 6, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEecTION 1. The governor, the secretary of state, and 
Erastus D. Palmer of Albany, are hereby appointed 
commissioners for the purpose of making contracts, in 
behalf of the State, for furnishing and delivering a 
a marble statue of George Clinton, the first governor 
of the State; the same to be one of two statues, which, 
when completed, are to be handed over, on the part of 
this State, to the president of the United States, to be 
placed in the capitol at Washington. The subject of 
the other of said statues to be designated, and the statue 
to be provided for, by the next legislature. 

§ 2. This act shall take effect immediately. 


CHap. 544. 
An Act to declare the day for holding the general 
State election, a public holiday. 
PASSED May 6, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate oa Assembly, do enact as follows: 

Section 1. The day for holding the general State 
election in each year shall be a public holiday, for the 
purpose and with the effect provided in and by chapter 
three hundred and seventy of the laws of eighteen 
hundred and seventy, entitled ‘‘An act to amend an 
act entitled ‘An act to designate the holidays to be 
observed in the acceptance and payment of bills of 
exchange and promissory notes, passed April fourth, 
eighteen hundred and forty-nine ;’ passed April twenty- 
third, eighteen hundred and seventy.” 
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LIABILITY OF CARRIERS BEYOND THEIR 
LINE. 


Whether or not common carriers are responsible 
for freight received by them for a point beyond their 
line is a question of great importance to the public as 
well as to the railroad interests of the country, but 
unfortunately it is one of those questions on which 
the courts of this country are not in harmony with 
themselves, nor with those of England. 

The case of Muschamp v. The Lancaster and Preston 
Junction Railway Co.,8 Mees. & Wels. 421 (1841), is 
the earliest as well as the leading English case on the 
subject, and established the doctrine for that country 
at least that a common carrier’s liability was not 
limited to his own line. In that case a parcel was 
delivered at Lancaster to the Lancaster and Preston 
Junction Railway Company, directed to a person ata 
place in Derbyshire. The person who brought it to 
the station offered to pay the carriage, but the book- 
keeper said it had better be paid by the person to 
whom it was directed on the receipt of it. The 
Lancaster and Preston Junction Railway Company 
were known to be proprietors of the line only as far 
as Preston, where the railway united with the North 
Union line, and that afterward with another, and so 
oneinto Derbyshire. The parcel was lost after it, was 
forwarded from Preston. The question was hereby 
squarely presented — stripped of all circumstances 
that could help to lead around it, and was squarely 
met by the court, which held that the company was 
liable. Here there were one or two facts worth 
calling attention to. No connection in business with 
other carriers was shown or relied on. The party 
delivering the parcel knew that the defendant’s line did 
not extend beyond Preston, and the carriage was not 
paid in advance. This decision was followed entirely 
in Watson v. The Ambergate, etc., Railway Company, 
15 Jur. 448 (1851). There a parcel was left with 
defendants, marked Cardiff, which was beyond their 
line, and the defendants’ agent refused to take pay 
farther than Nottingham, that being the terminus of 
their line. The court of queen’s bench held defendants 
responsible. The same principle was followed in the 
following additional cases: Scotthorn v. South Stafford- 
shire Railway, 8 Exch. 341; Wilson v. York N. and 
B. Railway, 18 Eng. L. and Eq. 557; Crouch v. 
London and N. W. Railway Co., 14 C. B. 255; Wilby 
v. West Cornwall Railway Co., 2 H. N. 703; Webber 
v. The Great Western Railway Co., 3 H. & C. 771. 

With such an array of decisions one may well say 
that the principle is “established” in England, and 
one would be very likely to suppose, on reading the 
opinions, that it is correctly established. But such 





seems not to have been the opinion of some of our 
American courts. 

In Foy v. Troy & Boston Railroad Co., 24 Barb. 382, 
the defendants were carriers from Troy to Eagle 
Bridge, but received a wagon marked for Burlington, 
Vt., a point beyond their line. The wagon was lost 
beyond defendant’s terminus, and the court held the 
company liable. The opinion is brief, and no author- 
ities are cited to sustain it, but as we have already 
seen, it is backed by a goodly array of English cases. 
So, too, in Schrader v. The Hudson River Railroad, 5 
Duer, 55, the correctness of the above principle was 
acknowledged, but the question was not really 
involved, as there was no evidence that the goods 
were lost beyond defendant’s line; and in Kyle v. The 
Laurens Railroad, 10 Rich. (Law) 282, the Muschamp 
Case was approved, although in that case the under- 
taking was special to carry to Charleston. 

The question was again presented in Angle v. The 
Mississippi & Missouri Railroad Co., 9 Iowa, 487, 
and was carefully considered by the court, and the 
decision made that “where a coramon carrrier receives 
goods marked for a particular place beyond the ter- 
minus of his route, unaccompanied by any directions 
as to their transportation and delivery, except such 
as may be inferred from the marks themselves, he is 
prima facie bound to carry and deliver them accord- 
ing to the marks. 

The supreme court of Illinois has on several 

occasions expressed its adhesion to the English rules, 
as in The Illinois Central Railroad Co. v. Copeland, 
24 Ill. 332, and Jllinois Central Railroad Co. v. John- 
son, 34 id. 389. But it is only recently that the 
question has been directly before the court. 
In The Illinois Central Railroad Co. vy. Franklin- 
berg, 54 Ill. 89, to appear in 5 Am. Rep., tne 
court sustained the rule in the Muschamp Case, most 
thoroughly. The most important, ably argued and 
considered case on this side of the question, is 
that of the supreme court of New Hampshire in 
Nashua Lock Co. v. The Worcester, ete., Railroad 
%%., 2 Am. Rep. 242. The decisions were all care- 
fully examined, aud the conclusion reached, that 
carriers are prima facie liable when they receive 
goods marked beyond their line. 

We shall hereafter consider the cases opposed to 
the English doctrine. 

————_¢9—___—. 


AMERICAN REPORTS AND REPORTERS. 
No. 9. 
WISCONSIN. 

While Wisconsin was yet a Territory it had its su- 
preme court and its regular reporter. T. P. Burnett 
reported cases decided in the supreme court of the 
Territory for 1842-43, in one volume. These were 
the only reports, however, in Wisconsin prior to the 
establishment of the State government. The first 
State reporter was Daniel H. Chandler, who reported, 
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in four small volumes, the decisions of the supreme 
court for 1849-52. The next reporter was Abram D. 
Smith, who commenced the series styled the ‘ Wis- 
consin Reports,” and continued them through eight 
years (1853-60), reporting eleven volumes (1-11 Wis.). 
In his preface the author expatiates on the duty of 
the reporter, and comes to the conclusion that “next 
to the responsibility of deciding is that of reporting a 
case.” The statements of fact are very full in these 
reports, and the arguments of counsel are set forth 
with considerable completeness, the reporter believing, 
as he remarks in his preface, that “in important cases 
they (the arguments) are exceeding useful, if not in- 
dispensable, to a proper appreciation of the decision.” 

In Cooper v. Blood, which we find reported in 2 
Wis. 62, it was decided, that “where, under the statute, 
the plaintiff declares upon the common counts, and 
serves with his declaration a copy of a promissory 
note as his only cause of action, such copy becomes 
a part of the declaration, and the plaintiff will be con- 
fined to that cause of action on the trial.” 

M. H. Carpenter, of counsel, who opposed this de- 
cision in a long argument (a considerable portion of 
which the reporter gives), in his usually forcible and 
rhetorical style, said: “The declaration, according to 
this doctrine, is partly pleading, partly evidence, partly 
record, partly parol, partly on file, partly in the mem- 
ory of witnesses. When such heresies shall be sanc- 
tioned by this court, then it may be said of the science 
of pleading in Wisconsin: 

* Some relentless foe hath reduced her pride, 

And, with one big recoil, hath thrown her back 

To primitive barbarity,’ 
But the eloquence of counsel, and the presence of the 
muses invoked by them, did not prevent the court 
from holding to those “heresies,” and from uttering 
these comprehensive sentiments: “The staid philos- 
ophy of the common law must yield to the progressive 
tendency of legislation.” 

The series was continued by Philip L. Spooner, who 
reported cases decided in 1860-62, in four volumes, 
cited as 12-15 Wis. The present reporter-s O. M. 
Conover, who has already reported ten volumes (16-25 
Wis.), containing cases decided in 1862-1870. In the 
preparation of the first volume, Mr. Conover was as- 
sisted by S. U. Pinney of the Dane county bar. 

MISSOURI. 

The first volume of reports in Missouri was pub- 
lished in compliance with an act of the assembly, by 
P. H. McBride, secretary of state, and afterward 
judge. The author in his advertisement is, like 
most authors, inclined to excuse himself for the 
errors and imperfections which appear in the volume ; 
but he transcends the bounds of courtesy and propri- 
ety, it seems to us, when he says the greater part of 
these errors and imperfections “ may be attributed to 
the careless manner in which the decisions were 
drawn up by the judges — the negligence, inattention, 





and inaccuracy of the clerks in transcribing —the 
errors committed by the compositor, and the oversight 
of those who examined the proof-sheets.” But then, 
it must be conceded that Mr. McBride was not a reg- 
ular reporter; he was, at least in his own estimation, 
a much higher official — he was a secretary of state. 
McBride's Reports consist of one volume, which con- 
tains cases decided in 1821-27, and is cited as 1 Mo. 
The anomaly of a secretary of state reporting was 
continued, and John C, Edwards reported two vol- 
umes (2-3 Mo.), containing the decisions for 1828-35, 
By an act of the legislature of 1835 the attorney- 
general was made ex officio reporter, and under this 
regime W. B. Napton (afterward judge) was the first 
reporter. Attorney-general Napton reported one vol- 
ume (4 Mo.), containing the decisions for 1835-37. 
Then follow Bay’s Reports (by Attorney-general S. M. 
Bay), four volumes (5-8 Mo.), containing cases decided 
in 1837-45; Stringfellow’s Reports, by Attorney- 
general Benjamin F. Stringfellow, three volumes 
(9-11 Mo.), containing cases decided in 1845-48; 
Robards’ Reports, by Attorney-general William A. 
Robards, two volumes (12-13 Mo.), containing cases 
decided for 1848-50. The last volume of Robards’ 
Reports was published by his successor, Attorney- 
general James B. Gardenhire, who prepared only the 
table of cases and the index. The head-notes, etc., 
are by Mr. Robards, who died during his term of 
office, and of whom it was said by his successor, “ I 
never knew him, but all who did alike bear testi- 
mony to his virtues, and ardent devotion to his 
profession, and the duties of his office.” Mr. Gar- 
denhire was the last of the attorney-generals who did 
the reporting. He reported two volumes (14-15 Mo.), 
containing the decisions for 1851-52. By an act of 
the legislature of 1853, the supreme court judges 
were empowered to appoint a “suitable person” for 
reporting the decisions of the court. Accordingly 
Samuel A. Bennett received the appointment and 
reported six volumes (16-21 Mo.), containing cases 
decided in 1852-55, when he resigned, and Horatio 
M. Jones was appointed to the office. Mr. Jones 
reported nine volumes (22-30 Mo.), containing cases 
decided in 1855-60. The next volume of the series 
(31 Mo.) had the singular good (?) fortune of being 
reported by three reporters, Mr. Jones (mentioned 
above), D. R. Barclay and Charles C. Whittelsey. 
Mr. Jones, having been appointed one of the judges 
of Colorado Territory, resigned; Mr. Barclay was 
appointed to fill the vacancy, but resigned before com- 
pleting the volume, and Mr. Whittelsey was appointed 
reporter and completed the volume. Mr. Whittelsey 
also reported ten other volumes of the series (32-41 
Mo.), containing the decisions for 1862-67. The pres- 
ent reporter is Truman A. Post, who has already 
reported six volumes (42-47 Mo.), containing cases 
decided 1867-71. It may be observed that Missouri 
has a long line of well-reported decisions on import- 
ant subjects. 
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KANSAS, 
The first reports of this comparatively young State 
were begun in 1863 by Louis Carpenter, who, after 
commencing the preparation of a volume, was killed 
in the -aassacre at Lawrence, August 21, 1863. by 
guerrillas under Quantrell. Elliot V. Banks was there- 
upon appointed reporter. Perhaps no other series of 
reports were ever begun under such tragic circum- 
stances as those which atterded the initiation of the 
Kansas State reports. Mr. Banks in his preface, after 
referring to his lamented predecessor, says: ‘‘ But that 
terrible calamity which took him from among us also 
swept away nearly all his labors on this volume. Only 
fragments of a few cases survived the flames of the 
guerrilla torch.” The work of Mr, Carpenter having 
been thus rendered useless, Mr. Banks re-collected the 
materials, and the first volume of Kansas reports arose, 
Pheenix-like, from the ashes. This reporter published 
five volumes (1-5 Kan. St.), containing the decisions 
of the supreme court for 1862-70. 


IOWA. 


The supreme court of lowa Territory was organized 
in 1839 under an act of congress, and in 1847 Eastin 
Morris published a volume containing all the cases 
determined in that court from the date of its organiza- 
tion to January, 1846. The first reporter under the 
State constitution was George Greene, one of the 
judges of the supreme court. Judge Greene produced 
four fine volumes of reports, containing cases decided 
in 1848-54. In 1856 W. Penn Clarke was appointed 
reporter, and commenced the series known as the 
“Towa Reports.” Mr. Clarke reported eight volumes 
(1-8 Iowa), containing cases decided in 1855-59, 

In 1860 Tho. F. Withrow was appointed reporter, 
and continued the series by the production of thirteen 
volumes (9-21 Iowa), containing cases decided in 
1859-66. In 1867 Edward H. Stiles, the present re- 
porter, was appointed, who has published nine volumes 
(22-30 Iowa), containing cases decided in 1867-70 
The Iowa reports are by law limited to two volumes 
of six hundred pages annually, and are required to 
embody “the legal propositions made by counsel in 
the argument, with the authorities relied on for their 
“an exact syllabus” of the 
The price 


support,” together with 
opinion, and a correct “abstract of facts.” 
per copy of each volume is limited to four dollars, the 
State taking several hundred copies. 


——_+ eo —_——_- 


THE STATE LIBRARY. 


The fifty-fourth annual report of the trustees of the 
New York State Library has just been printed. At 
the elose of the year 1871, the whole number of vol- 
umes in the library was 85,465, of which number 
22.658 were contained in the law library. The 


additions to the law library during the year, by pur- 
chase, exchange and donations, number 747 volumes. 
The policy pursued by the legislature is altogether 





too narrow to insure the complete collection of the 
legal works extant, “ut the trustees are making what 
exertions they can with the means at hand to supply 
all deficiencies. The trustees say “There are many 
books whose purchase cannot be longer delayed, and 
the character of the library sustained. This is 
specially true of the law library. The courts and the 
profession look for every volume of reports at the 
earliest day after its publication. New treatises, and 
new editions, of old ones are imperatively demanded. 
There can be no delay, for every new decision is of 
immediate apvlication. To this demand, entirely 
reasonable, the trustees have responded to the extent 
of their power, and they have been able to make the 
law library, in some of its departments, especially 
in that of American law, so nearly complete that it 
will compare favorably in that department with any 
other library in the country. There are, however, 
deficiencies that ought to be supplied. Among these, 
and which the trustees have long been desirous of 
supplying, are the reperts of the Scotch courts. The 
increasing difficulty of obtaining a complete set of 
these reports has induced the trustees to accept an 
offer for them, even at a price which seems large, but 
which, if the purchase were delayed, would be much 
larger. There are other British reports, the purchase 
of which is only delayed for want of funds. The 
trustees are also desirous of adding very considerably 
to the collection of works on the civil law.” 

Among the works obtained through the system of 
State and international exchange are 449 folio volumes 
of papers of the English Parliament, from 1843 to 
1851, and the statutes of the Kingdom from the first 
year of William IV to the thirty-second of Victoria, 

The report contains a full catalogue of the books 
added during the year, and among them we notice 
several rare and valuable works and editions. 

Mr. S. B. Griswold, the librarian of the law de- 
partment, is working with untiring energy to make 
the library complete, and, if the legislature will but 
display a little more liberality in their appropriations, 
the library will soon be worthy of the State. 


—— @@e —-— 


CURRENT TOPICS, 

A New York clergyman recently delivered a 
sermon upon the labor question in which he denounced 
“strikes,” and advised laboring men to follow the 
example of lawyers, financiers and others, who labor 
until their work isdone. Without commenting upon 
the lack of analogy between the case of the laborer 
who works for a per diem allowance without sharing 
in the profits of his toil and the case of one who 
receives the entire, or the pro rata rewards of his 
labor, it is a well-known fact, and one which the 
clergy do well to recognize, that the law is a 
laborious profession, and that the suecess and reward 
of a lawyer are measured largely by his assiduity 
and industry. There is no profession in the whole 
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domain of life in which real hard work is more 
essential than in the law. Talent, invention, origin- 
ality, ingenuity, one or all, will not compensate 
for the neglect of research, reflection, — continuous 
toil. 


The Boston, Hartford & Erie railroad, like many 
other new railway enterprises, has struggled for a 
financial footing, but has so far succumbed to the force 
of unfavorable circumstances and bad management. 
Its rise to the dignity and power of a first-class railway 
corporation is, probably, only a question of time; but 
if it ever reaches that desideratuwm, it will have the 
consciousness of having furnished the subject-matter 
of an immense amount of litigation, and the cause 
of the decision of some momentous questions in the 
law of corporations. It will be remembered that the 
Erie Railway Company entered into an agreement 
some time since, with the Boston, Hartford & Erie 
Railway Company for the use of their respective 
roads by each other, and in consideration of such 
agreement, the Evie Railway Company guaranteed 
payment of the interest on certain bonds of the Bos- 
ton, Hartford & Erie railroad, as it became due. An 
action was brought recently in the court of common 
pleas of New York by Cornelius Vanderbilt, the 
holder of some of these bonds, against the guar- 
antors, the Erie Railway Company. The defendant 
put in ademurrer on the ground that the guaranty 
was in excess of the powers of the defendant com- 
pany and prohibited by law and therefore invalid. 
But Judge Daly decided the point the 
defendant in a well-considered opinion in which he 
sums up the whole matter in the following language: 
“Whatever contracts as to terms and payment two 
companies enter into, I consider to be within their 
general powers. The power to contract for the use 
of their respective roads is not expressly or impliedly 
prohibited, and it seems to be within the provisions 
of the act of 1839. Instead of paying a fixed rental 
or price for the use of the Boston, Hartford & Erie 
railroad, the defendants assumed the payment of 
the interest to fal! due on certain bonds by guar- 
anteeing the payment of such interest. They might 
have given their notes of acceptances for a certain 
sum, and, as we have seen, it was within their general 
The demurrer must 


against 


powers to give their guarantee. 
be overruled, with the usual leave to defendants to 
answer.” It is understood that the decision in this 
suit affects indirectly five million dollars worth of 
these bonds. But suits involving, directly, millions 
of dollars are not now uncommon. 


It is a well-recognized fact that climatic and periodic 
atmospheric changes have a corresponding effect upon 
the passions. In this regard all men acknowledge the 
“physical basis” of life. In regions of exuberant 
vegetable growth and continuous warmth, the physi- 
cal temperament in man predominates, and the pas- 





sions have full sway; while in regions of less vegeta- 
ble exuberance and less heat, the human race is en- 
dowed with the intellectual temperament in a high 
degree, and the passions do not preponderate. But 
even in the temperate zone, during the hot season, an 
increase of the passionate element is manifest, the 
outcome of which neither law, order, or well-regulated 
police systems can effectually prevent. As summer 
advances, from all quarters of the so-called ‘‘ temper 
ate” regions of the earth, there come evidences of 
this natural law in the increase of crimes which are 
the resultant of passion. For this periodical augmen- 
tation of crime cannot be due to the periodical indul- 
gence in idleness and recreation which characterizes 
our people during the summer — it must be due to the 
physical irritability, the nervous sensitiveness, and the 
corresponding exaltation of passion which is the re- 
sult of the coming on of the heated term. In New 
York city alone, independent of the strikes (which 
are doubtless connected largely with this periodical 
atmospheric change), the increase of crime is very 
noticeable. And while two courts, or rather two 
branches of the same court, are sitting constantly to 
clear the calendar, which had accumulated during the 
winter and spring, the bench and the bar of that city 
have the daily darkening (or brightening?) prospect 
before them of a busy term in the fall with an enor- 
mous criminal calendar. 


The London Law Journal, in an article on ‘ Im- 
peachment in America,” takes occasion to say that 
“the lofty word ‘impeachment’ has in English ears 
a purely historical sound. Fortunately for us, neither 
governors-general, nor judges, nor cabinet ministers 
are now-a-days brought to the bar of the house of 
lords charged with high crimes and misdemeanors. 
But on the other side of the Atlantic ‘impeachment’ 
is all the rage.” We congratulate our contemporary 
that its high public functionaries are no longer re- 
quired to be removed from office by compulsory legal 
process; that, at last, the British empire has arrived 
at that state of official purity which renders ‘im- 
peachment’ a historical branch of its punitory system. 
Unfortunately for us, however, the need of this 
august remedy is too apparent at the present time in 
America. But it must be remembered that in a com- 
paratively new government, like ours, imperfections 
and abuses will exist and arise into prominence, 
which no remedy is so effectual or prompt to remove 
as impeachment. And then, too, it must be observed 
that we have among us some “mute inglorious Mil- 
ton,” some “village Hampden,” some silent Burke 
who only awaits an opening into the great realm of 
fame, and to whom a trial of “impeachment” would 
present the grandest and most sought-for opportunity 
to distinguish himself. Let our contemporary, hav- 
ing a country adorned and burdened with the illus- 
trious associations of a thousand years, permit young 
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America to make history for itself and gather to 
itself a weight of association to carry into futurity. 


The superiority of the American system of uniting 
barristers and attorneys in one body, and of allowing 
no formal distinctions in court among the members of 
the profession, over the English system of dividing 
the profession into two branches, and of setting up 
formal and absolute distinctions among the lawyers 
in court, is rendered evident by the following corre- 
spondence of our contemporary, Z'he Solicitors’ Jour- 
nal; ‘In the course of my duty as a solicitor I gave 
a brief to a well-known and able queen’s counsel at 
the chancery bar, and instructed him to appear on 
the hearing of a cause for my client, the plaintiff. A 
consultation took place, as is usual, between the lead- 
ing and junior counsel, and the learned Q. C. then 
stated that he saw difficulties in the plaintiff’s way, 
and that he hardly knew how to open the case. This 
was discouraging, of course, both to my client and 
myself, but I was conscious that such dismal remarks 
are not unfrequently thrown out in consultation, only 
to bring out in bolder relief the ingenuity about to be 
displayed in court. Nothing was said to lead either 
my client or myself to expect the catastrophe which 
befel us; no offer was made to retire from the case, 
nor any opportunity given of securing the services 
of a more ingenious or less punctilious advocate. 
Imagine our dismay when the cause came on, at 
aearing the learned Q. C. tell the court that the plain- 
tiff had no case and that he should submit to have 
the bill dismissed with costs! He scarcely said ten 
words, but they were fatal words; his junior would 
have fought but was, of course, overborne by his 
leader, and so the day was lost without a single effort 
being made to gain it.” Certainly, such a scene and 
such a denouement could not have occurred in an 
American court. 


The lawyer of the New York Times is evidently a 
very astute personage. Referring to the meeting of the 
senate on the 18th inst., to consider the case of Judge 
McCunn, that paper said: ‘“ We have already called 
attention to the fact that a clear enough case was 
made out against McCunn to induce the assembly to 
declare its belief that he had been ‘ guilty of mal and 
corrupt conduct,’ and to make a recommendation for 
his removal. This is sufficient to establish on the 
public mind, apart from other considerations, a very 
strong presumption against McCunn.” How the initial 
proceedings for impeachment, or the impeachment 
of an official, raises a presumption of guilt against him 
any more than the indictment of a person on a crim- 
inal charge raises a presumption against the accused 
we are unable to perceive. Again, we are told that 


“every senator who stays away from Albany exposes 
himself to the suspicion of having received a bribe, 
because his absence is as good asa vote for McCunn.” 
That must be an unreasonable and prejudiced mind 





which would entertain so vile a suspicion on such 
a statement of facts. But our contemporary is still 
further advisatory and critical of the senate; for it 
concludes with the astounding menace that “if a clear 
case be made out before the senate, every member 
who assists McCunn to escape the punishment he has 
incurred will place upon his forehead the indelible 
stamp of corruption.” 


On the assembling of the New York senate on the 
18th inst., in extra session, a communication was 
presented from the governor transmitting charges 
and specifications from the committee of the bar 
association of New York city, alleging official mis- 
conduct on the part of George M. Curtis, judge of 
the marine court. The governor recommended in 
pursuance of article 6, section 11 of the constitution, 
that the senate inquire into the charges, and if the 
truth and sufficiency thereof shall be established to 
the satisfaction of the senate, that Mr. Curtis be 
removed from his office. The senate thereupon 
authorized the judiciary committee to cause to be 
served upon Judge Curtis a copy of the complaint or 
charges made against him, with a notification that he 
be required to appear at a time to be mentioned 
therein, and settle upon the issue to be tried. 


America possesses few buildings in whose halls 
have echoed the tread of four generations; when, 
therefore, a public edifice is found which has with- 
stood the shock of a single century it is quite proper 
that we should celebrate its centennial. The builders 
of that old court-house in Johnstown, N. Y., who laid 
the cornerstone thereof on the 26th of June, 1772, 
seem to have erected for themselves a “ monumen- 
tum perennius aere;” for to this day their work 
remains intact with no prospect of decay. The cen- 
tennial celebration of this event, which has been 
wisely determined upon by the citizens of that part 
of the State, will call to mind many important events 
not only in the history of the State but of the nation, 
and many venerable and sacred professional associa- 
tions. As the committee say in their note of invita- 
tion: “Every judge and every lawyer of experience 
will cherish the memories which cluster around this 
old court room. Within its walls have been heard 
the voices of some of the most learned jurists and 
the most learned advocates that have ever adorned 
the ranks of the legal profession.” Within a few 
hundred feet of this ‘old court room’ stands the 
residence of the eminent Judge Cady, long since dead 
but highly honored and valued now as well as in life. 
From the belfry of the ‘old court-house’ the ob- 
server beholds a scene of surpassing natural beauty, 
dotted by objects as antiquated as the granite pile on 
which he stands. To the west he sees ¢he baronial 
hall of Sir William Johnson, which is the only man- 
sion of its kind now standing in the United States. 
To the east, and but a block distant, he sees the old 
Episzopal church, built by Sir William, in which the 
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service of the Anglican church was solemnized before 
America was free, or New York had arrived to the 
dignity of a State. Amid such antiquities and asso- 
ciations, so rare in this country, the centennial 
celebration of the building of the ‘ old court-house’ 
will take place next Wednesday. 
——_—_e-e—_—_—_—— 
NOTES OF CASES. 

The rule of no contribution between wrong-doers 
is not absolute. An important exception to the rule 
is Armstrong Co. v. Clarion Co., 66 Penn. St. 218, 
to appear in 5 Am. Rep. In this case it appeared 
that a traveler was passing over a bridge, across a 
creek, between the counties of Armstrong and 
Clarion, which was a county bridge maintained and 
kept in repair at the joint and equal charge of both 
counties, when the bridge fell and he was injured. 
For his injuries the traveler brought suit against the 
county of Armstrong and recovered damages. The 
judgment was paid by Armstrong county, and this 
action was brought to recover contribution from 
Clarion county. The court held that the plaintiff 
could recover, laying down the principle that the 
rule that wrong-doers cannot have redress or con- 
tribution against each other is confined to cases 
where the person seeking redress must be presumed 
to have known he was doing an unlawful act. In 
concluding his well-considered opinion in this case 
Judge Reed says: “ The parties, plaintiff and defend- 
ant, are two municipal corporations, jointly bound to 
keep this bridge in repair. These bodies can act 
only by their legally constituted agents, their com- 
missioners, who examine the structure and order 
repairs which is done. They erred in judgment and 
both were liable for the consequences of that error, 
and one having paid the whole of the damages is 
entitled to contribution from the other.” It seems 
that the question whether the counties, through their 
commissioners, had been negligent, or must have 


’ 


been presumed to know that the bridge was out of 
repair and consequently unsafe, was decided nega- 
tively. Had it been otherwise we do not see how 
the plaintiff could have escaped the operation of the 
general rule of no contribution. The case does not 
decide that because the parties were municipal cor- 
porations, they could not be presumed to have known 
they were doing unlawful acts, and that, therefore, 
they constitute an exception absolute to the rule of 
no contribution. And while the rule as promulgated, 
in stricto, by this case is salutary and sound, yet it 
would be the reverse of this—highly injurious and 
illogical — to make an exception in favor of corpora- 
tions per se. See ante, p. 378. As the law of contri+ 
bution or indemnity among wrong-doers now is, it 
would be a good statement of the true rule to put it 
in this language: Between (or among) conscious 
(actually or presumedly) wrong-doers there can be 
no contribution (or indemnity). 








We note Ewing v. Thompson, 66 Penn. St. 382, asa 
legal curiosity, and as indicative of the state of the 
law in Pennsylvania, with reference to parol contracts, 
for the sale of lands. In this case it was held that 
an action could be sustained for the breach of a parol 
contract for the sale of lands; but that the measure 
of damages is the actual consideration passing between 
the parties. The validity of parol contracts of this 
character is declared by statute in Pennsylvania; and 
in this respect the law of that State may be said to 
be unique, 


In Camp's Appeal, 4 Am. Rep. 39 (86 Conn. 88), it 
was decided that where N. gave his bank-book to C, 
with an intention to give him the deposits represented 
by the book, this was a valid gift to C. of the deposits. 
It had already been ‘held in Zillinghast v. Wheaton, 
8 R. I. 536 (to appear in 5 American Reports), that 
the delivery of a bank-book with intent to give, by 
one in extremis, was a valid donatio causa mortis of 
the deposits represented by the book. But the Con- 
necticut case went further than this, and declared the 
broad rule, that choses in action not negotiable, and 
negotiable paper not indorsed, and bank-books repre- 
senting deposits may be the subject of gift, whether 
or not the donor at the time of giving is in appre- 
hension of death. While this decision is a little in 
advance of the reported adjudications upon the sub- 
ject of gifts, yet we believe it to be a sound deduction 
from the adjudged law. 


——_epoe—_—_—_- 
EUROPEAN CORRESPONDENCE. 
Lonvon, May 31, 1872. 


I shall have much to report, and perhaps more to re- 
mark, to you upon the great subject of Legal education, 
which I am glad to understand is now in movement 
amongst you, as it is, though rather sluggishly, in the 
somewhat heavy mother country. Here in fact it has 
not yet attained the primary stage of determining what 
the evil is that education is meant to remedy. The 
clamourers for the reform sometimes venture to mut- 
ter, that the evil is the legal ignorance or incompetency 
of the English Bar. I say to mutter, for the English- 
man is too commercially patriotic to depreciate his 
Bar, his ax, ass, or aught else that is his. So he never 
goes into detail or argument upon the position, but 
keeps to calling for the reform which may help him to 
a job or office. 

The course of the opposition is duly conformable. 
They think it sufficient to answer, that the English 
bar has worked well; that no other produces barristers 
of so much eminence (in England); that the English 
judges likewise are unequalled on the globe; and in 
short, that the whole institution of Bench and Bar, and 
even the Law along with them, are the best suited to 
the English people. And in this last point at all events 
there is some truth as well as argument. These mani- 
festations of the national mind are, as we say, all chips 
of the same block. But then this block is itself the 
thing to be fashioned legally by education. The prob- 
lem is somewhat that of Horace’s mechanic, who 
doubted whether his subject-matter should be made a 
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deity or a butcher’s chopping-bench.—Aut scamnum 
aut deum. 

No more, however, than this argument of national 
aptness, are the assumptions of national eminence 
gainsaid by the reformers. They admit proudly the 
super-excellence of the judges and barristers, and only 
want, it would appear, to make them all alike pre- 
eminent. Foran example of this ludicrous description 
of contest I may refer you toa record of the Parlia- 
ment of last year, when the legal education project 
was first introduced, and maintained pro and con. by 
Sir Roundell Palmer, and the Mr. Tessel, who has since 
become, therefore, perhaps solicitor-general. This pro- 
motion of the latter gentleman is perhaps due in some 
part to the patriotic optimism then displayed by him 
on all things English. 

The fallacy, however, of these objections to the 
education scheme, will appear to your readers too 
grotesque for a school-boy’s mote-court. The eminence 
of a few members, whether of the Bar or Bench, could 
at the best be but relative to England herself. The 
king of the Lilliputians who out-topt, his subjects by 
Gulliver’s nail-breadth, passed quite naturally for a 
gigantic personage in Lilliput. I would not derogate 
from the acuteness or other merits of the English 
judges. But there is no common measure whereby to 
compare them with foreign rivals, without a general 
definition of what the Bench, Bar, and Law should be. 
Besides in England there is no previous stage for even 
self-comparison. She has jogged on in the same routine 
since time immemorial. Coke and Bacon and Glanvil, 
were not less eminent than modern judges. 

Besides, how many of these eminent barristers and 
judges have been even so much as heard of “‘ beyond the 
four seas.’’ Not one I think save Bacon, and he for 
other things than law or judgment; his parts as advo- 
cate and judge being just the stigmas on his great 
character. Nor is it so in other countries if we merely 
cross the channel. In England and even America we 
recognize the eminence—the absolute eminence — of 
French judges and advoeates; from de l’Hospital to 
Daguesseau, and from Patru to Berryer; not to go 
back to Cicero, the eternal model of the advocate. Such 
as these might afford some pretexts for Mr. Tessel’s 
quasi arguments; though even so, but merely pretexts, 
as being gifts of nature and chance exceptions. But 
nothing of this puerile sophistry seems ever to occur 
to the practical and common-sense English under- 
standing, which jogs on in the same unreasoning round 
of agitation. The only variation is an odd appeal to 
the Americans, with whom our barristers rank as 
models and our judges as prime authorities. But this 
is still the same fallacy of comparing self with self, and 
always recalls to me a phrase that jars upon my ear 
since childhood; I mean the the chapter titles of 
Goldsmith’s Citizen of the World, in which the letters 
are perpetually “From the Same to the Same.” 

Lest your reformers then may really be still the same 
with their progenitors in the matter of this movement 
of legal education, it may be well to try and determine 
for you what the ailment is that demands remedy? 
In other words, what is intended, or ought to be 
intended, by the ignorance of the Law complained of 
in our Bar and Bench? I would first answer, that 
there is something more incurable than even this 
ignorance; it is the ignorance of what it is that consti- 
tutes that ignorance. The former is the malady of 


the patient only; the other extends alsoto the doctors 
themselves, and when the doctors are smitten there 





remains of course no refuge save the vis recuperatrix 
of nature and reason. Nowthis condition of the legal 
doctors appears to be the true difficulty with the friends 
as well as foes of the scheme of legal education. 

The ignorance of the Law does not lie as is thought 
commonly, in incomplete acquaintance with statutes 
or with cases; and still less with this or that of the 
thousand hand books which retail them. A man who 
knows but little of all this very raw material, might 
have a better knowledge of what is properly called the 
Law, than those who can refer to, or even recite them 
on their finger ends. It might even be affirmed that 
the less one knows of that stuff the better, as he must 
be less distracted by its confusions and conflictions. 
Those matters are but the mere signs of the Law, or 
its husk and shell; and thence the stifling proportion 
of chaff and tare seed in our jurisprudence. A simple 
proof is, that foreign jurists who know scarce any 
thing of all this jumble, may have not only a large 
but even a nicer conception of the nature and effects 
of our legislation and jurisprudence, than the attorney 
who can con the cases as a devotee does his bead-stones. 
Of the one hundred thousand of them which com- 
pose, it seems, the English treasure, and the perhaps 
equal number of the Statutes at large, a Montesquieu 
or a De Tolme could scarce know one, enough for 
reference; and yet the English admit those foreign- 
ers to have been teachers of their lawyers and law- 
makers. So with their fellow Frenchman, De Tocque- 
ville, in America. And in those countries themselves, 
the barristerial class of lawyers depend mainly for 
this statistical lore upon the attorneys, towards whom, 
however, they take rank as the superior in legal knowl- 
edge. 

The plain solution therefore is, that those things are 
not the Law —I mean the Statutes, cases, hand-books 
text-books or commentaries. They are, I repeat, but 
the raw materials of it, not the method, wherein lies 
the essence. The Law proper is composed of the tissue 
and relations that lie or lurk among this multifarious 
mass of the external signs of it; and which disposes 
them into aggregates of group, of series, or of system; 
as respectively in the Statutes, the case law and a Code 
for instance. But these conceptions are too large for 
our narrow space and passing purpose, for which it 
will be better to illustrate by example. 

To do even this with some proportion of fullness or 
effect, the effort will be best presented as a whole in 
the next week’s letter. I will close the present num- 
ber with a cursory notice of an event, which may also 
serve us for transition to the examples; as these will 
be selected chiefly from the criminal branch of the law, 
of which the principles are thought to be least unfa- 
miliar to both lawyers and public. The incident referred 
to is the meeting here in July next of a “congress of 
all the civilized nations of the world;’ or as the title 
abridgesit: ‘‘An International prison congress.” That 
is the congress, no doubt, is to be international, and 
not the prison. 

The American government is credited with this 
‘‘spread-eagle’ idea. But England, as in other things, 
is possibly the prompter. It is at all events to be the 
place of meeting and of expenditure, and also supplies 
the managing committee of the concern. Indeed the 
English vocation is to be the factor of all the world, 
and to make its speculations monetary or philanthropic 
pay—herself. Her method also, in science as in Chris- 
tianity, is the muscular, and whether of the manual or 
the pedestrian order; that is to say, statistics experi- 
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mental or itinerary. Meditation or reasoning she 
scouts as monkish or scholastic, and would think 
scarce more of using the head for study than for walk- 
ing on it. These proclivities have doubtless their use 
and place in the natural system. The mischief is that 
the place is not high nor the use honest; they smuggle 
up the tricks of trade into the search of truth and 
science. And this is why I note them here as they 
perhaps linger in some measure among the English 
element of our American population. I remember that 
some book of yours bore the title of ‘“‘ Views afoot.” 
This mode of research might be designated, Science 
afoot or Science a-hand; or “* Handy-books,”’ as in fact 
the English call their works of elements and method. 

It is but national in the law, then, and its education, 
which we have been canvassing. But to return to our 
Congress, besides the profit to the trading interests, 
the English government will likewise have its perquis- 
ite in fame or whitewash. A congress met in London 
to reform the prisons ‘‘ of the civilized world” implies 
that England is the center of civilization and human- 
ity, and that her own prison-discipline can have no 
need of the reform. She accordingly has promised 
the Commissioners, rather shyly, but to afford them 
“various facilities and information.’”’ Will the late 
and even still subsisting treatment of the Fenian con- 
victs be allowed to form part of this reserved informa- 
tion? To set persons of education and innocent of 
moral guilt on a footing with pickpockets and burglars 
and Sodomites, or rather so far below them as “to 
empty their slops;’’ to make them scrub their own 
cell-floors and clean out the privies; to starve them for 
successive weeks upon a modicum of bread and water, 
and in one case to so manacle them as to constrain the 
unfortunate to lie prone upon his belly and lap his food 
like a dog; and all this for a hare-brained tentative to 
expel from their wretcbed country the band of for- 
eigners who, under pretext of ruling them against their 
will, have been robbing themselves and their fore- 
fathers for centuries —this I fear would be no model 
of prison discipline for a Congress representing all the 
nations of the world, civilized or barbarous. 

By the way, can President Grant have omitted to 
give Dr. Wines, the alleged author of the congress and 
your commissioner thereat, some special hints, if not in- 
structions, upon this Irish-American grievance? Does 
Mr. Fish, who is said to have so often and so vainly 
appealed upon the subject to the English government, 
does he not mean to support the Doctor by a deputy 
commissioner, assigned expressly to bring these Eng- 


. lish prison infamies before the Congress, and who will 


not be invited to the London dinners or the Lordly 
soirees? Is there head enough among your Fenians 
themselves to jog those officials, and to remind them 
of the coming election and the Irish vote? Or shall we 
lose the opportunity which a retributive providence 
would thus appear to have brought home to the capi- 
tal of England, of exposing to the nations her hypoc- 
risy and barbarity? 

Be these things as they may, the great concern of 
our LAW JOURNAL is, that this Congress should estab- 
lish by aduly jural separation, the mode of punishment 
specific to political transgressions. This I have but 
little expectation that they can do. The distinction 
is already recognized or applied in practice by your- 
selves and all the other civilized nations perhaps 
except England; but I do not know of a country ora 
a writer that declares the principle. Honest England 


makes a merit of neither knowing it, or practicing. 





And Mr. John Bright, whom you worship in America, 
as ‘‘the greatest statesman of England,” if not also of 
the age, was made the government organ of a declara- 
tion to that effect. The Fenian prisoners, he said, 
were treated in the way above referred to because 
England had no specific prisons for such offenders. 
And she had none, because she now had no rebels to 
her rule at home. So, if the Irish rebels to it found 
themselves brought into company with the offal of 
English (that is to say, of earthly) crimes, to the 
outrage of all justice, science, sense and humanity, 
why so much the worse for themselves, for science and 
for humanity, which should adapt themselves to 
England, and not England to them. 
J. O’CONNELL. 
——- o—ae — 


THE TRIAL OF THE JUDGES. 


The senate of this State convened at the capital, 
pursuant to adjournment on Tuesday at 4 Pp. M., for the 
purpose of proceeding with the trial of the judges rec- 
ommended for removal by the governor, to wit: 
Judges McCunn of the New York superior court, and 
Prindle of the Chenango county court. 

The demurrer of Judge Prindle, on the ground that 
the acts alleged in the charges against him were com- 
mitted prior to his election to his present term of 
office, was overruled. His counsel thereupon asked a 
little time to file an answer, and desired the hearing to 
be postponed until the 8th of October. The answer, 
denying all the charges, was filed on Wednesday morn- 
ing, and the further hearing was postponed until the 
3d of July next. 

The case of Judge McCunn was then called, and the 
answer filed denying the jurisdiction of the senate, on 
the ground raised by Judge Prindle’s demurrer, and 
also denying all the charges. Judge McCunn was pres- 
ent in person with the following gentlemen as coun- 
sel: N. C. Moak, A. C. Davisand Rufus Peckham, Jr.; 
Judge Selden and J. C. Develin, also of counsel for the 
defense, were absent. The bar association of New 
York was represented by Messrs. J. M. Van Cott, 
Albert Stickney and Burton N. Harrison. The counsel 
for the defense were not prepared to proceed without 
the presence of Judge Selden, as he had prepared him- 
self to argue the legal question of the jurisdiction, and 
on Wednesday morning they asked that the case be 
postponed until next Tuesday, stipulating that the 
evidence might then be taken by a committee of the 
senate sitting in New York city. After much debate 
the senate decided to proceed with the hearing at 
once, and Mr. Moak began an argument on the ques- 
tion of jurisdiction. At this writing, Thursday morn- 
ing, the taking of the evidence has not been com- 


menced. 
—— o> 


DIGEST OF RECENT ENGLISH DECISIONS. 


AUCTION. 





Rent in arrear, liability of auctioneer to pay: distress 
on goods after sale.— Defendant, an auctioneer, sold 
certain goods for plaintiff, the owner, on premises oc- 
cupied by plaintiff and another, and in respect of which 
the latter owed the landlord rent. By the conditions 
of sale each lot was to be taken to be delivered at the 
fall of the hammer, after which time it was to remain 
at the exclusive risk of the purchaser. After the sale, 
and before the goods were removed, the landlord 
threatened to distrain on the goods, whereupon the 
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auctioneer paid the rent and déducted it from the 
amount the goods had realized, and paid over the bal- 
ance to the plaintiff. Held, that the auctioneer was 
not justified, as against the plaintiff, in paying the rent, 
as, on the sale of each lot, the property passed to the 
purchaser, who would have had to bear the loss if the 
landlord had distrained. Sweeting v. Turner, L. R. 7 
Q. B. 310. 
CONTRACT FOR SERVICE. 


Weekly hiring: parol evidence to vary written contract: 
statute of frauds: bespeaking judge’s notes. —The plain- 
tiff entered the service of the defendants, under a 
memorandum in writing, as follows: ‘‘April 13, 1871. 
I hereby agree to accept the situation as foreman of 
the works of Messrs. Roe & Co., flock and shoddy man- 
ufacturers, etc., and to do all that lays in my power to 
serve them faithfully, and promote the welfare of the 
said firm, on my receiving a salary of £2 per week and 
house to live in from the 19th of April, 1871.’’ Held, a 
weekly hiring from the 19th of April, 1871; and that 
evidence of a conversation at the time of signing the 
contract, tending to show that a hiring for a year was 
intended, was not admissible. The stamp of 5s. on 
bespeaking judge’s notes is sufficient only where the 
cause is tried before a judge of the court in which the 
rule nisi is granted. Where the trial is had beforea 
judge of another court, a further fee of 6d. per folio is 
payable. Evans v. Roe, L. R. 7 C. P. 138. 


LANDLORD AND TENANT. 


Covenant for quiet enjoyment: restriction by covenant 
of lessor as to particular trade. —On a conveyance of 
land to defendant in fee, defendant covenanted with 
B., the vendor, that defendant and his assigns would 
not permit to be carried on in any building built on 
any part of the land the trade of a seller of beer. De- 
fendant afterward demised for twenty-one years a 
building on part of the land, which at that time was 
used as a grocer’s shop; the lessee covenanted that he 
and his assigns would not carry on therein, or permit 
to be carried on, certain trades (that of a seller of beer 
not being one); and defendant covenanted that the 
lessee and his assigns should peaceably enjoy the 
demised premises without any lawful let, suit, or inter- 
ruption by or from defendant or any person lawfully 
claiming from, by or under him. This lease was as- 
signed to plaintiff, and he, without notice of defend- 
ant’s covenant with B., altered and fitted up the 
premises as a beer-shop, upon which B. obtained an in- 
junction from the court of chancery restraining plain- 
tiff from carrying on the trade of a beer-house on the 
premises. Plaintiff then brought an action against de- 
fendant for a breach of the express or of an implied 
covenant in the deed of demise. Held, affirming the 
judgment of the court of queen’s bench, that the express 
covenant for quiet enjoyment excluded any implied 
covenant; and that that covenant did not amount to 
a warranty to the lessee that he might use the premises 
for any purpose not mentioned in the restrictive cov- 
enant on his part, and therefore, that plaintiff could 
not recover. Spencer v. Marriott, 1 B. & C. 457; 2 D. 
& Ry. 665, affirmed. Dennett v. Atherton L. R. 7 Q. B. 
Ex. Ch. 316. 


— e @ eo 


At the second annual commencement of the law 
school attached to the university of Maryland, which 
took place on the 15th inst., ten graduates received 
the degree of bachelor of laws. 





DIGEST OF RECENT AMERICAN DECISIONS.* 


INSOLVENT LAWS. 

The liability of the maker of a promissory note, toa 

non-resident, is not affected by a discharge under the 

insolvent laws of New York, obtained subsequent to 
the inception of the note. Pratt vy. Chase, 718. 


INSURANCE. 


I. FIRE INSURANCE. 


1. A policy of fire insurance required that the state- 
ment of loss, if any, should be signed and sworn to 
by the assured ; but, a loss having occurred, the state- 
ment was presented, “‘signed and sworn to” by the 
agent of the assured, who had the entire control and 
management of the insured property and who obtained 
the policy. Held, that the statement was sufficient. 
Sims v. State Ins. Co. of Hannibal, 311. 

2. The policy also provided that, when a premium 
note was taken for a cash premium, any default in its 
payment should operate to suspend the company’s lia- 
bility until it should be paid. The assured gave sucha 
note and, immediately after it was due, having another 
policy which he desired canceled, and the unearned 
premium thereon applied to this note, and not know- 
ing how much would be due the company, he propose d 
by letter, to pay, asking for a statement of the amount, 
whereupon the company at once applied upon the note 
the amount in their hands, and directed him, by letter, 
to remit the balance, which he did by first mail; but a 
loss occurred before the remittance was mailed. Held, 
that the forfeiture was waived. Ib. 

3. The application for the policy contained the ques- 
tion ‘‘for what purpose the building was used,’’ and 
the answer was ‘‘ tobacco pressing; no manufacturing.” 
But the evidence showed that in a shed attached to 
the main building tobacco hogsheads were manufac- 
tured. Held, that the question, ‘‘whether the prepa- 
ration of hogsheads was such an incident of the busi- 
ness as to be included in it’ was forthe jury. Ib. 

4. Where the incorporating act of an insurance com- 
pany declares that all applications shall be printed or 
written, that all the conditions of policies shall be 
printed or written, and that all policies or other con- 
tracts shall be signed by the president, no verbal con- 
tract of insurance is binding on the company. Hen- 
ning v. The United States Ins. Co., 332. 

5. A. obtained a policy of fire insurance on his 
museum building and collections, and, before the ex- 
piration of the policy, he sold the insured property to 
B. The acting secretary of the insurance company 
then indorsed on the policy the words “loss, if any, 
payable to B.”” Afterward B. sold the museum collec- 
tions, and the president of the company made an addi- 
tional indorsement on the policy in the words “ this 
policy is hereby changed to cover chairs, benches, and 
furnaces, instead of museum collection, which is re- 
moved.”’ Held, that the indorsements constituted valid 
contracts of insurance and that the company were lia- 
ble thereon. Northrup v. The Mississippi Valley Ins. 
Co., 337. 

6. The Aitna Insurance Company issued its policy of 
fire insurance to A., containing a provision that the 
‘‘application * * * should be considered a part of this 
policy and a warranty by the insured.” The applica- 





* From vol. 4 of the American Reports, and including the 
latest reported cases of any general interest in the follow- 
ing States: Arkansas, Connecticut, Alabama, Iowa, Maine, 
Missouri, Michigan, Massachusetts, Illinois, New York. 








398 





THE ALBANY LAW JOURNAL. 








tion contained the following interrogatory and corre- 
sponding answer: 9. Incumbrances, if any, state the 
amount. Is there any insurance by the mortgagees? 
State the amount. 9. ‘‘ No.” It appeared that there 
were then two mortgages on the premises ; that A. 
told the agent of the company who negotiated the in- 
surance of these incumbrances, and that the answer 
“no”? was given by the advice and consent of the 
agent, because the mortgagees had noinsurance. Held, 
that the acts of the agent bound the company, and the 
policy was valid. The tna Live Stock Fire and Tor- 
nado Ins. Co. v. Olmstead, 483. 

7. Where a policy of insurance requires that certain 
facts must be stated, in the application by the assured, 
and the facts are made known to the agent of the com- 
pany, who omits to reduce them to writing, the com- 
pany cannot escape liability on the ground that the 
requirement of the policy has not been complied with. 
Com. Ins. Co. v. Spankneble, 582. 

8. A mortgage upon property insured is not a viola- 
tion of a clause in the policy against the sale, convey- 
ance, alienation, transfer or change of title of the 
property. Ib. 

9. Where a married woman insures her realty which 
she acquired before coverture, the existence of the 
marriage relation need not be stated in the application 
for a policy of insurance, which requires a statement 
of the interest of assured when it is “ not an absolute 
ownership.’’ Her estate continues to be absolute after 
marriage, although the husband is entitled to a joint 
occupancy and a contingency by curtesy. Ib. 

10. A mortgagor of property procured a policy of in- 
surance thereon, in the name of the mortgagee, in pur- 
suance of an agreement to furnish further security. 
No statement of the interest of the assured in the 
property was requested when the insurance was effected, 
but the policy contained a clause providing that the 
company should not be liable “for loss of property 
owned by any other party unless the interest of such 
party be stated in the policy.’’ The mortgagor paid 
the premium, and afterward paid the debt. A loss 
having occurred, in an action on the policy, held, that 
the mortgagor could recover in the name of the mort- 
gagee, and that the assured was not bound by the policy 
to disclose the nature and extent of his interest. Nor- 
wich Fire Ins. Co. v. Broomer, 618. 

11. Where a policy of insurance, negotiated on behalf 
of a firm by an individual partner, is made out by mis- 
take in the name of the partner applying instead of 
the partnership, a court of equity will decree its re- 
form so as to cover the partnership interest, even after 
loss. Keith v. Globe Ins. Co., 624. 

12. The assignee of the interest of a vendor in a con- 
tract of sale of real estate, by which the vendee agrees 
to keep the premises insured for the benefit of the 
vendor, is equitably entitled to the proceeds of a policy, 
after loss, to the extent of his assignor’s interest, and 
the insurance company, with notice of such assignee’s 
claim, is liable for his share of the proceeds even if the 
whole amount has been paid over, after such notice to 
the insured. Cromwell v. The Brooklyn Fire Ins. Co., 
641. 

13. F. entered into verbal negotiations with the 
agent of an insurance company for a policy of fire in- 
surance. The agent was authorized “ to bind the com- 
pany during the correspondence,” but, through his 
neglect, the company did not receive and act upon the 
application of F., until a loss by fire had occurred. 
Held, that the company was liable, a parol contract of 





insurance being valid under the New York decisions. 
Fisk v. Cottenet, 715. 

14. Where a mortgagee of premises applies for an in- 
surance, and subsequently becomes owner in fee, no 
new consideration is necessary to change the proposed 
insurance so as to apply to the absolute interest of the 
applicant. Ib. 


Il. FREIGHT INSURANCE. 


15. A vessel, under a policy of freight insurance, 
while on her voyage, was disabled, unloaded her cargo 
and was laid up for repairs, but winter set in and she 
was unable to proceed on account of the ice, where- 
upon the master voluntarily surrendered the cargo, free 
of freight, to the underwriters of the shippers. Heid, 
that the free surrender was premature and that no re- 
covery of freight money could be had on the cargo thus 
surrendered. Allen v. Mercantile Mutual Li fe Ins. Co., 
700. 

Ill. LIFE INSURANCE. 


16. On the application of a wife, a policy of insur- 
ance on the life of her husband was issued for her sole 
benefit, and, in the event of her death before her hus- 
band, for the benefit of her children. The wife having 
died leaving children, the husband surrendered the 
policy to the company and procured another, likewise 
on his own life, for the same amount at the same prem- 
ium, ante-dated to correspond with the date of the 
former policy, and made payable solely to himself. 
The husband soon died. Held, that the children were 
equitably entitled to the proceeds of the substituted 
policy as against the creditors of the husband. Chapin 
v. Fellowes, 49. 

17. The wife of N. took out a policy on his life in a 
life insurance company for which he was agent. The 
receipts for the premiums on policies of this company 
were in the form of renewal certificates, and contained 
a condition that the receipt should not be valid and 
binding on the company until the premium was paid 
and the receipt countersigned by the agent. After 
the death of N. receipts for the several premiums were 
found among his papers but they were not counter- 
signed by him. Held, that the receipts were prima 
facie evidence in an action on the policy, of the pay- 
ment of the premiums. Norton v. Phenix Mutual Life 
Ins. Co., 98. 

18. A life insurance policy, taken out by a husband 
on his own life for the benefit of his wife, is assignable 
during his life, with her consent, as collateral security 
for his debts where there is no statute directly pro- 
hibiting it, and she is debarred, by the assignment, from 
recovering the proceeds of the policy. Chui/er Oak 
Life Ins. Co. v. Brant, 328. 

19. A policy of life insurance, which provides that it 
shall not be in force until countersigned by the agent, 
is invalid until so countersigned, even though the agent 
himself is the party assured. Badger v. American Pop- 
ular Life Ins. Co., 547. 

20. A resident of Illinois insured his life with a com- 
pany chartered in Massachusetts, by a policy payable to 
his representatives or assigns, and conditioned to be 
void if assigned without the written consent of the 
company, which policy he afterward delivered, with- 
out the company’s consent, to the plaintiff, a resident 
of Massachusetts, as security for a debt. Upon his 
death, an administrator of his estate was appointed in 
Illinois, and afterward, the debt being unpaid, the 
plaintiff was appointed ancillary administrator in 
Massachusetts. The principal administrators sued the 
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insurers upon the policy in Illinois, and their agent 
duly accepted, in pursuance of a State statute, service 
of a summons and of an injunction not to pay the 
policy to the creditor. The plaintiff, as ancillary ad- 
ministrator, then sued on the policy in Massachusetts, 
and the insurers in answer admitted their liability, 
and expressed a willingness to pay the policy to the 
person entitled. Held, that the pendency of the first 
suit was no bar to the second, and that the plaintiff 
could recover the amount of the policy in prefer- 
ence to the principal administrator, inasmuch as he 
represented the equitable interest and possessory 
right of the pledgee of the policy. Merrill v. New Eng- 
land Mutual Life Ins. Co., 548. 

21. A policy of insurance was issued on the life of 
H., containing a provision that no insurance should 
be binding until the actual payment of the annual 
premium. H. paid the premium for several years; 
but on a day when the annual premium was due, and 
while on his way to pay the premium he was struck 
with paralysis and died. Within a few days the prem- 
ium was tendered by the wife of H., but refused. In 
an action on the policy, it was admitted that there was 
a usage and agreement between the company and the 
insured to receive the premium within a reasonable 
time after due. Held, that the company was liable on 
the policy. Hunt and Leonard, CC., dissented. Howell 
v. The Knickerbocker Life Insurance Co., 675. 


IV. MARINE INSURANCE. 


22. A vessel insured for a year by a policy containing 
the provision that if she was ‘“‘ on a passage at the end 
of the term ”’ the risk was to continue until her arrival 
at port of destination, sailed from the Chincha Islands 
for the Canary Islands, put into Callao on the mainland 
(which is the port of entry for the Chinchas), for the 
necessary clearance, water and crew for her further 
voyage. While there the year expired. Held, that she 
was not ‘“‘on a passage’’ within the meaning of the 
policy. Washington Insurance Co. v. White, 543. 

23. A policy of insurance upon a ship contained the 
clause: ‘‘ Warranted not to load more than her regis- 
tered tonnage,’’ with certain specified articles, in- 
cluding coal. Held, that the warranty was not broken 
by taking on board, beside the amount limited as a 
cargo, a quantity of coal as dunnage, that being a suit- 
able article for the purpose, and it appearing that it 
was so used in good faith, and no more then was neces- 
sary, even though freight was received for its carriage. 
Thwing v. Great Western Insurance Co., 567. 

24. A policy of marine insurance expressly excepted, 
from the perils insured against, ‘damage that might 
be done from the bursting of boilers,’’ but provided 
that only “loss or damage occurring subsequent to and 
in consequence of the bursting of boilers is covered by 
this policy.’”’ The boiler of the vessel burst and she 
was immediately submerged. Held, that, as the vessel 
was rendered worthless the moment the rents and 
apertures were made, the policy did not cover the loss. 
Evans v. The Columbian Insurance Co., 650. 

25. A policy of marine insurance was issued on mer- 
chandise against ‘‘ perils of the sea,”’ “‘ free of particu- 
lar average only.’’ The vessel was subsequently 
wrecked, and with the cargo was abandoned by the 
master in good faith; but the insurers refused to ac- 
cept the abandonment, and afterward recovered from 
the wreck some of the cargo. Held, that, as the loss 


was total to the insured, they were entitled to recover 





on the policy. Wallerstein v. The Columbian Insurance 
Co., 664. 
See Transfer of Causes, 2. 
INTEREST. See Promissory Note, 7. 


INTERPRETER. See Evidence, 2. 
JETTISON. See Common Carrier, 6. 


JURISDICTION. 


T. recovered judgment in the United States court 
upon coupon bonds of certain railroad stock issued by 
the county of L., the defense, that the supervisors had 
been enjoined by the State court from levying taxes to 
pay such bonds, being held insufficient. T. afterward 
procured a mandamus from the United States court, 
compelling the supervisors to levy a tax to pay his judg- 
ment, which the supervisors refused to do, because they 
had been enjoined by the State court, whereupon an 
attachment was issued by the United States court 
against them, and they were arrested by the marshal. 
They were brought before the State court by writ of 
habeas corpus. Held, that the United States court had 
jurisdiction of the proceedings by mandamus, and that 
they must be remanded to the custody of the marshal. 
Beck, J., dissented. Ea parte Holman, 159. 


LAND DAMAGES. See Ruilroad Company, 1, 5, 6, 7. 


LANDLORD AND TENANT. 


1. A lessee, in possession of premises under a lease 
“for the term of one year, with the privilege of having 
the same for three years, at the option of the lessee,”’ 
wherein he covenants ‘‘at the end of said term to 
deliver up quiet and peaceable possession of said prem- 
ises,”’ signifies his election to hold for three years by 
simply remaining in possession after the expiration of 
the first year, and is not bound to give noticesto the 
lessor. Delashman v. Berry, 392. 

2. Where there is no provision in a lease in regard to 
injuries, it is the duty of the person having control of 
the premises to keep a scuttle in the sidewalk in repair; 
and the owner of the premises will not be liable to an 
injured party for neglect to keep the scuttle in repair 
if it was in good condition when possession was given 
under the lease. Fisher v. Thirkell, 422. 


LAWYERS. See Attorneys. 
LEASE. See Landlord and Tenant. 
LEGAL TENDER. See Bill af Exchange. 


(To be continued.) 
——__> eo —_—__ 


SUPREME COURT DECISIONS — THIRD 
DEPARTMENT. 


Decisions made at a general term of the supreme 
court, held at the city of Schenectady, in the third 
judicial department of the State of New York, on the 
first Tuesday of June, 1872. 

Present — Hon. Platt Potter, presiding justice; John 
M. Parker, Charles Daniels, associate justices. 


CASES DECIDED BY MILLER, POTTER AND PARKER. 

John Wheaton v. Andrew Stoll. Order of county 
court reversed, with $10 costs. Opinion by Parker, J. 

John Whittaker v. Mary A. Whittaker, adm’x, etc. 
Decree of surrogate affirmed, with costs. Opinion by 
Parker, J. 

Byron Marks v. Hiram J. King. New trial ordered, 
costs to abide the event. Opinion by Potter, J.; Miller, 
J., dissents. 
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Adelaide Brink v. Joel Gould. Judgment and order 
appealed from reversed, and new trial granted, with 
costs to abide the event. Opinion by Miller, J. 

The People of the State of New York v. John Sleaght, 
defendant in error. Proceedings on writ of error dis- 
missed. Opinion by Miller, J. 

Levi Averill v. Virgil B. Read. Motion for new trial 
denied and judgment ordered on the verdict, with 
costs. Opinion by Parker, J. 

The People ex rel. Germor Wilbur et al. v. Arthur J. 
Griggs and Fernando P. Draper. Order of county 
court affirmed, without costs. Opinion by Parker. 

James Farley, adm’r, etc., v. John McConnell et al. 
New trial denied and judgment ordered on verdict, 
with costs. Opinion by Miller. 

Seva V. Hickox v. John Thurston. Judgment af- 
firmed, with costs. Opinion by Miller. 

Jared Goodyear v. Elijah M. Vosburgh. New trial 
ordered, costs to abide the event. Opinion by Potter. 
Parker, J., dissents. . 


CASES DECIDED BY MILLER AND BALCOM, JJ. 


Charles H. Matthews v. Jay Cady. Judgment af- 
firmed, with costs. Opinion by Balcom. 


DECISIONS BY MILLER, POTTER AND BALCOM. 


William H. Warren v. Colisle Haight and Columbus 
C. Lusk Judgment (on $100 note) affirmed, with costs. 
Opinions by Potter, Miller and Balcom; Balcom dis- 
senting. 

Anthony Jennings v. Solomon Goodrich. Judgment 
reversed, new trial granted, costs to abide the event, 
reference discharged, and action directed to be tried 
at special term. Opinion by Balcom and Miller; Mil- 
ler dissenting. 

William H. Warren v. Colisle Haight and Columbus 
C. Lusk. Judgment (on $150 note) reversed, new trial 
ordered, costs to abide the event. Opinion by Pot- 
ter, J. 


DECISIONS BY POTTER, PARKER AND DANIELS, 


In the matter of Judson W. Parker. 
cial term affirmed. 

Michael D. Lafayette v. James Conner. Motion to 
postpone hearing the appeal granted on payment of 
$10 costs, with liberty to the appellant to move at spe- 
cial term for a re-settlement of the case, upon the 
payment of the costs of this motion, and also of $10 
of the motion to strike cause from the calendar. 

Michael D. Lafayette v. James Conner. Motion de- 
nied if costs of motion be paid, otherwise granted, with 
$10 costs. 

Sullivan Conner v. Stephen Conner et al. 
special term affirmed, with $10 costs, 

The President, Directors and Company of the Bank 
of St. Albans v. Rufus Heaton and John H. Phenoy. 
Judgment affirmed, with costs. 

The People v. James Van Orton. Judgment of the 
court of sessions of Washington county affirmed. 

James G. Wilson, adm’r, etc., applt., v. C. S. Maltby 
and another, respts. Order appealed from affirmed 
with costs. 

Janette Turner et al., respts., v. Jeanette Creighton 
exrx., and others, applts. Order appealed from modi- 
fied so as to allow the widow, Jeanette Creighton, to 
retain the income of the property devised and be- 
queathed by the will, and requiring the receiver to pay 
over such income as he may from time to time receive 
from such property to her, and as so modified the order 


Order of spe- 


Order of 








is affirmed. In case of disagreement as to form, the 
order to be settled by Justice Potter. 

Henry C. Overing, applt., v. Frederick W. Foote, 
respt. Judgment affirmed, with costs. 

Marcy C. Overing, applt., v. Frederick W. Foote, 
respt. Judgment affirmed, with costs. 

The People ex rel. John A. Pangburn v. Jacob 
Garling, president of a court martial. Proceedings 
reversed with costs. 

David Swits, respt., v. John A. De Remer, adm’r of 
David F. Rees, dec’d, applt. Judgment affirmed, with 
costs. 

Jesse P. Van Ness, respt., v. Gotleib Fisher, applt. 
Motion denied, with $10 costs. 

The People ex rel. The New York and Troy Steam- 
boat Company v. The City of Troy and E. Smith Strait. 
Proceedings affirmed, with costs. Memorandum by 
Court. 

Darius Moore, respt., v. James A. Ryder, applt. 
Judgment affirmed, with costs. 

William J. Lyon, respt., v. William P. Yates, applt. 
Judgment affirmed, with costs, 

The People ex rel. The Troy and Albia Horse Rail- 
road Company v. The Local Assessors and Chamberlain 
of the City of Troy. Proceedings affirmed, with costs. 

Benjamin J. Frear and others v. Elsie Hasbrouck 
and others. Judgment affirmed, without costs. 

Warren P. Sweet and Charles E. Sweet, applts. v. 
Nancy Snyder, respondent. Judgment of the county 
court reversed, and that of the justice affirmed, with 
costs. 

John Cobine v. John Forsyth. Judgment reversed, 
new trial granted, costs to abide the event, order of 
reference discharged. Memorandum by the Court. 

John E. Perkins v. Christina Perkins. Motion for 
leave to take case to court of appeals denied. 

Peter P. Brotherson v. James Brumley, survivor, etc. 
Ordered to second department for argument and de- 
cision. 

Francis E. Hall v. William F. Roe, impleaded, etc. 
Judgments affirmed, with costs. 

Andrew Smith, respondent, v. James Smell, appel- 
lant. Judgment affirmed, with costs. 

Abraham Mabee and John NcCleary, respondents, v. 
Milo M. Belding, appellant. Judgments and order re- 
versed, new trial ordered, costs to abide the event. 

Lafayette Twomby, respondent, v. John N. Johnson. 
appellant. Judgment reversed, new trial granted, 
costs to abide the event, and order of reference dis- 
charged. 

Robert Riley, respondent, v. Robert E. Howard, ap- 
pellant. Judgment of the county court and of the 
justice reversed, with costs. 

Thomas Snell v. Stephen Betty et al.. Order of special 
term affirmed, with costs. 

Lucius J. Smith v. William J. Comrie et al. 
ment affirmed, with costs. 

Walter B. Allen, survivor, etc., respondent, v. The 
Mercantile Insurance Company, appellant. Judgment 
reversed, new trial ordered, and costs to abide the 
event. 

Elizabeth Bennett, respondent, v. 
lingame et al., appellants. 
firmed, with $10 costs. 

The People ex rel. Isaac Northrop, appl’t. v. Ezra 
Burrows, Hoffman Sweet and Almore Shufelt, referees, 
respt’s. So faras the referees modified the proceed- 
ings to give the relator, his executors, administrators 
and assigns the use of the private road laid out for 


Judg- 


Billings Bur- 
Order of special term af- 
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working his farm, and reduce the assessment of the 
relator’s damages from $300 to $275, their determina- 
tion s reversed, and as so modified, their determina- 
tion and the proceeding appealed from are so affirmed, 
without costs to either party. 

Lewis Bouton, surviving adm’r, etc., v. Emly B. 
Perkins. Judgment affirmed, with costs. 

Isaac L. Siquoir, respt., v. Cyrus A. Daved and 
Jacob Deyo, appel’ts. Judgment reversed, new trial 
ordered in county court, costs to abide the event. 

The People ex rel. Alexander G. Johnson v. Wil- 
liam H. Van Evera, comptroller of the city of Troy. 
Order of special term reversed, with $10 costs. 

The People ex rel. Fletcher Heald et al. v. George G. 
Frear, County Judge at Schuyler county. Proceedings 
of the county judge affirmed, with costs. 

John Sullivan, resp't, v. Charles F. Carter and others, 
appl'ts. Judgment reversed, new trial granted, costs 
to abide the event. Order of reference vacated. 

Ambrose Sperry and Burdell Spring v. Orren H. 
Reynolds. Motion to take case to thecourt of appeals 
granted. 

—+~e—___—_- 


LEGAL OBITUARIES. 


WILLIAM Bores. 


William Boies, a member of the Troy bar, died in 
that city on the 17th inst., in the forty-fourth year of 
his age. The deceased was a native of Northampton, 
Mass., and graduate of Yale college. He afterward 
studied law in the office of the Hon. Henry Hogeboom 
{now a justice of the supreme court of this State), at 
Hudson, and, on his admission to the bar, became a 
partner with that gentleman. On the elevation of 
Judge Hogeboom to the bench, Mr. Boies went to 
New’ York and entered into copartnership with Mr. 
Justice Sutherland. About a year ago he went to 
Troy and entered into copartnership with Messrs. 
Banker & Rising, which relation was continued until 
the death of Mr. Banker in May last. Mr. Boies was a 
lawyer of more than ordinary ability and learning, 
and, during his brief residence in Troy, acquired a wide 
reputation in his profession. He was married to a 
daughter of Mr. Justice Hogeboom, who survives him. 


EDWARD NorTOoON. 


Hon. Edward Norton, formerly judge of the 12th 
district court of California and latterly justice of the 
supreme court of the same State, died recently in 
London, England. Judge Norton was a resident of San 
Francisco, where he occupied an enviable position as 
a jurist and a citizen. 


——— -~ ope — 


The tribunal for the arbitration of the Alabama 
claims met at noon at the Hotel de Ville, in Geneva, 
on the 15th inst., all the members being present as 
follows: Count Selopis, representing the king of Italy, 
president of the court; Hon. C. F. Adams, arbitrator 
on the part of the United States; Right Hon. Sir A. 
Cockburn, representing the government of Great 
Britain; Jacob Staempfli, representing the Swiss gov- 
ernment, and Baron d’Itajuba, representing the em- 
peror of Brazil. Summaries of the process and 


argument in support of the cases of England and the 
United States were transmitted to the arbitrators by 
the respective agents of the two countries, Lord Ten- 
terden and J. C. B. Davis. 





LEGAL NEWS. 


The court of appeals adjourned yesterday until 
September. 


Charles A. Tuttle, Esq., of the San Francisco bar, 
has been appointed reporter of the supreme court of 
California. 


The law library at Harvard college law school is 
claimed to be one of the best in the country and the 
best among the libraries of law schools. 

The university of Maryland has conferred the degree 
of bachelor of arts on Hon. John A. Inglis, LL. D., 
professor of commercial law and equity jurisprudence 
in the university law school. 


On recommendation of Commissioner Douglass, 
Secretary Boutwell has appointed Charles Eldridge 
and William A. Armstrong a commission to revise, 
simplify and prepare for publication the various 
internal revenue laws. 

Judge Hawley, of Utah, refuses to recognize the 
territorial Mormon marshal, because of his removal 
from office by a judgment of ouster, which fact was 
unknown to the United States court by reason of 
defective pleadings in the Inglebrecht case. 

Two men, convicted of petit larceny, were publicly 
whipped at the jail in Henrico county, Virginia, re- 
cently. An exchange says that everybody present 
seemed disgusted and shocked by the barbarous ex- 
hibition, which is the first public whipping given under 
color of law in Virginia since the war. 

The latest novelty in divorce jurisprudence comes 
from London, where a woman met the petition of her 
lord by the plea that she had been led into evil solely 
through the plots of an agent employed by her hus- 
band to watch her movements. Her defense met the 
approval of Lord Pezance, who decided that the hus- 
band was responsible for the acts of his agent. 





NEW YORK STATUTES AT LARGE. 


CHAP. 587. 
Aw Act to authorize the apointment of assistant dis- 
trict attorneys in certain counties in this State. 
PASSED May 7, 1872; three-fifths being present. 
The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 


SEcTION 1. It shall be lawful for the supervisors of 
any county in this State having at its last census a pop- 
ulation exceeding seventy thousand, to authorize the 
district attorney of such county to appoint a suitable 
person to be the assistant of such district attorney. 
Every such appointee must be a counselor at law, 
and a citizen and resident of the county in which he is 
appointed. Every such appointment shall be in writ- 
ing, under the hand and seal of the district attorney 
and shall be filed in the clerk’s office of the county in 
which such appointment is made. Every such person 
before he enters upon the duties of his office shall take 
and subscribe the constitutional oath of office. Every 
such appointment may be revoked by the district at- 
torney making the same, which revocation shall be in 
writing, and shall be filed in the said county clerk’s 
office. 

§ 2. It shall be lawful for every such assistant to at- 
tend all the criminal courts which may be held in his 
county, and to assist in conducting all prosecutions for 
crimes and offenses cognizable therein. It shall also be 
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lawful for every such assistant to attend and appear 


before any grand jury inhis said county, and to per- 
form the same duties before such jury as are by law 
imposed upon or required by the district attorney. 

§ 3. Every such assistant district attorney shall be 
compensated for his services at and after such annual 
rate as shall be determined by the board of supervisors 
of the county in and for which he shall be appointed. 

§4. The provisions of this act shall not apply to any 
county where the appointment of an assistant district 
attorney is now authorized by law. 

§ 5. This act shall take effect immediately. 


CHAP. 574. 


Aw Acrfurther to amend chapter eight hundred and 
sixty-four of the laws of eighteen hundred and six- 
ty-eight, entitled ‘* An act to authorize the drainage 
of marsh land.” 

‘ PASSED May 7, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. Section sixteen of chapter eight hun- 
dred and sixty-four of the laws of eighteen hundred 
and sixty-eight, entitled ‘“‘An act to authorize the 
drainage of marsh land,”’ is hereby amended so as to 
read as follows: 

§ 16. Nothing contained in this act shall be construed 
as permitting said company, or any of its agents or em- 
ployees, to impair the navigation so asin any way to in- 
jure and defeat the same of any navigable stream; 
nor as authorizing the imposition of any tax or assess- 
ment on any land or real estate, except the marsh lands 
actually reclaimed by such company. 

§ 2. This act shall take effect immediately. 


— 


CHAP. 649. 


Aw Act further to amend chapter three hundred and 
nineteen of the laws of eighteen hundred and forty- 
eight, entitled “An act for the incorporation of be- 
nevolent, charitable, scientific and missionary socie- 
ties,’’ and the several acts amendatory thereof. 

PASSED May 1, 1872, 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. Section one of chapter three hundred and 
nineteen of the laws of eighteen hundred and forty- 
eight, entitled ‘* An act for the incorporation of beney- 
olent, charitable, scientific and missionary societies,” 
is hereby amended so as to read as follows: 

§ 1. Any five or more persons of full age, a majority 
of whom shall be citizens of and residents within the 
State, who shall desire to associate themselves together 
for benevolent, charitable, literary, scientific, mission- 
ary, or mission or other Sunday school purposes, or for 
the purpose of mutual improvement in religious knowl- 
edge or the furtherance of religious opinion, or for any 
two or more of such objects combined, may make, sign 
and acknowledge, before any person authorized to take 
the acknowledgment of deeds in this State, and file in 
the office of the clerk of the county in which the busi- 
ness of such society is to be conducted, certificates in 
writing, in which shall be stated the name or title by 
which such society shall be known in law, the particu- 
lar business and objects of such society, the number 
of trustees, directors or managers to manage the same, 
and the names of the trustees, directors or managers 
of such society for tho first year of its existence; but 
such certificate shall not be filed, unless by the written 
consent and approbation of one of the justices of the 
supreme court of the district in which the place of 





business or principal office of such society shall be lo- 
cated, to be indorsed on such certificate. 

§ 2. The second section of said act is hereby amended 
by striking out the words fifty thousand dollars, 
where they occur in said section, and inserting in lieu 
thereof the words one hundred and fifty thousand 
dollars; by striking out the words seventy-five thou- 
sand dollars where they occur in said section, and in- 
serting in lieu thereof the words one hundred and fifty 
thousand dollars, and by striking out the words ten 
thousand dollars, where they occur in said section, and 
inserting in lieu thereof the words thirty thousand dol- 
lars ; so that the associations which may be incorporated 
under the acts hereby amended shall be capable of tak- 
ing, receiving, purchasing and holding for the purposes 
of their incorporation, and for no other purpose, real 
estate to an amount not exceeding one hundred and 
fifty thousand dollars, and personal estate to an 
amount not exceeding one hundred and fifty thousand 
dollars, provided, that the clear annual income of such 
real and personal estate shall not exceed thirty thou- 
sand dollars. 

§ 3. This act to take effect immediately. 


CHAP. 616. 


AN AcT to amend chapter seven hundred and forty- 
four of the laws of eighteen hundred and sixty-seven, 
entitled “An act to define the objects of the New 
York State Institution for the blind and to provide 
for its management,”’ passed April twenty-fourth, 
eighteen hundred and sixty-seven. 


PASSED May 9, 1872 ; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SEcTION 1. Section three of chapter seven hundred 
and forty-four of tbe laws of eighteez hundred and 
sixty-seven, entitled ‘‘An act to define the objects of 
the New York State Institution for the blind, and to 
provide for its management,’’ passed April twenty- 
fourth, eighteen hundred and sixty-seven, is hereby 
amended so as to read as follows : 

§ 3. Applications for admission into the institution 
shall be made to the board of trustees in such manner 
as they may direct, but the board shall require such 
application to be accompanied by a certificate from the 
county judge or county clerk of the county or the su- 
pervisor or town clerk of the town, or the mayor of 
the city where the applicant resides, setting forth that 
the applicant is alegal resident of the town, county and 
State claimed as his or her residence. 

§ 2. This act shall take effect immediately. 


CHap. 590. 
An Act to regulate processions and parades in the 
cities of the State of New York. 
PASSED May 7, 1872. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

Section 1. No procession or parade shall use any 
street upon the surface of which is a railway track or 
tracks by marching upon the said track or tracks, and 
a free passage of cars upon railway tracks shall not be in- 
terfered with by the formation, halt or march of any 
such procession or parade, or of the persons composing 
it. Whenever any procession shall find it necessary to 
march ucross a railway track, the portion of said pro- 
cession which in so marching is likely to stop the pass- 
age of any car or cars upon said track shall come toa 
halt in order to permit said car to proceed. 
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§ 2. All processions or parades, occupying or march- 
ing upon any street of any city to the exclusion or in- 
terruption of other citizens in their individual right of 
use thereof (excepting the national guard and the 
police and fire departments), are forbidden, unless 
written notice of the object, time and route of such 
procession or parade be given by the chief officer 
thereof, not less than six hours previous to its forming 
or marching, to the police authorities of said city; and 
it may be lawful for said police authorities to designate 
to such procession or parade how much of the street in 
width it can occupy with especial reference to crowded 
thoroughfares through which said procession may 
move; and when so designated, the chief officer of 
said procession or parade shall be responsible that the 
designation is obeyed; and it shall be the duty of the 
police authorities to furnish such escort as may be 
necessary to protect persons and property, and main- 
tain the public peace and order. 

§ 3. All processions and parades on Sunday, in any 
street or public place of any city, excepting only funeral 
processions engaged in the actual burial of the dead, 
and processions to and from any place of worship in 
connection with a religious service there celebrated, 
are forbidden; and in no such excepted case shall there 
be any music, fireworks, discharge of cannon or fire- 
arms, or other disturbing noise; provided, that in any 
military funeral music may be played while escorting 
the body, but such music shall not be played within 
one block of any place of worship where worship is 
being celebrated. 

§4. Every person willfully violating any provision 
of this act shall be guilty of a misdemeanor, punishable 
with a fine not exceeding twenty dollars, or imprison- 
ment not exceeding ten days, or both at the discretion 
of the court. 

§ 5. This act shall take effect immediately. 


CHAP. 595. 


AN AcT to amend as to the county of Kings an act 
entitled “An act to amend anc consolidate the 
several acts relating to the preservation of moose, 
wild deer, birds and fish,’’ passed April twenty-sixth, 
eighteen hundred and seventy-one, and repealing 
section forty-six of said act. 


PassEepD May 8; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


Section 1. Section thirty-one of the act entitled 
“An act to amend and consolidate the several acts 
relating to the preservation of moose, wild deer, birds 
and fish,” passed April twenty-sixth, eighteen hun- 
dred and seventy-one, is hereby amended to read as 
follows: 

§ 31. It shall be lawful for the boards of supervisors 
of the several counties of the State, except as by this 
section hereinafter further provided as to the county 
of Kings, by the affirmative vote of a majority of the 
members elected, at a regular meeting of such boards 
respectively, to authorize the election in each or any 
of the towns of their respective counties, of an officer 
to be designated the game constable, who shall be 
chosen at town meetings as other town officers are 
chosen, and hold office for the term of one year; and 
shall take the oath of office the same, and be vested 
with, and have the same power in serving process 
under this act, that town constables now possess in 
serving civil process; but such a game constable for 
the entire county of Kings, may be appointed by the 





board of supervisors at any regular meeting, and he 
shall hold office to the last day of December next after 
his appointment, and until his successors shall be ap- 
pointed and qualified; and all suits prosecuted by 
such game constable for the county of Kings, for 
penalties under the provisions of this act, may be pros- 
ecuted in the county court of said Kings county, or in 
the city court of Brooklyn, and in case a recovery 
shall be had in such suits for less than fifty dollars, 
the plaintiff shall be entitled to costs to the amount 
of such recovery. Warrants of arrest may be issued by 
such courts in such actions, prosecuted by the game 
constable of Kings county, as in cases provided for by 
section one hundred and seventy-nine of the code of 
procedure, except that no undertaking shall be re- 
quired on behalf of the plaintiff, and the judgments 
may be enforced by execution against the person, and 
the sheriff of the said county shall not be entitled to 
any deposit or pay from the plaintiff under the pro- 
visions of chapter eight hundred and thirteen of the 
laws of eighteen hundred and sixty-nine. It shall be 
the duty of the game constable, after reliable informa- 
tion, to prosecute all violations of this act; and he 
shall receive compensation for his services as is allowed 
by law for like services to constables of towns, and 
also one-half of all penalties recovered by him for 
violation of this act. In case of neglect or refusal of 
any game constable to prosecute any such violation, he 
shall forfeit the penalty of twenty-five dollars, to be 
sued for and recovered as specified in this act. When- 
ever any game constable shall fail to recover the 
penalty in any prosecution commenced by him pursu- 
an’ to this section, the costs of suit incurred by him 
shall be a charge against the county, and it shall be 
the duty of the board of supervisors of the county to 
audit and allow the same, as other county charges are 
audited and allowed. 

§ 2. Section forty-six of the act entitled “An act to 
amend and consolidate the several acts relating to the 
preservation of moose, wild deer, birds and fish,” 
passed April twenty-sixth, eighteen hundred and 
seventy-one, is hereby repealed. 

§ 3. This act shall take effect immediately. 


CHAP. 598. 
Aw Act for the better preservation of horse records, 
PASSED May 8, 1872; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SecTron 1. Every person or persons owning or keep- 
ing astallion for breeding purposes shall be required, be- 
fore advertising the services of said stallion, to file a 
certificate, under oath, with the county clerk of the 
county where said stallion is owned or kept, stating 
name, color, age, size, together with the pedigree of 
said stallion as fullas attainable, and the name of the 
person by whom said stallion was bred. Any person 
who shall neglect to make and file a certificate re- 
quired by the provisions of this act, or who shall will- 
fully make and file a false certificate of the statements 
aforesaid, shall forfeit the sum of one hundred dollars 
to be recovered in any court of competent jurisdiction. 
It shall be the duty of the district attorney of the 
county wherein said stallion is owned or kept to com- 
mence an action for the recovery of the forfeiture 
hereby allowed upon his receiving satisfactory evi- 
dence that such advertisment has been made and that 
the certificate has not been filed as here required, or 
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that a false certificate has been so filed, said action to 

be brought in the name of the people of this State; in 

all actions wherever the penalty prescribed by this act 

shall be recovered and collected, one-half thereof shall 

be paid to the person furnishing the proof upon which 

such recovery was procured, and one-half shall be paid 

to the treasurer of the county for the support of the 
or. 

§2. This act shall take effect immediately. 

CHAP. 599. 

An Actto amend chapter three hundred and forty- 
six of the laws of eighteen hundred and fifty-nine, 
entitled “ An act concerning the salt springs and the 
manufacture of salt,’’ passed April fifteenth, eight- 
een hundred and fifty-nine. 

PASSED May 8, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

Section 1. Section thirty-three of chapter three 
hundred and forty-six of the laws of eighteen hundred 
and fifty-nine, entitled “‘An act concerning the salt 
springs and the manufacture of salt,’’ passed April fif- 
teenth, eighteen hundred and fifty-nine, is hereby 
amended by adding thereto at the end thereof, the 
following: ‘‘Any property taken by virtue of this 
section shall be paid for by agreement or appraisement, 
in the manner provided for in the thirty-first section 
of this act.”’ 

§2. This act shall only apply to water taken from 
the nine mile creek during the period of suspended 
navigation of the Erie canal, for the purpose of work- 
ing the State pumps on the salt springs reservation. 


§ 3. This act shall take effect immediately. 


CHAP. 609. 

Aw Acttoamend an act entitled ‘* An act to authorize 
the formation, establishing and maintaining of driv- 
ing park and park associations,”’ passed April seven- 
teenth, eighteen hundred and seventy-two. 

PASSED May 9, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SrectTron 1. Section one of an act entitled *‘ An act 
to authorize the formation, establishing and maintain- 
ing of driving park and park associations,’ is hereby 
amended so as to read as follows: 

§ 1. Any six or more persons of full age, citizens of 
this State, who shall desire to form a driving park, 
park or agricultural association in this State, may 
make, sign and acknowledge, before any officer author- 
ized to take the acknowledgment of deeds in this State 
and file in the office of the secretary of state, and also 
in the clerk’s office of the county in which the business 
of such association is to be conducted, a certificate in 
writing, wherein shall be stated the name and title 
whereby such association shall be known in law, the 
amount of its capital stock, the number of shares into 
which such capital stock is divided, the location, par- 
ticular business and objects of such association, the 
number of trustees, directors or managers to manage 
the same, and the names of such trustees, directors or 
managers to manage the same, and the names of such 
trustees, directors or managers for the first year of its, 
existence. Such articles of association shall not be 
filed as aforesaid until one-twentieth part of the 
amount of stock, fixed as aforesaid, shall have been 
actually paid in to the directors in cash, and until there 
shall be indorsed thereon or annexed thereto an affida- 
vit made by at least three of the directors named in 
such articles of association, that the amount of stock 








required in the first section of this act to be subscribed 
has been subscribed and that one-twentieth part of 
the amount has been actually paid in as aforesaid. 

§ 2. Section four of said act is hereby amended so as 
to read as follows: 

§ 4. The officers of any such association shall consist 
of a president, and at least one vice-president, a secre- 
tary, a treasurer, and any number of directors which 
is divisible by three, but not more than fifteen in all. 
The president and vice-president, secretary and treas- 
urer shall be elected annually; and the first year the 
whole number of directors shall be elected, they shall 
be divided by lot into three classes: the first class to 
serve one year, the second class two years and the third 
class three years; and at the expiration of each term a 
sufficient number of directors shall be elected to fill 
each class, and to serve three years; and all vacancies 
that may occur shall be filled only for the term made 
vacant. The election of all officers shall be by ballot of 
the stockholders or members, who shall have been such 
not less than thirty days prior to such election, and no 
person who is not a stockholder shall be eligible to 
any office. The board of managers shall consist of the 
president, the vice-president, secretary, treasurer and 
directors, a majority of whom shall constitute a 
quorum for the transaction of business; and it shall be 
the duty of said officers to so manage the property and 
concerns of the said society as will best promote the 
objects of such association as set forth in the certificate 
of incorporation, and they may hold one or more fairs 
and exhibitions annually, and distribute premiums to 
the best and most meritorious exhibitors in their 
several departments, and may charge for admission to 
its grounds, also for the use of them or any part 
thereof. 

§ 3. The title of said act is hereby amended so as to 
read as follows: To authorize the formation, establish- 
ing and maintaining of driving park, park, and agricul- 
tural associations. 

§ 4. This act shall take effect immediately. 


Cuap. 611. 
Aw Act in relation to the capital stock of corporations. 
PASSED May 9, 1872. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 


Section 1. Any incorporation, incorporated com- 
pany, society or association formed under the laws of 
this State, excepting banks, banking associations, trust 
companies, life, health, accident, marine and fire insur- 
ance companies, railroad and navigation and gas com- 
panies, may increase its capital stock, as provided by 
section twentieth of an act to authorize the formation 
of corporations for manufacturing, mining, mechanical 
or chemical purposes, passed February seventeenth, 
eighteen hundred and forty-eight; provided that this 
act shall not apply to corporations created by special 
act of incorporation, the capital stock of which origin- 
ally exceeded two hundred thousand dollars, and that 
such increase shall not exceed in the aggregate the 
amount of capital stock specified in the said act of 
incorporation, and any such corporation the capital of 
which shall be increased under provisions of this act, 
and the stockholders thereof shall be subject to all the 
liabilities as regards such additional capital as is pro- 
vided in the original act or charter in relation to its 
capital. 

§2. This act shall take effect immediately. 
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EXTRADITION OF CRIMINALS. 


The common consciousness of the nations, as mani- 
fested in the works of their law-writers and in the 
decisions of their judges, is vague and unsatisfactory 
on many points of international law. This is due 
partly to the fact that international jurisprudence is 
a comparatively new science, and partly to the in- 
herent difficulties obstructing a clear and perfect ex- 
pression of the principles governing the relations and 
intercourse of nations, and arising from the great 
diversity of interests, characteristics and habits of life 
involved. Upon the subject of the surrender of crim- 
inals who, having committed deeds universally held 
to be crimes, escape to foreign nations, there has been 
a great variety and even contrariety of opinion and 
decisions, and even at the present time the precise 
duty of nations relative to each other as to the extra- 
dition of criminals in the absence of positive law, 
expressed by treaty, is in doubt and obscurity. Before 
the foundation of this beneficent system of juris- 
prudence, denominated international law, the nations 
were not anxious or troubled about their duty to each 
other; and the attitude of all nations, with respect to 
each other, was that of aggression and defiance instead 
of sympathy and reliance. But the development of 
the idea of international dependence, comity and 
community of interest —the establishment of certain 
principles of intercourse and communication in the 
common consciousness of the nations — was followed 
by an endeavor to express this idea, to utilize these 
principles by judicial decisions. But these decisions 
being inharmonious, and often impotent, there has 
been a gradual abandonment of this original mode of 
settling points of international law, and a general 
resort to international conventions, treaties and agree- 
ments, by which the common sense of two or more 
nations, as to their obligations and reciprocities, is 
embodied in positive law. But by far the greater 
body of the principles of international law remains 
in the dim region of the unexpressed or the unsatis- 
factory state of inharmonious adjudication. With 
reference to the surrender of criminals, many nations 
have express treaties with others.* 

Prominent among these international compacts re- 
lating to the extradition of criminals may be mentioned 
the treaty of Washington, concluded August 9, 1842, 
between the United States and Great Britain, some- 
times called the Ashburton treaty, whereby it was 





* By the constitution of the United States, article 4, section 
3, it is provided, that a person charged in any State with 
treason, felony or other crime, who shall flee m justice 


and be found in another State shall, on demand of the 
executive authority of the State from which he fled, be 
delivered up to be removed to the State having jurisdiction 
of the crime. 





agreed that the United States and her Britannic 
majesty shall, upon mutual requisitions respectively 
made, deliver up to justice all persons, who, being 
charged with the crime of murder, or assault with in- 





tent to commit murder, or piracy, or arson, or rob-’ 


bery, or forgery, or the utterance of forged paper, 
committed within the jurisdiction of either, shall seek 
an asylum, or shall be found within the territories of 
the other. Similar treaties exist between the United 
States and France, between the United States and 
Prussia, and between the various powers of Europe. 

But the existence of these treaties is not, as Mitter- 
meyer seems to think, an evidence that no such obli- 
gation exists by the common law of nations.* It is 
rather an evidence of what Mr. Ward calls “the ad- 
vancement of society in regularity and order,” and of 
the growing willingness of nations to recognize and 
enforce by positive enactments the principles (other- 
wise obscure and liable to misapprehension) of inter- 
national law. 

And, in the absence of treaty provisions between 
two countries, it sometimes becomes a pressing ques- 
tion whether, or in what manner, the crimina] shall 
be given up to the power against whose laws he has 
transgressed, on demand of the authorities thereof. 
In such a case, the jurists do not disagree so much 
upon the moral obligation of surrendering the crimi- 
nal as upon the mode in which that obligation shall 
be discharged. 

Grotius, Vattel, Rutherforth, Heineccius, Burle- 
maqui, Schmelzing and Kent are of the opinion that 
the extradition of fugitives from justice is a matter 
of perfect jural obligation, and should be recognized 
as a part of the common law of nations, to be enforced 
and adjudged as other branches of the common law; 
while Puffendorf, Martens, Voet, Leyser, Kliber, 
Kleist, Schmaltz, Saalfeld, Heffter and Mittermeyer 
declare, that it is only a matter of imperfect obliga- 
tion, and is to be enforced, if at all, only. by express 
convention or treaty between the nations concerned. 
Story and Wheaton give the views of their predeces- 
sors on the subject without expressing their own. 

But it is evident, from an examination of all the 
authorities, that there is an obligation (even without 
treaty) of some kind resting upon a nation sheltering 
a person who has committed a crime against universal 
and common law, to surrender him to that government 
within whose jurisdiction the crime was committed. 
Otherwise atrocious criminals would go unpunished 
and seek new opportunities for the commission of 
crime in countries which have enough to do to take 
care of their own criminals. The question then 
arises, is there any power in a State, in the absence 
of treaty, to surrender the criminal on demand of a 
foreign government? Chancellor Kent Jn re Wash- 
burn, 4 Johns. Ch. 166, declares that this power of 
rendition, on application of a foreign government, 





* Mittermeyer, das deutsche Strafverfahren, Theil I. 
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resides even in the courts, and bases his decision on 
the English cases. Rex v. Hutchinson, 3 Keble, 785; 
Rex v. Kimberley, 2 Str. 848; EF. Z. Co. v. Campbell, 
1 Ves. Sen. 246; Mure v. Kaye, 4 Taunt. 34 (dictum 
of Heath, J.), and Lundy's Case, 2 Vent. 314. But 
an examination of these cases shows that, while they 
favor the doctrine of Chancellor Kent, and decide that 
British subjects committing universal crimes in a 
foreign country, or persons committing such crimes 
in a country foreign to England but within the gov- 
ernmental control of Great Britain, may be surren- 
dered by the judicial tribunals, they do not decide 
that such criminals, being foreign subjects and having 
committed the alleged crime under a foreign govern- 
ment, the courts have power to entertain proceedings 
for their surrender on the application of the agents of 
such foreign government. See Juridical Soc. Papers, 
vol. IT, 452. And in Respublica v. Deacon, 10 Serg. 
& Rawle, 125, and Respublica v. Green, 17 Mass. 515, 
the doctrine of Jn re Washburn is expressly con- 
troverted; while, in United States v. Davis, 2 Sum. 
486, Judge Story expresses grave doubts whether any 
court of justice is authorized to surrender a fugitive 
from justice, independent of statute or treaty. The 
weight of authority, however, is, in stricto, only to 
the effect that judicial tribunals are not empowered, 
as they are ordinarily constituted, to surrender fugi- 
tives from justice from a foreign State. With the 
courts it has been a question of jurisdiction and not 
of the existence of the obligation. 

The United States government has more than once 
refused to deliver up a fugitive from justice on the ap- 
plication of a foreign government, but the ground on 
which the refusal has been based in each instance is 
that, in the absence of statute or treaty, the executive 
has no power to make the extradition. It was intimated 
in Holmes v. Jennison, 14 Pet. 540, and in ex parte 
Holmes, 12 Vt. 631, it was decided, that the governor ofa 
State, in the the absence of statute or treaty and virtute 
officii, has not the power to effect the surrender of a fugi- 
tive from justice to a foreign government on application. 
It may now be considered settled law in this country, 
that judicial tribunals and executive officers, indepen- 
dent of treaty or statute, have no jurisdiction over 
the surrender of criminals. But this jurisdiction 
ought to reside somewhere; for the obligation to 
surrender is, by all the authorities, admitted to exist — 
an obligation, perfect or imperfect, and which in the 
present advanced period of the world and in the pres- 
ent condition of international sentiment, intercourse, 
and law ought to be discharged. 

In New York State there is a statute, enacted in 
1822, authorizing the governor of this State;in his dis- 
cretion, to deliver over to justice any person found 
within this State, who shall be charged with having 
committed, without the jurisdiction of the United 
States, any crime except treason, which by the laws 
of this St ate, if committed therein, is punishable by 
death or by imprisonment in the State prison, Under 





this statute no person has been actually surrendered. 
But recently Carl Vogt, a fugitive from justice from 
Belgium (with which government the United States 
has no extradition treaty) was ordered into custody, 
under a warrant issued by Governor Hoffman, at the 
request of the Belgian minister. By writ of habeas 
corpus, the prisoner was brought before Judge Curtis of 
the superior court of New York city, who ordered his 
discharge, on ‘the ground that the statute authorizing 
the surrender of a.criminal to a foreign government 
was unconstitutional, as being in furtherance of “an 
agreement or compact” with a foreign power, and as 
interfering with the “treaty-making” power of the 
president and senate of the United States. Art. 1. 
Sec. 10, U. S. Const. 

In the Vogt Case the question raised is with refer- 
ence to the right of the State to make such laws as 
shall result in the surrender of a criminal to a foreign 
government. As we have already stated, the case of 
Holmes, supra, involved the right of the governor of a 
State, virtute officii, to order the surrender. The dis- 
cussion in that case, however, both in the supreme 
court of the United States and in the supreme court 
of Vermont, took a wide range; and the general 
power of the State to surrender a fugitive from justice 
to a foreign government was largely treated of. Ch, 
Justice Taney delivered an opinion in the national 
supreme court in which he used the following lan- 
guage : “Upon the whole, therefore, my three broth- 
ers before mentioned (Story, McLean and Wayne) 
and myself, after the most careful and deliberate ex- 
amination, are of opinion that the power to surrender 
fugitives, who, having committed offenses in a foreign 
country, having fled to this for shelter, belongs, under 
the constitution of the United States, exclusively to 
the federal government, and that the authority exer- 
cised in this instance by the governor of Vermont is 
repugnant to the constitution of the United States. 
But a division occurred between the members of the 
court on another point (the appealability of the case) 
and the appeal was dismissed. Justice Thompson, at 
the same time, delivered an opinion in which he held 
that the action of the governor of Vermont was not 
in conflict with the constitution of the United States. 
Justice Barbour also expressed an opinion to the 
same effect, there being no treaty at that time be- 
tween the United States and Great Britain or Canada 
relative to the surrender of criminals. The precise 
question raised by the Vogt Case may be said to be 
open in this country, and, as it involves important in- 
terests and the gravest questions of constitutional law, 
the subject demands the most profound consideration. 
It is a well-established principle that the States have 
the power to do with criminals as they may determine, 
so far as may be necessary for their own protection. 
City of New York v. Milne, 11 Pet. 102; Houston v. 
Moore, 5 Wheat. 1; Sturgia v. Crowninshield, 4 
id. 122; Ogden v. Saunders, 12 id. 213. 

It is expressly admitted by the constitution of the 
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United States that all the powers not expressly con- 
ferred on the general government, or prohibited to the 
State, are reserved to the people or the States. It is 
also conceded by all the writers on international law, 
by all the adjudications involving international prin- 
ciples, and by the common consciousness of the 
nations, that there is a moral obligation resting on 
every nation and State to deliver up criminals against 
the common law of the world, to the government 
within whose jurisdiction the crime was committed. 
In the face of these considerations is it expedient or 
judicial, or equitable, to place technical and far-fetched 
interpretations on the language of the national con- 
stitution, so as to prevent an extradition which is both 
desira®le in the view of political economy, and oblig- 
atory in the opinion of the common mind of the 
nations? The State of New York, having the right 
to put fugitive criminals beyond its jurisdiction, would 
seem to have the additional right to put them into 
somebody’s hands; and to hold that this is an “ agree- 
ment or compact” or a “treaty, confederation or 
alliance” with the State or nation into whose hands 
it thus places such criminals, is a most extraordinary 
interpretation of the facts, a most unusual attachment 
of meaning to those terms, and, in view of the desir- 
ability of the result to be obtained by the surrender, a 
most singular determination of the issue involved. 
There is no treaty with Belgium, and for this the gen- 
eral government is to be blamed, if any one. Andin 
such a case it seems that the language of that sound 
lawyer and eminent jurist, Judge Redfield (who de- 
livered an opinion in ex parte Holmes, supra, dissent- 
ing from the view that the surrender was unconstitu- 
tional), embodies the true principle. “I would, at 
least, suffer the States to exercise their power, so in- 
dispensable to the regulation of their internal police 
and the execution of their own criminal laws, until 
congress made some provision for its exercise. 
It seems unreasonable that murderers and robbers and 
vagabonds of every degree should be permitted 
to thrust themselves upon us, and when we, in 
obedience attempt to expel 
them, we should be prevented by some dormant 
power in the national government, which they 
refuse exercising for our relief, or by some con- 





to our own laws, 


structive prohibition or limitation to which we never 
understandingly assented.” 12 Vt. 647. To such a case 
the language of the noble and learned Chancellor Kent 
is eminently applicable. In his Commentaries, book 
I, pp. 43, 44 (9th ed.), note, he says: “ Private murder 
* * * is free of all difficulty, and it would be dealing 
unjustly with the aggrieved foreign government, and 
be eminently disgraceful to the character of the State 
and to our constitutional authorities, to give an asylum 
to fugitives loaded with such atrocity. If there be 


no authority in this country, State or national, to sur- 
render such a fugitive, then it is idle to talk about the 
authority of the law of nations as part of the common 
law. Then public law, the personification, as it were, 


of natural justice, becomes a mere nonentity, the beau- 
tiful figment of philosophers, and destitute of all real 
influence in the fortunes of makind.” 





—— 0€@e——— 


STREAMS PERIODICALLY NAVIGABLE. 


That was a rather arbitrary distinction of the com- 
mon law which made the ebb and flow of the tide the 
test of a river’s navigability, but perhaps it was well 
enough after all, in a country like England, where 
most of the streams are small and the tidal limits 
almost or quite co-extensive with their floating capac- 
ity; but in this country, with innumerable streams 
never affected by the tide, yet capable of valuable 
floatage, the common-law rule should be taken with 
several grains of allowance. Many of the States 
have, indeed, entirely abrogated the rule, and made 
the fact of navigability the test,— “ex facto oritur 
jus.” 

From the peculiar character of our streams and the 
commerce for which they may be used, the tendency 
has been to give the most liberal definition of the 
term “navigable,” and to subject to the jus publicum 
streams capable of floating to market single logs or 
sticks of timber, even though not navigable for boats, 
rafts or lighters. In Maine all streams of sufficient 
capacity, in their natural condition, to float boats, 
rafts or logs to market, are deemed public highways. 
Berry v. Carle, 3 Maine, 269; Knox v. Chaloner, 42 
id. 150; Lancey v. Clifford, 54 id, 489; and the same 
is the rule in New York and some of the other States, 
as may be seen from the cases hereafter cited. The 
term “natural condition” is not limited in Maine to 
the perennial flow of water, but includes the natural 
and usual freshets. The supreme court of California, 
however, decline to adopt any such rule, and hold 
that a stream having only capacity to float logs is in 
no sense navigable. American River Water Co. v. 
Amsden, 6 Cal. 443. 

Not content with having it settled that a log-floating 
stream is navigable, an attempt has been made, and 
with some show of success, to establish the doctrine 
that streams only periodically capable of floating logs 
are public highways. We discussed the question in 
a general way at page 359, ante, and now purpose to 
notice the cases more fully. 

Maine being pre-eminently a “timber State” the 
attention ofits courts has been frequently called to the 
subject, and the most liberal construction has been 
given to the term “navigable.” In Brown v. Chadbourne, 
31 Maine, 9, the defendant maintained a dam across Lit- 
tle river (he being the owner of the lands on both sides) 
which obstructed plaintiff’slogs. The plaintiff, against 
defendant’s objection, opened some old sluice-way 
belonging to defendant, and passed his logs below the 
dam, and thereupon brought action to recover for the 
hindrance and expense in getting his logs by the dam. 
The defendant denied any public right to the stream, 





and insisted that its capacity was not such as to make 
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it a public highway. It was proved that dams were 
necessary in some stages of the water, in order to 
obtain sufficient water for floating; and also that the 
stream had been used for many years for floating logs 
and rafts, and sometimes boats. The plaintiff did not, 
however, claim any right arising from prescription 
or user but only from capacity. The defendant asked 
the court to instruct the jury that to constitute the 
stream navigable it must be shown capable, in its 
ordinary and natural state, of floating logs, boats, and 
rafts; and that it was rot enough to prove that logs 
might be carried down at certain seasons of the year 
when the stream was swollen by a freshet. This in- 
struction was refused, and the supreme court in com- 
menting upon it said: “ A test so rigid and severe as 
that required by this instruction would annihilate 
the public character of all our fresh rivers for many 
miles in their course from their sources toward the 
ocean. The timber floated upon our waters to mar- 
ket is of great value, and neither the law nor public 
policy requires the adoption of a rule which would so 
greatly limit their use for that purpose. The right to 
the use of the stream in question must prevail when- 
ever it may be exercised at any stage of the water.” 

This doctrine was directly adopted and approved 
in Treat v. Lord, 42 Me. 552; and it was further held 
that the public easement exists in such streams not- 
withstanding the occasional necessity for persons 
driving the logs to use the banks; but that if the 
stream was incapable of being used without traveling 
on its banks to propel the logs the public right did 
not exist. 

In Moore v. Sanborne, 2 Mich. 519, the action was 
brought for an obstruction of Pine river, a small 
stream emptying into the St. Clair river, and navigable 
from its mouth to “ Deer Licks,” a distance of six 
miles at all seasons, for boats, rafts and logs, but above 
that point capable of floating logs only during peri- 
odical freshets, lasting from two to three weeks. The 
stream above “ Deer Licks” had been used for run- 
ning logs and lumber for fifteen or sixteen years. 
The court charged the jury that, if they should find 
Pine river to have been used as a highway for the 
purpose of floating mill logs, even though at times, 
at low water, it was not capable of floating them, 
they should find it a public highway. The court on 
appeal sustained tneir charge and adopted the doc- 
trine of Brown v. Chadbourne, supra, to its fullest 
extent. The court said: “It is the valuable, and not 
the continual, capacity of use which determines the 
right.” 

In Munson v. Hungerford, 6 Barb. 265, the action 
was for injuries to plaintiff's dam across Black river, 
by defendant’s logs. The answer claimed that the 
river was a highway. The evidence showed that the 
river was rapid and rocky, and incapable of being 
used for the floatage of boats or rafts. The court held 
in the following terms: “A stream to be navigable 
within the authorities must furnish a “common passage 





for the king’s people,” must be of “ common or public 
use for carriage of boats and lighters,” must be capable 
of bearing up and floating vessels for the transporta- 
tion of property, conducted by the agency of man. 
It is not enough that a stream is capable (during a 
period in the aggregate of from two to four weeks in 
the year when it is swollen by the spring and autumn 
freshets) of carrying down its rapid course whatever 
may have been thrown upon its angry waters to be 
borne at random over impediment in the shape of dams 
or bridges which the hand of man has erected.” 

In Curtis v. Keesler, 14 Barb, 511, it appeared that 
the tide did not ebb and flow in the streams; that, in 
its natural state, it was not capable of floating a log; 
that, when swollen by freshets, it would bear up a raft. 
The court held that it was not subject to a public ease- 
ment. See also Rhode v. Otis, 33 Ala. 578. In Shaw v. 
Crawford, 10 Johns, 236, where the defendant had 
obstructed the Battenkill creek by a dam, it was proved 
that such creek had been used for ralting for over 
twenty-six years, and the court held that the right of 
the public was established by usage, adding, that 
“when a river is so far navigable as to be of public use 
in the transportation of property, the public claim to 
such navigation ought to be liberally supported.” 

The case of Morgan v. King, 18 Barb, 277, on ap- 
peal 35 N. Y. 454, must be regarded as settling the 
doctrine for this State. The action was brought for 
obstructing the passage of logs down the Racket river, 
The defendant was the owner of both banks of the 
stream at the locus in quo, and had constructed a dam 
across the stream. The plaintiff owned a saw-mill 
some miles below; both parties claimed title through 
the same patent from the State, the defendant’s title 
being prior, in time, dated 1787, and the plaintiff's 
deed being subject to previous grants to mill owners 
above. Racket river is one hundred and sixty miles 
long, and flows into the St. Lawrence. From its 
mouth to Raymondsville, a distance of twenty miles, 
it is boatable and was declared by statute a high- 
way, in 1810, from Raymondsville to the defendant’s 
mill, fourteen miles. It is rocky, rapid and rough, and 
above the latter point, for nine miles, its bed rises four 
hundred feet, and the river there in its natural state 
was not capable at any season of being navigated by 
vessels, barges, lighters, or rafts; but during the seasons 
of high water, which were usually of about two months’ 
duration in a year, it had capacity to float to market 
saw-logs and timber in single pieces. The logs and 
timber so floated had to be aided by men in skiffs, 
canoes, or on shore. Defendant’s dam was erected in 
1849, and in 1850 the legislature appropriated money 
to improve the river above his dam, and it was there- 
upon declared a public highway for the purpose of 
floating logs. The case was decided independently 
of the statute of 1810, which did not affect this por- 
tion of the river, and that of 1850 as the dam was 
then in existence. The supreme court (18 Barb, 277, 
and 30 id. 9) decided in favor of the plaintiff, but 
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this decision was reversed by the court of appeals. 
35 N. Y. 454. 

The latter court said: “The true rule is, that the 
public have a right of way in every stream which is 
capable, in its natural state and its ordinary volume 
of water, of transporting, in a condition fit for market, 
the products of the forests or mines, or of the tillage 
of the soil upon its banks. It is not essential to the 
right that the property to be transported should be 
carried in vessels, or in some other mode, whereby it 
can be guided by the agency of man, provided it can 
ordinarily be carried sately without such guidance, 
nor is it necessary that the stream should be capable 
of being thus navigated against its current as well as 
in the direction of its current. If it is so far navigable 
or floatable, in its natural state and its ordinary ca- 
pacity, as to be of public use in the transportation of 
property, the public claim to such use ought to be 
liberally supported. Nor is it essential to the ease- 
ment that the capacity of the stream, as above de- 
fined, should be continuous, or, in other words, that 
its ordinary state, at all seasons of the year, should be 
such as to make it navigable. If it is ordinarily sub- 
ject to periodical fluctuations in the volume and 
height of its water, attributable to natural causes, and 
recurring as regularly as the seasons, and if its pe- 
riods of high water or navigable capacity ordinarily 
continue a sufficient length of time to make it useful 
as a highway, it is subject to the public easement.” 
But Racket riwer, at the place in question, was held 
not to be subject to the easement, even within the 
liberal rule above laid down. The court said: “It 
was not capable of floating even single logs, except 
during seasons of high water, which was about two 
months in a year, and the logs so floated had to be 
aided in their passage by men in skiffs, canoes or on 
shore. The current was so broken and impeded by 
rapids and rocks, that, from 1810 to 1850, logs, lum- 
ber and square timber, in small quantities only and 
but occasionally, were floated from a point two miles 
above Potsdam (the locus in quo) to mills, from four 
to six miles below the village, and, previously to 
1850, no logs or lumber were floated past Colton to 
Potsdam, except such as escaped by the breaking of 
booms above; and such logs were sometimes badly 
injured, and the ends were always more or less 
broomed up. It would be going beyond the warrant 
of either principle or precedent to hold that a floatable 
capacity, so temporary, precarious and unprofitable, 
constituted the stream a public highway.” If the 
valuable capacity be the criterion, as was before said, 
we are at a loss to understand what bearing the fact 
would have that the logs had to be “aided in their 
passage by men in skiffs, canoes or on shore.” 

In Rowe v. The Granite Bridge Co., 21 Pick. 344, 
which was an action for obstructing by means of a 
bridge a creek running through plaintiff’s salt marsh, 
the court held that, in order to be deemed ‘navigable, 
the stream must not merely be sufficient to float a 





small boat at high water, but must be navigable gen- 
erally and commonly and not at extraordinary high 
tides only, to some purpose useful to trade or agricul- 
ture. See, also, Burrows v. Gallup, 32 Conn. 501. 

In Barclay Railroad, etc., v. Ingham, 36 Penn. St. 
201, it is said arguendo that streams are navigable if 
of sufficient capacity, at any stage of water, to be 
used for the transportation of lumber or other goods, 
but the point was not involved in the case. 

The South Carolina court, while declining to define 
a navigable stream, said, that that could not be a nav- 
igable stream, the natural obstructions of which rre- 
vented the passage of any boat whatever. Cotes v. 
Wadlington, 1 McCord, 583. In Tennessee it is held 
that the public have an easement in shallow streams 
which are of sufficient depth for valuable floatage, 
“as for rafts, flat-boats and perhaps small vessels of 
lighter draft than ordinary. Stuwartv. Clark, 2 Swan, 
16; Hider v. Barrus, 6 Hump. 364. 

The most recent case on the subject is that of 27ub- 
bard vy. Bell, 54 Til. 110, to appear in 5 Am. Rep. 
There the plaintiff owned a saw-mill on Cache 
river and the defendant a mill on Big creek, 
which flows into the Cache above plaintiff’s mill. 
Plaintiff had contracted with a party to cut logs 
for him on Big creek, above defendant's mill, which 
were to be floated down the creek to plaintiff’s 
mill, when the water in the creek was suitable for 
such purpose, “it being alleged in the bill that it is 
only at certain seasons adapted to the floating and 
rafting of logs.” 

The defendant was charged with felling trees on 
his own land into a creek near his mill, in order to 
prevent plaintiff from floating down and rafting such 
logs, and an injunction was prayed. The capacity of 
the stream did not appear in the record, but the court 
was “led to infer, from what is stated, that it is an 
inconsiderable stream, nearly or wholly dry in the 
summer season, and carrying a volume of water suffi- 
ciently powerful to float logs or rafts only in seasons 
of freshets, and then for a few days or weeks only.” 
Nor did it appear that Big creek “ was ever used, at 
any season, above the lands of the plaintiff in error 
(the defendant), for the purpose of floating rafts or logs.” 

The supreme court held, in a well considered 
opinion, that Big creek was not subject to the public 
servitude. The case was barren of many of the facts 
contained in the cases on the other side, before cited, 
but the cases of Brown v. Chadbourne and Moore v. 
Sanborne, supra, were expressly repudiated, while the 
New York cases were thought to be “placed upon 
the more practical grounds of user,” but the case at 
bar was not within them. 

It may be remarked, in conclusion, that the burden 
of proving that a stream above tide water is navigable 
or public is on the party who claims that it is; and 
when the facts are ascertained it is a question of law 
for the court whether a stream is a public highway or 
not. Rhodes v. Otis, 37 Ala. 578. 
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TRIAL OF JUDGE McCUNN. 

The objection which Mr. Moak raised and discussed 
last week to the jurisdiction of the senate was, that, 
by section 11 of article 6 of the Constitution, the gov- 
ernor was required to investigate alleged charges 
against the officer sought to be removed, and pass 
upon their truth and sufficiency, and, if so satisfied, 
then he was authorized to recommend the removal 
of such officer. He claimed that, in this case, the 
governor concededly had not done this, but simply 
transmitted the evidence, out of deference to the 
resolution of the assembly, and as required by such 
resolution. He further argued, that the resolution 
was an encroachment upon the rights and duties of 
the executive, which should have been resisted 
instead of complied with; that the assembly had no 
right to instruct the governor how to act in such 
cases, and transcended its powers when it did. He 
further claimed, that the governor did not, in the case 
of Judge McCunn, even recommend his removal. He 
argued that the point was not in Judge Smith’s case, 
and proceeded to show that, in that case, the original 
message from the governor to the senate stated that a 
prima facie case was made out, and even went so far 
as to recommend that the judge be removed, unless 
he could establish his innocence; that, after this mes- 
sage was received by the senate, it was, without its 
authority, taken back to the executive chamber, and 
the above clauses stricken out; that the senate finally 
voted that the alteration was without authority, and 
restored the passages stricken out, so that the message 
showed the governor had investigated the charges, 
and did recommend the removal. 

Mr. J. M. Van Cott followed, combatting Mr. 
Moak’s position, and insisting that the governor was 
not required to investigate the charges, but simply 
transmit them to the senate. 

Messrs. A. C. Davis and R. W. Peckham, Jr., re- 
plied. The senate overruled the objections, and, after 
taking the direct examination of Mr. Boese, the clerk 
of the superior court, adjourned until Tuesday last. 
We express no opinion as to the truth or falsity of the 
charges, but every reasonable man must deprecate 
and condemn the conduct of certain papers in pre- 
judging the case and attempting to intimidate and 
browbeat senators. The accused is entitled to the 
fair, deliberate and unbiased judgment of senators 
upon the evidence. If his guilt is established, justice 
should be prompt and decisive, but, if not, no clamor 
should be allowed to secure a removal. A public 
paper, which attempts to prevent such a judgment, 
transcends the limits of journalism, and we hope, in the 
cause of justice, will not be listened to for a moment. 

ocstabiliniiidasisintini 

The senate re-assembled on Tuesday and proceeded 
with the case of Judge MecCunn. Hon. Henry R. Sel- 
den and John Devlin were present as counsel for the 
defense in addition to those already named. The evi- 
dence, so far taken, relates mainly to the charge grow- 
ing out of the Clark-Bininger case. 








CURRENT TOPICS. 

The portraits of the ex-governors of the State of 
New York in the governor’s room in the city hall of 
New York have fallen into misfortune, and the city of 
New York into disgrace. The pictures have been 
seized under a judgment against the city. When 
these artistic representations of New York states- 
men were placed in the city hall it was little thought 
that they would be allowed to be seized by the 
hand of the sheriff, and subjected to the threat of 
public sale under the hammer of the auctioneer. 
There is a defect in the laws of the State in refer- 
ence to exemptions from levy and sale under execu- 
tion, else this seizure of public works of art of such a 
character could not have occurred, there being other 
property of a different nature, in value far exceeding 
the demands of the judgment-creditor, liable to seizure 
under execution. The rescue of such valuable public 
treasures from the hands of the sheriff by the payment 
of the judgment before sale does not, in such a case, re- 
lieve the city of New York from censure nor the law of 
exemptions from severe criticism. America possesses 
few enough public repositories of art, and halls decor- 
ated with portraits of her honored publicists and 
statesmen; and if even these are liable to the exi- 
gency of levy and sale in the first instance under ex- 
ecution on any unpaid judgment against State or 
city, the people and their representatives, the legis- 
lators, must subject themselves to the reproach of the 
common sense of propriety and taste of all but bar- 
barous peoples and dark ages. 


An illustration of the old adage, that “misfortunes 
never come singly,” and of the undiscerned law of 
coincidence, whereby calamities cluster around some 
prominent nucleus, may be found in the mortality of 
members of the profession connected with 
celebrated case of Laura D. Fair. Since her trial, 
which took place little more than one year ago, 
Elisha Cooke, one of her counsel, Harry Bryne, the 
prosecuting attorney, and Judge Sprague, of the 
supreme court, who was instrumental in granting a 
new trial, have died. Notwithstanding this co- 
incidence of mortuary events, the whole profession, 
both bench and bar, will reject the idea of any such 
relation as cause and effect between the association 
of these lamented lawyers with this interesting case 
and their death as belonging only to the province of 
superstition, and as fit only for the imaginative 
effusions of the newspaper press of the country. 


the 





The records of wills present some of the most 
amusing phases of the law. Eccentric persons are 
never so eccentric as when making their “last will 
and testament.” A French will has recently come to 
light which is a specimen of genuine oddity. This 
singular testamentary document was made by a 
Capuchin monk, well known in the Faubourg St.- 
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Jacques, where many poor persons were supported 
by alms solicited and collected by him. His whole 
inheritance, on his death, was found to be his brevi- 
ary, frock, cord, a wallet, and a volume by M. Thiers. 
His will was discovered among his papers, and reads 
as follows: “I bequeath, Ist, to the Abbé Michaud 
my breviary, because he does not know his own; 
2d, to M. Jules Favre my frock, to hide his shame; 
3d, to M. Gambetta my cord, which will prove useful 
one day round his neck; 4th, to M. Thiers his own 
work, that he may read it over again; and, 5th, to 
France my wallet, because she may shortly have 
occasion for one to collect alms.” 


The difficulty of keeping a practice after it is once 
gained is only surpassed, if at all, by that of building 
it up ab initio. In the present state of social and 
business relations, continuous activity in a chosen 
sphere is essential not only to fitness for, but for suc- 
cess in, it. By no class is this law felt more severely 
than by that (in this country) very large number of 
lawyers who give up, for a time, their business for 
positions on the bench and, when they are no longer 
wanted by the public, are compelled to renew their 
In England, it has been proposed 
to pay the law officers of the crown a fixed salary, 
and to prohibit them from practice during office. This 
proposition was opposed by Sir John D. Coleridge, 
the present attorney-general, who, in a speech in 
parliament, made the following observations which 
illustrate the position of judges and public law offi- 
cers in this country perhaps better than in Great 
Britain: “It must be remembered, too, that at the 
bar the conflict is very close, and the differences be- 
tween man and man are often very slight. A man 
in business can, perhaps, maintain his position now; 
but let him quit it for three years or so, and new con- 
nections are formed, not easily displaced, and his 
former position, if he strives to return to it, he finds 
to be filled by a man always, perhaps, equal to him, 
and now, owing to three years’ disuse by the law 
officer of general practice, really his superior, * * 
A man who is withdrawn from general competition, 
and is confined to one class of work, becomes in- 
evitably inferior in knowledge and in influence to the 
man whose practice and competition and studies re- 
main varied and general.” Surely, these considera- 
tions alone ought to be sufficient to fix our judicial 
salaries at high rates, if we expect to get our ablest 
and most successful lawyers to accept judicial posi- 
tions. 


business relations. 


In the case of the Pennsylvania Canal Co. v. Bently, 
66 Penn. St. 30, Judge Sharswood made some re- 
marks as pertinent to the “people and bar” of this 
State and of the others, we presume, as to Penn- 

He said: “This controversy is about a 
Some great principles are supposed to be 


sylvania. 
mule. 





involved which it is necessary that the court of last 
resort should settle. We often hear this alleged in 
cases in which it must be evident that the expenses 
will exceed the amount in dispute, or at least one 
would think the play not to be worth the candle. 
This ardent attachment to principle seems to be a 
marked characteristic of the people and bar of this 
State, and would be highly laudable if it were not 
accompanied with some counterbalancing public 
evils, such as the great increase of the business of 
this court, and the harassing of suitors.” 


——__*)o—__—— 


NOTES OF CASES. 


Among the recent conflicting decisions on the rights 
of holders of negotiable promissory notes, or securities 
negotiable by delivery, we notice Phelan v. Moss, 67 
Penn. St. 59 (to appear in 5 Am. Rep.), and Gould v. 
Stevens, 43 Vt. 125 (also to appear in 5 Am. Rep.) In 
Phelan vy. Moss, the doctrine of Goodman v. Harvey, 
4 Ad. & E. 870, was affirmed, that where a note pay- 
able to bearer has passed to the holder without preof 
of bad faith there is no objection to his title; and it 
was held that even gross negligence is not enough to 
destroy the title of a holder for value. But in Gould 
vy. Stevens the contrary doctrine was adhered to, and 
it was held that the “ case should have been submitted 
to the jury to determine upon the evidence whether 
the holder could not have ascertained, on reasonable 
inquiry, that the note was without consideration.” It 
is a matter of regret that a question of such wide im- 
portance, and upon which there has been so much 
litigation, should be decided contradictorily (simul- 
taneously, almost), by the high courts of two States 
like Vermont and Pennsylvania. The position of the 
Pennsylvania court is sustained by Miller v. Race, 1 
Burr. 452; Lawson v. Weston, 4 Esp. 56; Crook v. 
Jades, 5 Barn. and Ald. 909 ; Backhouse v. Harrison, id. 
1098; Goodman v. Harvey, 4 Ad. and E. 870; Brush 
v. Scribner, 11 Conn. 388; Worcester County Bank v. 
Dorchester and Milton Bank, 10 Cush. 488; Hall v. 
Wilson, 16 Barb. 548; Swift v. Tyson, 16 Peters, 1; 
Goodman v. Symonds, 20 How. 343. The law as laid 
down in the Vermont case was at one time the law 
of England (see Gill and Cubitt, 3 B. and C. 466), but 
the settled law of England now is undoubtedly in 
accord with the Pennsylvania decision. 

As to liability of the maker of a promissory note 
obtained by fraud, see ante, 268 and 285. 


In Dietrich v. Pennsylvania R. R. Co. (not yet 
reported), the supreme court of Pennsylvania held 
that a “drover’s ticket good for one seat from Phila- 
delphia to Pittsburgh” entitles the holder to a con- 
tinuous passage only, and does not permit him to 
“stop over” and resume his trip on another train 
under the same ticket. Nothing was said on thé 
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ticket about stopping over, but the regulations of the 
company — not made known to the plaintiff— pro- 
hibited it on such a ticket, and the court held that 
the passenger was bound to inform himself of the 
rules and regulations of the company, and to govern 
his acts accordingly. This holding is, undoubtedly, a 
little stringent, as was the ratio decidendi of the judge, 
but it is, nevertheless, in harmony with the decisions. 
See Beebe v. Ayres, 28 Barb. 275; Edgerton v. N. Y. & 
Harlem R. R., 39 N. Y. 227; Johnson v. The Concord 
R. R. Co., 46 N. H. 213; State v. Overton, 4 Zabris- 
kie, 435; The Clev., Col. & Cin. R. R. Co. v. Bartrum, 
11 Ohio St. 457; Cheney v. Boston & Maine R. R. 
Co., 11 Mete. 121. 


In Kellogg v. Chicago & Northwestern Railway Co., 
26 Wis. 223, decided September, 1871, the question 
of the liability of railway companies for damages pro- 
duced by fires communicated from locomotives was 
most elaborately discussed. The precise point de- 
cided was, that “ where sparks from defendant's en- 
gine set fire to dry grass, weeds and bushes, suffered 
to remain and accumulate on land used for the rail- 
way, and the fire, spreading upon plaintiff’s lands, 
destroyed his property, the question whether defend- 
ant was negligent in leaving its land in that condition 
was properly left to the jury,” and that “ the fact that 
the property destroyed was distant from defendant's 
road, and that the flame reached it only by passing 
through intervening fields, does not render the dam- 
ages remote, or prevent recovery.” 

The whole subject of proximate and remote dam- 
ages was considered in reference to the case before 
the court, and the authority of Ryan v. N. Y. C. R. R., 
35 N. Y. 210, and Penn. R. R. v. Kerr, 62 Penn. St. 
353 (1 Am. Rep. 431), was repudiated. 

Chief Justice Dixon, in an elaborate and powerful 
opinion, said: “If these two decisions (those of Ryan 
and Kerr, supra) are to be regarded as correct in principle 
and good law, hundreds, and it might perhaps with 
truth be affirmed, thousands of cases, both in England 
and this country, are unsound and must be over- 
ruled. We cannot so regard them; we cannot agree 
with the court of appeals, that the burning of the sec- 
ond and other houses, in the case supposed, or of the 
plaintiff’s house, in the case before the court, was not 
the natural and probable consequence, or the con- 


sequence likely to follow from the wrongful act com-. 


plained of, under ordinary circumstances. It will be 
observed that the rule, as we find it laid down, and 
as we believe it to be, is not that the injury sustained 
must be the necessary or unavoidable result of the 
wrongful act, but that it shall be the natural and prob- 
able consequence of it, or one likely to easue from 
it.” 

The general subject of fires communicated by 
locomotives was ‘treated by us, ante, p. 309, and the 
gases of Ryan and Kerr, criticise, ante, p. 341. 





EUROPEAN CORRESPONDENCE. 
Lonvon, June 7, 1872. 


We deal to-day with the proposed examples of that 
ignorance of their own law, which is imputed to the 
English and American Bars, by the reformers; in- 
cluding also the equal ignorance of the reformers 
themselves as to what it is precisely that forms the 
ignorance of the lawyers, and which it is proposed to 
remedy by legal education. 

The illustrations will be taken mainly, as I also 
promised, from the criminal law, of which the princi- 
ples are deemed to be instilled by nature or morality 
and which thus will operate compendiously or as an 
argument a fortiori to imply a greater ignorance in the 
more abstract departments. 

An entire cluster of such examples is supplied us as 
fresh as possible in an essay I have just been looking 
through in the March number of the Law Review, a 
periodical which has been recently altered to the 
Monthly form, and for the better also I think, in 
conduct and composition. The article alluded to is 
‘On Appeal in Criminal Cases,’’ or more accurately 
causes, or actions or judgments. The writer, who 
with honest confidence subscribes his name in full, 
must be presumed to bea good sample of the English 
bar upon this subject. He accordingly begins censori- 
ally with observing that the English law, in spite of 
all the reforming, has still some great ‘anomalies.’ 
But of all those anomalies there is none, he proceeds, 
““more unworthy of us (the English, and so he should 
have written worthy) than the difference between the 
civil and criminal law in the matter of appeal.” 

The ‘anomaly,’ he thinks, is aggravated in the Eng- 
lish law, from its want of a peculiar solicitude for 
personal liberty. On this side it is that the appeal 
should be found, then, to preponderate. ‘‘ But strange 
to say, it is not so—in civil cases the right of appeal 
is absolute; whereas in criminal cases there is vir- 
tually none.”” No wonder then, he thinks, that for- 
eigners, who study English institutions, should con- 
clude that property is with this people more important 
than life or liberty. How all this ‘came about” he 
finds it hard to understand, unless it be that the 
laws in England have been always made by the rich, 
who have more property to preserve and fewer tempta- 
tions to commit crime. 

This comprehensive solution gives him a clew to the 
enigma. And with this he rambles off to report, nov- 
elly, to English lawyers, how the present Lord Chief 
Baron, when areformer, so explained it. Thence again 
he is ‘conducted to a general history of its reformers, 
their vicissitudes, their failures and other person- 
alities; with the close of which the curtain, so to 
speak, is dropt upon the essay, shutting off the pro- 
posed problem, of which the writer has not said a 
syllable. Yet so familiarly is this economy the frame 
of English composition, that there are few men at this 
Bar, or very possibly at your own, who would not pro- 
nounce this to be at least a ‘ readable and sound article.’ 

It is, however, you perceive, a string or narrative of 
trite statistics, or what is in America, as I conceive it, 
called a yarn; that is to say, a composition of but one 
and this the lowest dimension; a thing of mere length 
without breadth or solidity; and rolled up to a tangle 
or, at the best, a mass or bottom, in which you can 
discover but the trite superficies of the subject. In 
the article throughout, there is no semblance of law 
proper, although the question involves a number of 
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the most important principles. Such are: The nature 
of appeal as a remedial law or process—its relative 
bearings on the criminal and civil species of law —the 
order of succession in the rise and progress of the two 
laws—tkeir consequent inequality in attaining to ap- 
peal—the succession of all three laws in universal 
jurisprudence, and thereby locally ina given system, 
as the English for instance. It was but after recog- 
nizing these general laws of the question that the 
writer could have approached seriously his English 
anomaly, and might procure to even his raw statistics 
the force and freshness of confirmation. But he evi- 
dently never heard of or imagined such principles. 

For example, in the alleged differences between the 
civil and the criminal laws as to correction by Appeal, 
he would find there was no ‘anomaly,’ in either gene- 
ral or English judicature, outside his own unconscious- 
ness. The civil law, which bears on Things, must be 
the earlier in development, as thereby the more 
uniform, simple and general; and so the criminal, 
which is more personal, is relatively later. And Appeal, 
which is remedial, follows both in the like succession. 
It is sooner noted in civil causes, where the law is the 
dominant factor and continues unchanged for any 
number of re-trials ; whereas in the criminal causes, the 
facts become the ruling element, and being as fluctuant 
as personal, will appear to leave no footing for Appeal. 
Thus the more personal or particular is the genius of a 
jurisprudence, the later and the fainter will it yield 
Appeal in criminal causes; so that the English anomaly 
of this writerisa strict conformity! Nor isthe Appeal 
‘ absolute’ to either of the sorts of law, in the sense of 
being unlimited, as he affirms of the ‘civil cases;’ nor 
wholly absent whether ‘“ virtually’ or otherwise, in 
even the criminal. They can appear so but through 
taking the gradations of development for gaols or ends 
of institution, through sheer unconsciousness of all 
progression. 

Accordingly this anomaly, which he thinks special to 
the English law, existed also in the Roman, and was 
even borrowed from it by the English. The Roman 
law throughout was predominant by civil, for the 
reasons I have indicated in the first of these letters. 
Whence, in fact, although unconsciously, the practice of 
modern times in giving the name Civil law to the 
Roman jurisprudence. The proportion in this system 
of the civil to the criminal species might be measured 
even physically from the Institutes of Justinian, which 
it closes in a single Title, and you lay a few pages: 
Thus this latter law was not developed enough as yet 
for district Appeal. Nor could it ever have become so 
with the Roman race of generality, who were engrossed 
by the civil law, and left the Criminal to the family 
regimen. Whence again the name of ‘ Public judg- 
ments, which this people gave their strictly criminal 
law, in distinction from the private or family judg- 
ments of the potent Fathers. De Publicis Judiciis is 
the title in the Institutes. 

But, even with the Romans, the irregularity begat 
expedients, which though they profit it for the time, 
prepared, as usual, its surer downfall. Among them 
were the rules: that in criminal causes there is no 
Appeal; that there is no conclusion by the judge, but 
as we call it, ‘finding;’ that the prisoner can have no 
counsel, but must plead his own case; and as conform- 
able with this, that neither can the prosecutor. Here 


the consequences were brought home to the govern- 
ment itself, as they were likewise in denying to it, as 
to the prisoner, a new trial, or what we still in Norman 





phrase call the plea of autrefois acquit. This reduction 
to absurdity first brought Appeal into the criminal 
law, though but in guise of ‘ royal grace,’ for want of 
knowledge of the real process. 

Now these were all among the crude inportatures 1 
have alluded to as made from the Roman jurisprudence 
by England; who held to them both blindly as from 
the origin so eminent and also prudently as stolen 
goods, which could not well be hung abroad. Indeed 
she gave them out for mysteries of her own sacred 
system, even while sapping them by fresh blunderings 
from her own genius of personality. Thus for instance, 
the Habeas Corpus passes even with you for purely 
English, while it is simply the Roman Interdict ad 
exhibendum applied to persons. And, in Appeal, these 
English blunderings were notwithstanding a real pro- 
gress. The present writer, though of course unwit- 
tingly, alludes to some of them in his narrative. 
“There was (he tells us) a time when, even in civil 
cases, new trials were not permitted’’ by the English 
law. And this, he adds, was next succeeded by 
extending the imagined privilege to “civil cases 
partaking of a criminal nature, and to misdemeanors.” 
This gradation might have jogged him on the grand 
progression now laid open, or better solved his one 
anomaly than does the wealth of the English law- 
makers. As if the English were the only people with 
whom the rich have made the laws, and did not steal the 
horses, or pick the purses of their neighbors. Accord- 
ingly this matter of Appeal in criminal law is now 
reduced among the people to a pass of absurdity 
almost as crude as, though no doubt less coarse than 
when their forefathers of the Ordeal allowed the con- 
vict an appeal ad baculum against the judge who 
pronounced his sentence. The Home Secretary, who 
is still the personified Appeal, is no less lenient to all 
sorts of criminals, unless they should be rebel 
Irishmen. 

This later point suggests to me another order of ex- 
amples, still more practical and official, of this legal 
ignorance in criminal law. I allude to the late Dublin 
trial of the Queen v. Kelly for the murder of Talbot, 
which must be known to youin even America. My 
first example was disclosed upon the incidental ques- 
tion, If the skill of a surgeon could be formally put in 
issue? The tender of it was made shyly by the counsel 
for defense, and as if he had the consciousness of being 
unable to support it; and it was refused peremptorily 
by the Chief Baron (Pigott), but with equal reserve as 
to authority or explanation. On the other hand, it 
was agreed to admit proof of malpractice; though how 
this differed from unskillful surgery was slurred over 
by both court and counsel. To both authorities the 
rules both for admission and rejection appeared to he 
but occult dicta collected from the cases, without any 
relation to each other or resolution to any principle. 
So manifest was this, that when the counsel exalted 
on the admission of the fact of unskillfulness to the 
jury, the Lord Chief Justice (Whiteside) could only 
whine a complaint of the growing tendency to raise 
the jury into the place of the court. 

The distinction however was clear in nature and in 
jural principle. The surgical or other skill is not 
allowed to be put in issue for the reason that it is pre- 
sumed by and forms portion of the law: cui libet perito 
in sua arte credendumest. But this was a presumption 
only, and as such rebuttable by proof of fact. The 
latter could be therefore put in evidence, though not in 
issue. It was thus also for the jury, as the presumption 
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was for the court. It concerned the malpractice in a 
particular instance and of which there was a perfect 
right to show an alien cause; and left untouched the 
legal principle of professional trustworthiness. It 
should have been presented by the judges themselves, 
who had to protect the principle, by way of proof of it 
or explanation. But where moreover there was a jury, 
who are styled judges of fact, we may conceive the 
depth of ignorance, political as well as legal, that would 
exclude the proof of fact from the jury and even the 
court. 

Another ignorance no less profound was the counter 
pretension, that no such alien cause or fact should be 
allowed to interfere with, concluding the death a con- 
sequence of the original wound. If Talbot had not 
been shot, the surgeon would not have maloperated ; 
so the death should be in all events referred to the 
assailant. This would be in logic to confound the 
cause with the occasion; and though the English press 
then clamored for applying it to the Irish culprit, they 
now consider it iniquitous in a mere money claim by 
the Americans. For this is really the mystic principle 
of the “ consequential damages,’’ as I may take occasion 
soon to lay before your public; and is quite licit in the 
physical order, and only not so in the voluntary. Here 
the sophistry is barred by the legal maxim: Qua sal- 
tem in consequentia veniunt non curantur. The phrase 
in consequentia means in mere succession, without con- 
sequence, or in other words, the fallacy of post hoc, ergo 
propter hoc. The proper consequence —in consequen- 
tiam—is quite excluded from both case and statute 
law, and gives the power of controlling both of them, 
as through equity, appeal and pardon. It is indeed 
the domain specific to equity of the law of nations. 

Still another of the legal ignuorances was the question 
mooted as to what should, then, have been the respon- 
sibility of the surgeon? As the proximate, and there- 
fore the more “direct”? cause of death, was he to be 
the murderer and thereby subject to indictment? Of 
these suggestions again, not a syllable of grave solu- 
tion. The only feint of answer was, that he acted 
bona fide, and that without intention, there could not 
be a murder; as if the intention and good faith were 
again not facts requiring proof. The precise answer 
would have been that the presumption of law and pro- 
fession cast the burthen of disproof upon the opposite 
side, and that even with the best faith, the surgeon 
would be bound in damages. But as the defense were 
concerned with but the act of killing, which was suffi- 
cient for their escape, this alternative was dropt away, 
or was remitted in the general mass to the jury. For 
the jury are a sort of deus se machina for such extrem- 
ities; but yet were here the sole party who seemed to 
know, or who did, their duty. 

Moreover, this duty, by the very essence of the jury 
system, was not to find a verdict to the letter either of 
law or evidence, as clamoured vulgarly on this occasion, 
and indeed prescribed by our courts in general. The 
basis of the verdict is properly the public sentiment re- 
specting the relations between the evidence and law in 
the’case. It is the meaning of submitting to the jury 
both the law and fact; and which continues, like the 
rest, in the state of crotchet among English lawyers. 
And this through inadvertence to a gross incongruity. 
To submit any law, not to say the English Jumble, to 
a common jury, would be the absurdity long urged 
against it, in the ordinary sense. But it is not done 
for interpretation, as with the judge; but simply for 
control in the case or species by the public sentiment. 





In fact the jury are a sort of delegation from the 
average public, who, having the advantage above the 
legislature and the judge of being confronted with the 
facts as well as law, not with either singly, are entitled 
to pronounce upon them both in the highest resort. 
They are essentially still the witnesses which they no- 
toriously were deemed at first; but now not witnesses 
of mere fact, as with the personal agents of civil testi- 
mony, but the witnesses collective or social of pub- 
lic sentiment. And thus once more we unmask a 
multitude of incidental ignorances. It is for instance 
now seen why the verdict must be unanimous, in order 
to embody an expression strictly social. Again, why 
the verdict is held to be good, although the jury should 
be shown to have mistaken both the fact and law. For 
it is not upon either they pronounce, I repeat it, but 
upon the public sentiment respecting their joint rela- 
tion. Let your readers, therefore, judge of the legal 
knowledge on the jury also, prevailing in its classic 
land, when the English press and bar and public de- 
nounced the Irish jury who acquitted Kelly as a pack 
of perjurers, because they did so in full conformity 
with the national sentiment of Ireland, and without 
violence to even the alien law or evidence of England. 

As this doctrine on the jury may with you also be 
somewhat novel, I will stop to add a brief but decisive 
confirmation. It is the paradoxical maxim of the law: 
Communis error facit jus, et prevalet veritati; and 
which has continued for centuries a sort of puzzle to 
the jurists. We saw the jury, although erring from 
both law and fact, produce a valid verdict, and so a 
multo fortiori, with the whole community which they 
typify. The emphatic term in the maxim is communis, 
and the veritati refers to fact, and not to law, which 
would be contradictory. The correct meaning there- 
fore is, that if a nation erring in point of fact, should 
yet be found common or have settled to a public senti- 
ment, it ought to be esteemed the legal truth, or the 
proof of it. It is nearly the vox populi vox dei, of the 
pious proverb. 

Even this maxim remains a hodge-podge in our law 
from Coke downward. ‘Nay (expounds this great 
oracle), the law so favoureth the public good that it 
will permit error to pass forright.”’ But the statement 
was, that error makes the “right”’ and not “ passes”’ 
for it. Then how should law or right be made by 
‘permission’ of itself; a motion which supposes it to 
operate before existing? Furthermore the law in 
question or jus is not the same as ‘right.’ But in 
fine, how should the ‘ public error’ be “‘ favourable to 
the public good.’’ What morality and logic, as well as 
law! And what a bar and jurisprudence that decant 
those crudities to this hour! 

Now all this is what we are to mean by ignorance of 
the law: and it shows the bearings to be given to your 
scheme of legal education. But you would say, perhaps, 
the case, the court, the lawyers, the law were Irish, in 
this last division of my examples, and nothing regular 
could be expected. The answers would be, that at least 
the law and court were purely English, and that the 
English at home did but inflame the errors thus ex- 
posed. Nor was the case exceptional in either country, 
but a prominent sample; and also shown more clearly 
and precisely by the Irish. The Irish lawyers appear 
more expe:t than the English themselves, in the mat- 
ter of authorities, cases and crotchets generally; and 
fex the reason, as I think, that the law is alien or un- 
congenial to them, they are thus led to learn it by mere 
rote and not by reason. The entire life of a subject 
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people must be one of rules without reasons; and most 
especially in the law which is the instrument for ruling 
them. They thus reflect its ignorances, too, more 
clearly because more shallowly. 

The English lawyers, from sympathy, suspect the 
laws to have some roots of principle, of which the com- 
mon law, for instance, is deemed an underground 
congeries, they do not see them, and cannot show 
them, scarce know conjecturally what they are, they 
only know that the tree or forest, since it does not 
fall, must be held up by something, and that the some- 
thing must be ‘“‘all right”’ since it goes on thus far to 
“work well.’ The Irish lawyer cares nothing for even 
this English train of reasoning. He never thinks of 
roots or tree, but of the fruits at the productive end. 
He is a monkey, that makes its habitat among the 
branches and thicker foliage, from which to get a grasp 
at the ruddy edibles at the top. Instead of writing 
books or studying them, he there sits watching and 
chirping, or rather chattering, the castle anthem of 
**the Green below the Red.” J. O'CONNELL. 


—— + >e_ — 
DIGEST OF RECENT AMERICAN DECISIONS.* 


LESSOR AND LESSEE. See Landlord and Tenant. 
LETTERS. See Evidence, 4. 
LEX FORI. See Contract, 1. 
LEX Locr. See Contract, 1; Promissory Note, 7. 
LIEN. See Attorneys. 
LIFE INSURANCE. See Insurance. 
See Statute of Limitation. 


LOCUS STENDI. 


LIMITATION. 
See Insurance, 20. 


LORD’S DAY. 


To an action on an account annexed for the purchase 
price of pigs, the answer set up a breach of warranty 
and that the contract was made on the Lord’s day. 
The defendant’s evidence tended to prove that the sale 
was completed on that day, and the pigs selected and 
marked, and that they were delivered on Monday, in 
pursuance of the contract. The plaintiff’s evidence 
was, that he refused to sell them on Sunday, but did 
name his price. The pigs were delivered on Monday, 
but no price was then named, nor does it appear that 
any thing was said about the terms of payment. The 
judge instructed the jury, that, laying out of the case 
all that transpired Sunday, if they were satisfied from 
the delivery and acceptance of the pigs on Monday, 
that a sale was made on that day, then the plaintiff 
could recover their actual market value at the time of 
the sale, without reference to the price named on Sun- 
day or the warranty then given. Held, that the case 
was properly submitted to the jury under these in- 
structions. Bradley v. Rea, 524. 


See Partnership. 
MALICE. See Malicious Prosecution, 2. 


MALICIOUS PROSECUTION. 

1. It is not necessary that a prosecution should 
terminate in an acquittal of the accused in order to sus- 
tain an action for malicious prosecution, the termina- 
tion by a nolle prosequi, or abandonment, is sufficient. 
Brown v. Randall, 35. 





* From vol. 4 of the American Reports, and including the 
latest reported cases of any general interest in the follow- 
ing States: Arkansas, Connecticut, Alabama, Iowa, Maine, 


Missouri, Michigan, Massachusetts, Illinois, New York. 








2. 8. took a dog from B., whereupon B. made crimi- 
nal charges against S. for larceny, but S. was discharged. 
S. then sued B. to recover damages for malicious prose- 
cution. Held, (1) that, even if dogs were not the subject 
of larceny, and the information was on this account 
defective, yet 8. need not prove express malice as con- 
tradistinguished from that malice which the jury might 
infer from want of probable cause; (2) that the follow- 
ing charge to the jury embodied the true doctrine of 
probable cause: ‘‘ The question of probable cause does 
not depend on the question whether S. was guilty in 
point of fact, nor whether B., in fact, believed him 
guilty; but the question is, were the facts and circum- 
stances, within B.’s knowledge, and upon which he 
acted, sufficient in themselves to raise a reasonable 
ground of suspicion inthe mind of an ordinarily cau- 
tious man, and did B. believe S. guilty?’ Shaul v. 
Brown, 151. 


MANDAMUS. See Jurisdiction; Transfer or Causes. 
MARINE INSURANCE. See Insurance. 


MARRIED WOMAN. 


A married woman may maintain an action in her 
own name, for personal injuries, under a statute pro- 
viding that ‘‘all property * * * which any married 
woman, during coverture, acquires * * * shall be 
and remain her sole and separate property”’ on the 
ground that such a right of action is her ‘‘separate 
property ;’’ but if the action is commenced by the 
husband and wife jointly, an agreement made by him 
with her consent, to withdraw the suit, for a specified 
sum, will be binding on her and bar a subsequent 
separate action by her. Chicago, Burlington, etc., R. R. 
Co. v. Dunn, 606. 

See Husband and Wife; Insurance, 9; Promissory. 

Note, 8. 
MASTER AND SERVANT. 

1. Plaintiff’s intestate, a brakeman on a freight train, 
was killed on defendant’s railroad. The accident 
occurred while deceased was assisting in making what 
is termed a “flying switch,” which is considered extra 
hazardous. Deceased was seen to stand upon a car for 
the purpose of uncoupling it while in motion, and im- 
mediately afterward his lifeless body was found under 
the advancing cars. There was no evidence as to what 
took place during the interval; but it appeared that 
the car on which deceased stood was not supplied with 
the usual ladder or handle. Held, (1) that plaintiff was 
not bound to raise, by his proof, more than a reason- 
able presumption of negligence on the part of defend- 
ant, and that if it appeared that the brakeman, by the 
exercise of due care, had from time to time discharged 
his duty without injury, this might raise a fair pre- 
sumption against defendant, and it would be for 
it to show that his negligence or some circumstance 
which it could not control contributed to or caused the 
accident; (2) that it was a question for the jury as to 
how deceased got under the cars, or what caused him 
to fall, and they might presume care and caution on 
his part to save himself from harm; (3) ‘that if the 
danger or defect was known to the employee, or might 
have been known by the use of ordinary care, and there 
was no inducement to remain, by promises to remove, 
secure or remedy the same, it would seem but reason- 
able that he assumed the risk and should not recover.”’ 
Greenleaf v. IUinois Central R. R. Co., 181. 

2. A minor, who has agreed to work for a manufac- 
turing corporation at least six months, and not to 
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leave without giving two weeks’ notice, but does leave 
without giving such notice, is not liable to have the 
damages occasioned thereby deducted from the amount 
he otherwise would be entitled to recover for his labor. 
Derocher v. Continental Mills, 286. 

3. The conductor of a train of cars was injured in 
consequence of the mismanagement of the locomotive 
by a fireman who had been placed in charge of the 
engine by the agents of the company. In an action 
for damages against the company, held, that they were 
responsible on the ground that they were ‘negligent 
or unmindful of their duty in employing competent 
and skillful servants in the execution of their business, 
and injury resulted therefrom toa fellow servant.” 
Harper v. The Indianapolis and St. Louis R. R. Co., 
353. 
4. In an action against a railroad company, by a ser- 
vant, for injuries received in consequence of the negli- 
gence of a fellow servant, an engineer, held, that if the 
company used proper care in selecting a competent en- 
gineer they were not responsible for the injury to the 
fellow servant, who was aware of the subsequent 
habitual carelessness of the engineer, unless actual 
knowledge of such carelessness was brought to the 
officers of the company. Davis v. The Detroit and 
Milwaukee R. R. Co., 364. 

5. In an action against the owner of a horse to recover 
damages for injuries sustained by reason of the negli- 
gent riding thereon by his servant, held, that the fact 
that the servant was, at the time of the injuries, en- 
gaged in the general employment of a third person was 
not a sufficient defense, unless the relation of such 
third person to the subject-matter of the business in 
which the servant was at the time engaged was such as 
to give him exclusive control of the means and manner 
of accomplishing it, and exclusive direction of the per- 
son employed therefor. Kimball v. Cushman, 528. 

6. Plaintiff was injured, while in the discharge of 
his duty as brakesman of a freight train, by an awning 
projecting from a station-house, to the dangerous posi- 
tion of which the attention of the company’s agent 
had been called. In an action against the company, it 
did not appear that plaintiff knew of the danger. 
Held, that he could recover; but that $10,000 was ex- 
cessive damages, the loss of an arm being the extent of 
the injury. Illinois Central R. R. Co. v. Welch, 598. 

7. A release of all claims arising from the injury, 
signed by the brakeman, in consideration of a small 
sum, would bea bar to an action, unless obtained by 
false representations. Ib. 

8. Plaintiff's intestate was employed by defendant — 
a railroad company — asa common laborer, for the pur- 
pose of loading and unloading freight cars. While 
thus engaged he was ordered by the depot superinten- 
dent to couple a freight car with other cars attached to 
a locomotive; and, having to go between the cars for 
this purpose, the engine was so carelessly managed 
that he was crushed to death. The duty of coupling 
the cars was entirely different from that for which de- 
ceased was hired. Held, that plaintiff could recover. 
Lator vy. Chicago, Burlington and Quincy &. R. 
Co. 616. . 


MATRIMONIAL INTERCOURSE. See Divorce. 


MEASURE OF DAMAGES. 
When the vendor of land acts in bad faith, the 
measure of damages for breach of contract is the value 
of the land at the time of the breach; but when he acts 
in good faith the measure of damages is the considera- 





tion money and interest with, sometimes, the costs of 

investigating the title. Hammond v. Hannin, 490. 

See Master and Servant, 6; Municipal Corporation, 5; 
Railroad Company, 5, 6,7; Telegraph. 


MECHANICS’ LIEN. See Bankruptcy, 4. 
MESSAGE. See Telegraph. 
MINOR. See Master and Servant, 2. 


MISTAKE, 


In an action for the purchase price of land, where 
the defendant set up as a defense that the land con- 
veyed was not the land which he intended and 
agreed to purchase, a charge to the jury, that, if the 
defendant was negotiating for one thing and the plain- 
tiff was selling another, and their minds did not agree 
as to the subject-matter of thesale, there would be no 
contract by which the defendant would be bound, 
though there was no fraud on the part of the plaintiff 
is correct. Kyle v. Kavanagh, 560. 


MORTGAGE. 


Where a mortage is given for a specified sum, it is 
competent to prove by parol evidence that it was given 
to indemnify the mortgagee for becoming security for 
the mortgagor on a note. Kimball v. Myers, 487. 


MORTGAGOR AND MORTGAGEE, 


1. A mortgagee without possession or right of posses- 
sion cannot maintain an action of trespass quare clau- 
sum fregit, against a stranger for breaking and entering 
the mortgaged premises. (Gooding v. Shea, 563. 

2. A second or third mortgagee, though not in pos- 
session, nor having the right of possession, may naumi- 
tain an action against a stranger to recover the value 
of fixtures by him removed from the mortgaged 
premises, without regard to the sufficiency of his secur- 
ity, and although the mortgagor had sued defendant 
for the same act. Ib. 

See Insurance, 10. 


MUNICIPAL AID. See Constitutional Law, 5. 


MUNICIPAL CORPORATION, 


1. A city holds title to its public squares in trust for 
the public, and they are not liable to sale on execu- 
tion against the corporation for its general indebted- 
ness. Ransom v. Boal, 195. 

2. In an action against a city for the value of a 
horse, lost by plaintiff in consequence of adefect in a 
bridge, alleged to be part of a highway, which the 
city was bound to keep in repair, it appeared that the 
way had been dedicated to the city, but that no acts of 
acceptance had been performed before the loss, other 
than public user, but that, after the loss, the city had 
repaired the bridge and the embankment adjacent. 
Held, that plaintiff could recover. Williams, J., dis- 
senting. Manderschid v. City of Dubuque, 196. 

3. It is the duty of a city not onlv to keep its streets 
in repair, but to erect barriers and protections to pre- 
vent travelers from passing without its limits, but, in 
its general directions, into dangers and obstructions. 
Per Beck, J. Ib. 

4. A city is not liable in a private action to an in- 
jured person, for neglect to keep a crosswalk in repair. 
Detroit v. Blakely, 450. 

5. In an action sgainst a municipal corporation for 
injuries occasioned by a defect in a sidewalk, the dam- 
ages should not be vindictive or punitive, but only 
compensatory. City of Chicago v. Langlass, 603. 
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MUTUAL WILLS. See Statute of Frauds, 3; Wills. 


NATIONAL BANK. 

1. Where a national bank fails, and the United 
States comptroller of the currency, proceeding under 
sections 46 to 50 of the currency act, finds it to be in 
default, declares the bonds deposited with the govern- 
ment to secure the circulation forfeited, and appoints 
a receiver, such proceedings do not dissolve the corpo- 
ration to such an extent as to bar an action against it 
by a creditor to test the validity of a claim disallowed 
by the receiver. Puhquioke Bank v. Bethel Bank, 80. 

2. Where the cashier of a bank in the ordinary busi- 
ness of receiving paper for collection commits a fraud 
on his bank in not entering the paper received on the 
books, and retaining it without collection, protest or 
notice, the bank is responsible for any loss that may 
occur in consequence. Ib. 

NEGLIGENCE. See Action; Master and Servant, 1, 3, 7; 
Railroad Company, 8; Teleyraph. 
NEGOTIABLE INSTRUMENT. See Certificate of Deposit. 
NOTE. See Promissory Note. 

NOTICE. See Landlord and Tenant; Promissory Note, 4. 
NON RESIDENT. See Insolvent Laws. 
NOVATION OF CONTRACT. See Statue of Fraud, 1, 2. 


OBSTRUCTION. See Easement. 


OFFICE. 


B. and M. were opposing candidates for county treas- 
urer. M. was declared elected by the county can- 
vassers and entered upon the duties of the office. The 
election was contested, and B. was finally declared en- 
titled to the office by the judgment of the supreme 
court. The county auditor in settling with M. allowed 
him the salary for the time he held the office. Held, 
that B. could not exact salary for the time M. was ac- 
tually in office. Cooley, J., dissenting. The Auditors 
of Wayne Co. v. Benoit, 382. 


OFFICER DE FACTO. 

A judicial officer appointed by the common council 
of a city, in pursuance of an act of the legislature 
afterward declared unconstitutional, is an officer de 
facto and a recognizance entered into before him is 
valid. Brown v. O’ Connell, 89. 

PAROL EVIDENCE. See Mortgage. 
PAROL INSURANCE. See Insurance, 4, 13. 


PARTNERSHIP. 


In an action against H. and B., makers of a partner- 
ship promissory note, it appeared that the partnership 
had been dissolved soon after the note was made. 
The defense was, that the claim was barred by the 
statute of limitations, and that the defendant B. had 
received his discharge in bankruptcy under the United 
States law. Held, 1. That the admissions and acknowl- 
edgment of the note by B., made after the dissolution 
of the partnership but before the statute of limitations 
had taken effect, removed the bar of the statute as to 
both H.and B. 2. That evidence of an admission made 
on Sunday of a part payment of the note on a week 
day was admissible. 3. That, as it appeared that the 


discharge in bankruptcy had been obtained by fraud, 
it was no bar to this action, notwithstanding it had 
not been set aside in a regular proceeding for that pur- 
pose. Beardsley v. Hall, 74. 


See Jnswrance, 11 





PASSENGER. See Railroad Company, 2, 4. 
PASSENGER CARRIER. See Carrier. 
PAUPER. See Settlement. 

PAYMENT. See Bill of Exchange. 
PRACTICAL LOCATION. See Boundary Line. 
PRINCIPAL AND AGENT. See Bankruptcy, 2; Insur- 
ance, 1, 6, 7, 13, 19. 

PROBABLE CAUSE. See Malicious Prosecution, 2. 
(To be continued.) 








BOOK NOTICES. 


Reports of cases decided in the Circuit and District courts 
of the United States within the Southern District of 
Ohio. Humphrey H. Leavitt, judge. By Lewis 
H. Bond, counselor at law. Vol. 1. Cincinnati, 
Robert Clark & Co., 1872. 

“It occurred to the reporter, that it could not be 
otherwise than acceptable to the profession, to present 
to them in an enduring form a portion of the numer- 
ous cases before Judge Leavitt, from 1855 to the spring 
of 1871, when he retired from the bench.”” The repor- 
ter has probably done wellin carrying out this idea, as 
the report is of positive value and will work its way 
through its merit into hundreds of libraries. The opin- 
ions of the United States circuit and district courts have 
not been highly esteemed by the mass of the profession 
heretofore, partly, perhaps, owing to a conviction that 
opinions of a court so limited in the number of its 
judges were not very authoritative, partly from their 
peculiar and restricted jurisdiction, and partly and 
perhaps largely from the fact that the method of prac- 
tice and proceeding in them was so unlike that in most 
of the State courts as to render them a mystery to the 
great body of lawyers. But these courts have been 
“coming to the front’’ during the last few years, and 
with enlarged jurisdiction and a procedure identical 
with that in the State courts, they are most likely to 
be regarded with a large degree of favor. This volume 
will certainly not bring any discredit to these courts. 
The decisions are many of them well considered and 
the questions involved frequently of interest. The 
reporting is well done and the mechanical execution of 
the book very fair. 





THE FOLLOWING IS GIVEN as a ‘“‘head-note’’ by a 
contemporary: ‘“‘Combination of devices, employing 
the co-operative use of water as an inseparable constit- 
uent of a method indicated, for the production of a 
specific result, is patentable.’’ We are glad to have it 
so clearly stated. 





WHAT HAS BECOME of our old-time contemporary, 
The Chicago Legal News? It has been gone from our 
gaze for a couple of months, and, were it not for its 
known enterprize and energy, we should fear it had 
gone to the bourne, whither so many law periodicals 
have gone before. 


2 
a 


The managers of the Barnard impeachment case met 
in this city on Tuesday last for the purpose of selecting 
counsel to aid the prosecution — Messrs. Francis Ker- 
nan and George F. Comstock having declined to act. 
The Hon. Charles O’Conor was invited to take the 
position of leading counsel, but has not returned a de- 
cisive answer. Mr. John E. Parsons of New York and 
ex-Judge Daniel Pratt of Syracuse were also selected. 
The Hon. Joshua M. Van Cott has been heretofore 
retained. 
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NEW YORK STATUTES AT LARGE. 
CHAP. 570. 


Aw Act to ascertain, by peceee proofs, the citizens 
who shall be entitled to the right of suffrage in the 
State of New York, except in the city and county of 
New York and the city of Brooklyn, and to repeal 
chapter five hundred and seventy-two of the laws of 
eighteen hundred and seventy-one, entitled “ An 
act to amend an act entitled ‘An act in relation to 
elections in the city and county of New York.’ ”’ 

PASSED May 7, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Sectron 1. The several inspectors who now are or 
who may be hereafter elected or appointed inspectors 
of election, for the several election districts in the 
towns and cities of this State, except in the city and 
county of New York and the city of Brooklyn, for the 
year eighteen hundred and seventy-two, are hereby 
declared to be a board of registry of elections under 
this act; and for the purposes herein named, the said 
inspectors, and their successors in office, shall meet 
annually, on Tuesday, three weeks previous to the 
general election, at nine o’clock A. M., at the place 
designated for holding the poll of said election, and 
organize themselves as a board for the purpose of 
registering the names of the legal votors of such dis- 
trict, and it shall sit until nine o'clock P. M. of each 
day; and for this purpose they shall appoint one of 
their number chairman of the board, who shall ad- 
minister'to the other inspectors the oath of office, as 
by the constitution, and the same oath shall then be 
administered to the chairman by one of the other 
inspectors. The said board shall then proceed to make 
alist of all persons qualified and entitled to vote at 
the ensuing election, in the election district of which 
they are inspectors. Said list, when completed, shall 
constitute and be known as the register of electors of 
said district. The said inspectors, at their first meet- 
ing on Tuesday, three weeks preceding the general 
election, shall have power, if necessary, to sit two days 
for the purpose of making said list, provided that at 
the annual election next prior to said meeting, the 
number of votes in the district of which they are in- 
spectors exceeded four hundred. 

§ 2. Said register shall contain a list of persons so 
qualified and entitled to vote in said election district, 
alphabetically arranged according to their sirnames, so 
as to show in one column the name at full length and 
in another column in cities and incorporated villages, 
the residences by the number of the dwelling if there 
be a number, or if the person be an occupant of a tene- 
ment house occupied by several persons, or a lodging 
place, then they shall also enter the number of the 
room, if any, and the floor or story of said tenement 
or lodging-house occupied by said person, and the 
name of the street on which the said dwelling-house, 
tenement or lodging place is located. It shall be the 
duty of said inspectors to enter upon the said lists the 
names of all persons residing in their election districts 
whose names appear on the poll list kept in said dis- 
trict at the last preceding general election, and for 
this purpose said inspectors are authorized to take 
from the office from which they are filed the poll list 
made and filed by the inspectors of such district at the 
general election held next prior to the making of such 
register. In case anew election district shall be formed 
the said inspectors shall enter in the list the names of 
such persons entitled to vote in the new election dis- 
trict, whose names appear upon the poll list of the last 





general election, kept in the district or districts from 
which said new election district is formed. The said 
inspectors shall complete as far as practicable the 
said register on the day or days of their meeting 
aforesaid, and shall make four copies thereof and cer- 
tify the register and each of the copies to be a true 
list of the voters in their district, 30 far as the same 
are known to them, within two days thereafter. The 
said original list, with the list taken from the office as 
aforesaid, shall be filed in the office of the town clerk of 
the town or city clerk of the city in which said elec- 
tion district may be, and one copy of said list shall be 
kept by each of said inspectors, and be carefully pre- 
served by him for their use on the day or days hereafter 
mentioned for revision and correction of the same. 
One copy of said list shall, immediately after its com- 
pletion, be posted in some conspicuous place in the 
room in which such meeting shall be held, and be acces- 
sible to any elector who may desire to examine the 
same or make copies thereof. 

§ 3. The said boards of inspectors shall meet on the 
Friday of the week preceding the day of the general 
election, at the places designated for holding the polls 
of election, for the purpose of revising and correcting 
said lists; and for this purpose, in cities, they shall 
meet at eight o’clock in the morning, and remain in 
session until nine o’clock P. M., of that day and the 
day following, and in other districts they shall meet at 
nine o’clock in the morning, and remain in session 
until nine of that day. And they shall then revise, 
correct, add to and subtract from, and complete the 
said lists, and shall on that day add to the said list the 
name of any person who would, on the first Tuesday 
succeeding the first Monday of November, be entitled, 
under the provisions of the constitution and laws of 
this State, to exercise the right of suffrage in their 
respective election districts. But in making such 
addition on that day, or on any prior day, they shall 
not place on the said list the name of any person, ex- 
cept in strict compliance with the provisions of section 
two and section four hereof, and the other provisions 
of this act. 

§ 4. The proceedings of said board of inspection shall 
be open, and all persons residing and entitled to vote 
in said district shall be entitled to be heard by said 
inspectors, in relation to corrections or additions to 
said register. One of the lists so kept by said inspect- 
ors as aforesaid shall be used by them on the day or 
days, for making corrections or additions for the pur- 
pose of completing the registers for such district. No 
addition shall be made to the said register of the name 
of any person, nor shall the name of any person to be 
placed thereon, except one who shall have appeared in 
person before said board; and any person not born in 
the United States, on applying to have his name placed 
on the registry, shall prove that he is a citizen of the 
United States, by producing a certificate of naturali- 
zation from a court of competent jurisdiction; nor 
shall any other proof of his being a citizen be received, 
unless he shall first show, to the satisfaction of the 
board of registry, that such certificate has been issued 
to him, and that he is unable to produce such certifi- 
cate, by reason of loss or destruction thereof. 

§5. It shall be the duty of said inspectors, at their 
meetings for revising and correcting said lists, to erase 
therefrom the name of any person inserted therein 
who shall be proved, to the satisfaction of said inspect- 
ors, to be a non-resident of said district, or otherwise 
not entitled to vote in said district, at the election then 
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next to be held. Any elector residing in said district, and 
entitled to vote therein may appear before said board 
of inspectors and require his name to be recorded on 
said alphabetical list, and upon complying with the re- 
quirements of this act, the same shall be recorded. 
Any person so requiring his name to be entered on said 
list shall make the same statement as to street or num- 
ber thereof, and where he resides, required by the pro- 
visions of this act, of persons offering their vote at the 
election, and shall be subject to the same pains and 
penalties for refusing to give such information, or for 
falsely giving the same, and shall also be subject to 
challenge, either by the inspectors, or either of them, 
or by any elector whose name appears upon said alpha- 
betical list, and the same oath may be administered 
by the inspectors, as may by law be administered 
to persons offering to vote at an election. At such 
meeting for revision and correction, it shall be the 
right of any elector of the district to examine said 
registry, and if upon oath he shall declare that he has 
reason to believe that any person on said list is not a 
qualified elector, the said inspectors shall place the 
words ‘‘to be challenged,”’ opposite the name of such 
person, to whom, while offering his vote, the general 
oath as to qualifications shall be administered, and if 
he shall refuse to take such oath, he shall not be per- 
mitted to vote. 

§ 6. After said list shall have been fully completed, 
the said inspectors shall cause four copies of the same 
to be made, each of which shall be certified by them to 
be a correct list of the voters of their district, one of 
which shall be filed in the office of the town clerk of 
towns, and in cities, in the office of the city clerk, and 
one of which copies shall be retained by each of the 
said inspectors. It shall be the duty of the said in- 
spectors carefully to preserve the said list for their use 
on election day, and to designate one of their number 
or une of the clerks, at the opening of the polls, to 
check the name of every voter voting in such district 
whose name is on the register; and no vote shall be 
received at any annual election in this State unless the 
name of the person offering to vote be on the said 
registry, made and completed as hereinbefore pro- 
vided, preceding the election; and any person whose 
name is on the registry may be challenged, and the 
same oaths shall be put as are now prescribed by law. 
This section shall be taken and held by every judicial 
or other tribunal as mandatory, and not directory. 
And any vote which shall be received by the said in- 
spectors of election in contravention of this section 
shall be void, and shall be rejected from the count in 
any legislative or judicial scrutiny into any result of 
the election. 

§ 7. The clerks at each poll, in addition to the duties 
now prescribed by law, shall enter on the poll lists 
kept by them, in columns prepared for that purpose, 
opposite the name of each person voting, the same 
statement or minute hereinbefore required of inspect- 
ors in making the registry, but such entry is not to be 
made by them, if the registry contains correctly the 
name and residence of such voter. Every elector at 
the time of offering his vote shall, if required, truly 
state the street in which he resides, and if the house, 
lodging or tenement in which he resides is numbered, 
the number thereof, and if a tenement or lodging-house, 
the number of the room, if any, and the floor or story 
of such tenement or lodging-house; and the clerks of 
the poll shall truly enter into the appropriate column 
of the poll list, opposite the name of the elector, the 





street in which the elector resides and the number, in 
case the house, tenement or lodging-house is numbered, 
and if atenement or lodging-house, the number of the 
room, if any, and the floor or story of such tenement 
or lodging-house; and if such house, tenement, lodging 
orroom is not numbered, then the clerk shall enter 
“not numbered” in the column of the poll list set 
apart for that purpose; and in case of refusal to make 
the statement as aforesaid, the vote of such elector 
shall not be received. Any person who shall willfully 
make any false statement in relation thereto shall be 
deemed guilty of a misdemeanor, and shall, upon con- 
viction, be punished with a fine of fifty dollars, or by 
imprisonment in the county jail of the county, or the 
city prison of the city, where such voter offers to vote 
fora period of thirty days, or by both such fine and 
imprisonment. 

§8. Any person who is a qualified voter in any city 
shall have the right in any and all election districts in 
such city to challenge and contest the right of any 
person to be placed on any register, or to vote at any 
poll within said city, with the same effect as though 
the party making the challenge was a qualified voter 
in the district where he makes the challenge. 

§ 9. After the canvass of the votes, the said poll list 
and said register so kept and checked as aforesaid, 
shall be attached together, and shall, on the following 
day, be filed in the town clerk’s office of the town in 
which said district shall be, and in case the district is 
in a city, in the city clerk’ s office of said city, to be 
used by the inspectors in making the list of voters at 
the next general election. 

§ 10. The said board may, if necessary, on the day or 
days of making such lists, and the correction of the 
same, appoint a clerk to assist them in the discharge 
of the duties required by this act; and the same oath 
shall be taken by such clerk as is required by law of 
clerks of the polls and of elections. 

§ 1. The registers shall at all times be open to public 
inspection at the office of the authorities, in which 
they shall be deposited, without charge. 

§ 12. The members of the board of registration and 
their clerks shall each receive the same compensation 
as is now allowed by law for inspectors of election for 
each day actually employed in the making and the 
completion of the registry, to be paid to them at the 
time and in the manner in which they are paid their 
other fees. The necessary blanks and instructions, 
and other incidental expenses incurred in executing 
the provisions of this act, shall be provided and paid 
for in the manner now provided for the payment of 
incidental expenses of election of the like character. 

§ 13. The said board shall have and exercise the same 
powers in preserving order at their meetings under 
this act as are given to inspectors of election for pre- 
serving order on election days. 

§ 14. Any person who shall cause his name to be 
registered in more than one election district, or shall 
cause his name to be registered knowing that he is not 
a qualified voter in the ward or district where said 
registry is made, or who shall falsely personate any 
registered voter, and any person causing any such act, 
or aiding, abetting, inducing or procuring any person 
to be fraudulently registered as a voter, in any elec- 
tion district in which such person is not at the time 
a legally qualified voter, or who shall cause or procure, 
or be in any manner instrumental in procuring, any 
person to vote or to offer to vote in any election dis- 
trict in which such person is not at the time a legally 
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qualified voter therein, or whe shall advise or in any 
manner incite any person to vote or offer to vote at any 
such election in an assumed or fictitious name, shall be 
adjudged guilty of a felony, and shall, upon conviction 
thereof, be imprisoned in the State prison for a term 
of not less than one nor more than three years. Any 
person who shall swear falsely before said board of 
registration shall be deemed guilty of willful and 
corrupt perjury, and, on conviction, punished as such. 
If any member or officer of said board shall, know- 
ingly, permit any person to register his name as a voter, 
or willfully violate any of the provisions of this act, or 
be guilty of any fraud in the execution of the duties 
of his office, he shall be punished, upon conviction 
thereof, for each and every offense, by imprisonment 
in the State prison for a term of not less than two nor 
more than five years. 

§15. The same list required to be made and per- 
fected at general elections shall, in the same manner, 
be made and perfected by the inspectors at all elections 
for charter officers in the several cities of this State, 
and at such elections for charter officers the said board 
shall hold the first meeting provided for in this act 
three weeks prior to such charter election. 

§ 16. In cities and incorporated villages no building 
or part of a building shall be designated as a registry 


or polling place in which or any part of which spir- | 


ituous or intoxicating liquors are sold. 

g 17. The secretary of state shall cause this law to be 
printed, and a sufficient number of copies thereof to 
be sent to the county clerks of the several counties to 
supply each of the officers named in this act with a 
copy; and it shall be the duty of said county clerks, 
immediately, to transmit a copy of the same to each 
of the inspectors of election in each city and town of 
such county. 

§ 18. Chapter five hundred and seventy-two of the 
laws of this State, passed April nineteen, eighteen 
hundred and seventy-one, entitled ‘‘ An act to amend 
an act entitled ‘ An act in relation to elections in the 
city and county of New York,’”’ passed April five, 
eighteen hundred and seventy, be and the same is 
hereby repealed. 

§ 19. This act shall not apply except in incorporated 
cities and villages, containing over ten thousand in- 
habitants each, as determined by the last census. 

§ 20. This act shall take effect immediately. 





CHAP. 669. 


Aw Act in relation to mechanics’ liens. 
PAsseD May 13, 1872; three-fifths being present. 
The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 


SecTIon 1. All the provisions of the laws relating to 
mechanics’ liens heretofore passed shall apply to 
wharves, piers, bulk-heads and bridges and materials 
furnished therefor, and labor performed in construct- 
ing said wharves, piers, bulk-heads and bridges and 
other structures connected therewith, and the time 
within which said liens may be filed shall be thirty 
days from the time when the last work shall have been 
performed on said wharves, piers, bulk-heads and 
bridges and structures connected therewith, or the 
time from which said materials shall have been de- 
livered. This act shall apply to all incomplete work 
commenced previous to the passage of this act. 

§ 2. This act shall take effect immediately. 





CHAP. 613. 


Aw ACT renppropriating a certain portion of the income 
of the United States deposit fund for the benefit of 
academies. 

PASSED May 9, 1872 ; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 


SecTIon 1. The regents of the university are hereby 
authorized to apply one thousand and five hundred 
dollars, of the unexpended balance of the appropriation 
made by chapter seven hundred and eighteen of the 
laws of eighteen hundred and seventy-one, for the 
instruction of teachers of common schools, to the 
purchase of books and apparatus, pursuant to chapter 
five hundred and thirty-six of the laws of eighteen hun- 
dred and fifty-one. 

§2. This act shall take effect immediately. 





CuHap. 670. 


AN Act relative to the care and education of deaf- 
mutes. 


PASSED May 13, 1872; three-fifths being present. 
The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SEcTION 1. Sections nine and ten of title one of an 
act entitled ‘“‘An act to revise and consolidate the 
general acts relating to the public instruction,’’ passed 
May second, eighteen hundred and sixty-four, are 
hereby amended so that the same shall extend and 
apply to the. The Le Couteulx St. Mary’s Institution 
for the improved instruction of deaf-mutes in the city 
of Buffalo, in the like manner and with the like effect 
as if said institution had originally been named in the 
said sections respectively. 

§ 2. This act shall take effect immediately. 





CHAP. 680. 
Aw Act to amend an act entitled ‘‘ An act in relation 


to wills,’’ passed April twenty-third, eighteen hun- 
dred and sixty-four. 


PASSED May 14, 1872; three-fifths being present. 
The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 


SEcTION 1. The first section of the act entitled “‘An 
act in relation to wills,’’ passed April twenty-third, 
eighteen hundred and sixty-four, is hereby amended 
so as to read as follows: 

§1. Where any real estate situate in this State has 
been, or shall hereafter be, devised by any person 
residing out of this State, and within any other State 
or territory of the United States, and the last will and 
testament of such person shall have been finally ad- 
mitted to probate in such other State or territory, and 
filed or recorded in the office or court where the same 
shall have been admitted to probate, an exemplified 
copy of said last will and testament, or of such record 
thereof, and of the proofs, may be recorded in the 
office of the surrogate of any county in this State 
where any real estate so devised is situated, which 
record in said surrogate’s office, or an exemplified copy 
thereof, shall be, in cases where the original cannot be 
produced, presumptive evidence of said will and of 
the due execution thereof, in all actions or proceed- 
ings relating to the lands so devised. 

§ 2. This act shall take effect immediately. 
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